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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates was the sixth Committee Bill to be introduced in 
the Parliament.   
 
Committee Bills are Public Bills introduced by the convener of a committee on the 
committee’s behalf, rather than by the Scottish Government or by an individual 
backbench MSP.  Such a Bill can be introduced only after the Parliament has agreed 
to a proposal prepared by the relevant committee (which may follow an inquiry by the 
committee into the general topic); a Stage 1 report by a lead committee is not 
required.  These procedural differences are reflected in the structure of this volume. 
 
The intention of this volume is to provide a complete picture of the Bill’s passage 
through the Parliament.  In this case, the picture would be incomplete without the 
Review of SPCB Supported Bodies Committee’s original report on its inquiry into 
whether alterations should be made to the terms and conditions of the office-holders 
and the structure of the bodies supported by the SPCB (Scottish Parliamentary 
Corporate Body). That report, although not formally related to the Bill, is therefore 



  

 

included in this volume. The written and oral evidence taken by the Committee was 
originally published on-line only. The relevant material is included in this volume. 
 
Standing Orders do not require Committee Bills to be accompanied by Explanatory 
Notes or a Policy Memorandum on introduction.  In this case, Explanatory Notes 
were provided but a Policy Memorandum was not (the policy being fully explained in 
the preceding committee report). 
 
At Stage 1, the Bill was considered by the Finance and Subordinate Legislation 
Committees before being debated by the Parliament. The reports of those 
committees, and relevant minute extracts and Official Reports where appropriate, 
are included in this volume. 
 
At Stage 2, the Bill was considered by the Finance Committee, as the Bill was 
considered to fall within the remit of that committee. 
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Review of SPCB Supported Bodies Committee 
 

1st Report, 2009 (Session 3) 
 

Review of SPCB Supported Bodies 
 
The Committee reports to the Parliament as follows— 
 

EXECUTIVE SUMMARY 

(i) This section of the report sets out the Committee’s recommendations.  
Reasons for the recommendations are provided in the body of the report. 
 
(ii) Since 2000, the Scottish Parliament has established six new offices 
supported by the Scottish Parliamentary Corporate Body (“the SPCB”).  
These are the Scottish Public Services Ombudsman; the Scottish Information 
Commissioner; Commissioner for Children and Young People in Scotland; 
Office of the Commissioner for Public Appointments in Scotland; the Scottish 
Human Rights Commission; and the Scottish Parliamentary Standards 
Commissioner. The Scottish Parliament Corporate Body also determines 
appointment terms and conditions of the Auditor General for Scotland. Each 
performs a distinct role, including advocacy, regulatory and investigatory 
functions. The SPCB has a statutory role to ensure the Parliament is 
provided with the property, staff and services required to carry out its 
functions and under statute, it also provides support to the office-holders. 
 
(iii) The Parliament agreed on 13 November 2008 to the establishment of 
a Review of SPCB Supported Bodies Committee to consider and report on 
whether alterations should be made to the terms and conditions of the office-
holders and the structure of the bodies supported by the SPCB to consider 
how any proposals, including the addition of any new functions, for future 
arrangements should be taken forward, including by way of a Committee Bill, 
and to make recommendations accordingly.  
 
(iv) In terms of reviewing these office-holders, the Committee considered 
four previous inquiries and reports all relevant to the supported bodies. 
These included the Audit Scotland Report on SPCB 
Ombudsman/Commissioners Shared Services, the Finance Committee 
Inquiry into Accountability and Governance, the Crerar Report, the Fit For 
Purpose Complaint System Action Group (Sinclair Report) and the Scottish 
Commission for Public Audit Review of the corporate governance of Audit 
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Scotland.  The Committee also invited written evidence and took oral 
evidence to inform its recommendations.  
 
(v) The purpose of the inquiry was to investigate and report to Parliament 
on alterations to the terms and conditions of the office-holders and the 
structure of the bodies supported by the SPCB.  The Committee’s overriding 
aim was to improve the performance of the scrutiny bodies and seek benefits 
for service users and the public. The inquiry remit did not cover the ongoing 
need for the functions undertaken by any of the office-holders.  While the 
Committee did not take any direct evidence or give any views on this it had to 
be clear how any structural changes might impact upon the performance of 
functions. 

(vi) The Committee’s recommendations follow below. Those 
recommendations which require to be included in a Committee Bill are 
marked with a #. 
 
The appropriate Governance Body for Office-holders 
 
Summary and Conclusions 
Recommendation 1. The Scottish Parliamentary Corporate Body continues in 
its existing sponsor role. [paragraph 68]# 
 
Terms and conditions for Office-holders 
 
Term of Office 
Recommendation 2. All office-holders should be appointed for a single term 
of eight years maximum. [paragraph 78]# 
 
Tenure of Office 
Recommendation 3. The grounds for the removal of an office-holder should 
be: (1) loss of confidence in the office-holder; or (2) a breach by an office-
holder of their terms of appointment (where the Scottish Parliamentary 
Corporate Body is satisfied that a breach has taken place). [paragraph 87]# 
 
Recommendation 4.  The threshold for removal should be a vote in favour by 
at least 2/3 of all MSPs. [paragraph 88]# 
 
Future Employment Restrictions 
Recommendation 5. The restricted period should run from when the office-
holder demits office to the end of the following financial year. [paragraph 95]# 
   
Recommendation 6. There should be power to reduce or disapply the 
restriction period based on the facts of each case. [paragraph 95]# 
 
Holding of Other Posts Whilst in Office 
Recommendation 7. All office-holders whilst in office should not be allowed to 
hold other posts that are connected to the post or which may pose a conflict 
of interest with the post. [paragraph 98]# 
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Recommendation 8. There should be a power to vary or disapply the 
restriction. [paragraph 98]# 
 
Salaries 
Recommendation 9. The Scottish Parliamentary Corporate Body should 
continue to determine and review the salaries of office-holders including the 
Auditor General for Scotland utilising the services of its Audit Advisory Board 
to make recommendations. [paragraph 104] 
 
Finance Committee recommendations 
Recommendation 10. Legislation provides the following governance 
provisions [paragraph 107]— 
 

• Appointment of Staff – the Scottish Parliamentary Corporate Body to 
approve number and terms and conditions of staff (including pensions 
etc);# 

• Financial Provision – the Scottish Parliamentary Corporate Body is to 
pay any expenses ‘properly’ incurred by the office-holders.  Prior to 
the start of the financial year, office-holders’ proposals on expenditure 
to be subject to approval by the Scottish Parliamentary Corporate 
Body;# 

• Strategic Plans – office-holders to lay a strategic plan covering 
three/four years before the Parliament and prior to doing so, are to 
provide a draft of it to, and invite comments on it from the Scottish 
Parliamentary Corporate Body, lead Committees and others;# 

• General Powers – office-holders to require consent of the Scottish 
Parliamentary Corporate Body to acquire and dispose of land;#  and 

• Location of Office – the Scottish Parliamentary Corporate Body to 
have the power to determine the location of office-holders’ premises.# 

 
Recommendation 11. To complement the Finance Committee 
recommendations the Scottish Parliamentary Corporate Body should be 
given the following powers over those that it supports and recommends 
[paragraph 109]— 
 

• Annual Report – the Scottish Parliamentary Corporate Body to give 
directions as to the form and/or content of the annual report;# 

• Budget – to be submitted annually to the Scottish Parliamentary 
Corporate Body for approval;# 

• Sharing of Premises, Staff Services and Other Resources – the 
Scottish Parliamentary Corporate Body to be able to give directions 
relating to sharing of premises, staff and services etc;# 

• Witness Expenses – any allowances and expenses paid to witnesses 
(where applicable) to be approved by the Scottish Parliamentary 
Corporate Body;#  

• Accountable Officer – the Scottish Parliamentary Corporate Body to 
designate an accountable officer;# and 
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• Appointment of Advisers – to be agreed in advance with the Scottish 
Parliamentary Corporate Body including their terms and conditions of 
appointment.# 

 
The Scottish Public Services Ombudsman and the Scottish 
Parliamentary Corporate Body proposals 
 
Volume of Work and Performance 
Recommendation 12. The Scottish Parliamentary Corporate Body supported 
bodies should be subject to committee monitoring and scrutiny on the 
exercise of their functions on at least an annual basis.  The Committee would 
expect the Scottish Public Services Ombudsman to be considered more 
frequently given one of the Scottish Public Services Ombudsman roles is to 
let Parliament know how public services are working. The Committee 
recommends that committee scrutiny should be undertaken annually and 
asks the Standards, Procedures and Public Appointments Committee to 
consider any necessary change in the Standing Orders. [paragraph 131]  

Proposals affecting Scottish Public Services Ombudsman 
Recommendation 13. The Committee agrees that the functions suggested by 
the Sinclair Report should be undertaken by the Scottish Public Services 
Ombudsman.  The Committee would support the implementation of these 
recommendations, which follow the Crerar and Sinclair Reports, by the 
Scottish Government as part of its Public Services Reform Bill. [paragraph 
141] 
 
Scottish Government Proposals 
Recommendation 14. All the functions of the Scottish Prisons Complaints 
Commission be transferred to the Scottish Public Services Ombudsman and 
put on a statutory footing. [paragraph 150]# 
 
Recommendation 15. Waterwatch Scotland should not be transferred as 
proposed. [paragraph 167] 
 
Scottish Parliamentary Corporate Body proposals 
Recommendation 16. The posts of Scottish Parliamentary Standards 
Commissioner and the Chief Investigating Officer should be combined in a 
single post under the governance of the Scottish Parliamentary Corporate 
Body. [paragraph 194]# 
 
Recommendation 17. A separate Standards Body should be created. 
[paragraph 201]# 
 
Standards Commission for Scotland 
Recommendation 18. The Standards Commission for Scotland should 
remain a stand alone adjudication body. [paragraph 206] 
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Recommendation 19. The Scottish Parliamentary Corporate Body should 
become the sponsoring body for the Standards Commission for Scotland.  
Other recommendations in this report to also apply to the Standards 
Commission for Scotland. [paragraph 208]# 
 
Office of the Commissioner for Public Appointments in Scotland 
Recommendation 20. The Office of the Commissioner for Public 
Appointments in Scotland should be joined with the Chief Investigating 
Officer and the Scottish Parliamentary Standards Commissioner in a new 
Standards Body. [paragraph 213]# 
 
The Structure of the Scottish Human Rights Commission and the 
Commissioner for Children and Young People in Scotland  
 
Summary and Conclusions 
Recommendation 21. The Education, Lifelong Learning and Culture 
Committee look at whether there are any overlaps in the work undertaken by 
the Commissioner for Children and Young People in Scotland and the work 
undertaken by children’s organisations. [paragraph 280] 
 
Recommendation 22.  Does not agree with the proposal for the creation of a 
single rights body. [paragraph 283] 
 
Scottish Information Commissioner 
 
Summary and conclusions 
Recommendation 23. The Scottish Information Commissioner should remain 
a separate stand-alone body. [paragraph 296] 
 
Scottish Public Services Ombudsman 
 
Summary and Conclusions 
Recommendation 24. Consideration should be given to amending the 
Scottish Public Services Ombudsman Act 2002 to extend the requirement to 
send a statement of reasons in section 11 of the Scottish Public Services 
Ombudsman Act (decisions not to investigate) to circumstances in which the 
Scottish Public Services Ombudsman decides to discontinue an investigation 
pursuant to a complaint or a request. [paragraph 302]# 
 
Recommendation 25. Consideration should be given to disapplying the 
reporting requirement in section 15(1) in respect of investigations that the 
Scottish Public Services Ombudsman decides to discontinue under section 
2(3) and leaving it to the Scottish Public Services Ombudsman to decide 
whether to report such investigations to the Scottish Ministers and the 
Parliament. [paragraph 303]# 
 
Recommendation 26. Section 15(4) should be amended to make clear that 
the duty of a listed authority to publicise a report applies only to reports sent 
to the authority by the Scottish Public Services Ombudsman.  
[paragraph 304]# 
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Recommendation 27. Against the proposal that for the Scottish Public 
Services Ombudsman having powers to publicise matters where they 
discontinue an investigation or do not pursue to investigation. [paragraph 
305] 
 
Recommendation 28. The role of the Scottish Public Services Ombudsman 
should not be extended beyond the investigation and resolution of specific 
complaints by affected parties. [paragraph 309] 
  
Recommendation 29. The Scottish Public Services Ombudsman should be 
able to follow a complaint beyond the original public body complained about, 
if the complaint implicates other public bodies and recommends that this 
issue be addressed by amending the Scottish Public Services Ombudsman 
Act 2002 as necessary. [paragraph 310]# 
 
Recommendation 30.  The Committee does not recommend any need for 
clarification of what matters may be investigated by the Scottish Public 
Services Ombudsman in relation to Family Health Service providers. In 
relation to Registered Social Landlords, the Committee accepts the Scottish 
Public Services Ombudsman’s concerns. However, this involves a more 
substantive consideration of the wider role of the Scottish Public Services 
Ombudsman than is the case with the other suggested changes and 
therefore lies outwith the remit of this inquiry. The Committee therefore 
considers that any amendment would more properly lie by way of the 
Scottish Government putting forward a proposed amendment at stage 2 of a 
bill following on from this report. Alternatively, the Scottish Government may 
wish to consider this further as part of its current proposals on revised social 
housing regulation contained in its draft Housing (Scotland) Bill 2009. 
[paragraph 314] 

Recommendation 31. No clarification is required of who is a member of the 
public for the purposes of the Scottish Public Services Ombudsman Act 2002 
(and therefore able to complain to the Scottish Public Services Ombudsman). 
The Scottish Government may wish to consider bringing forward an 
amendment at a later stage or consider this further in relation to their housing 
proposals. [paragraph 319] 

Recommendation 32. It is not difficult in practice to decide when a court 
action is commenced and that the Scottish Public Services Ombudsman Act 
2002 does not require to be clarified. [paragraph 321] 
 
Recommendation 33.  That further consideration is given as to whether it is 
clear that fatal accident inquiries are covered by the Scottish Public Services 
Ombudsman Act 2002 and that if necessary this should be clarified by 
amendment to the legislation. [paragraph 324]# 
 
Recommendation 34. That there should be a minor amendment to section 
19(3) of the Scottish Public Services Ombudsman Act 2002 to permit the 
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Scottish Public Services Ombudsman to release information when it 
considers that an individual is at risk. [paragraph 327]# 
 
Recommendation 35. Further consideration should be given as to whether it 
is clear beyond doubt at what stage contractual negotiations end and the 
contract starts and that if necessary this should be clarified by amendment to 
the Scottish Public Services Ombudsman Act 2002. [paragraph 330]# 
 
Recommendation 36. There should be no change to the Scottish Public 
Services Ombudsman Act 2002 which offers adequate protection in relation 
to the confidentiality of information and the circumstances in which the 
Scottish Public Services Ombudsman can be compelled to disclose 
information. [paragraph 333] 
 
Recommendation 37. A statutory power permitting a no fault apology would 
add nothing to the existing common law in Scotland. [paragraph 337] 
 
Internal Structure of Scottish Parliamentary Corporate Body supported 
bodies 
 
Governance status for Scottish Parliamentary Corporate Body supported 
bodies 
Recommendation 38. That there should be no change at this time to the 
governance structure of the Scottish Public Services Ombudsman. 
[paragraph 367] 
 
Recommendation 39. The new Standards body should be a body corporate 
in the form of a Commission. [paragraph 374]# 
 
Recommendation 40. The new body should provisionally be called the Public 
Life and Appointments Commission Scotland. [paragraph 374]# 
 
Recommendation 41. The new commission structure should consist of at 
least two commission members with identified members having a lead 
responsibility for either the combined post of Chief Investigating Officer and 
Scottish Parliamentary Standards Commissioner or that of the Office of the 
Commissioner for Public Appointments in Scotland. [paragraph 375]# 
 
Recommendation 42. The Commissioner for Children and Young People in 
Scotland, the Scottish Information Commissioner and the Scottish Human 
Rights Commission should retain their existing structures. [paragraph 378] 
 
Legal Status 
 
Recommendation 43. [paragraph 396]— 
 

• That minor amendments are made to the legislation to clarify that the 
Scottish Public Services Ombudsman, the Scottish Information 
Commissioner and the Commissioner for Children and Young People 
in Scotland respectively, act in an official/distinct legal capacity as the 

13



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 8

office-holder as opposed to in a personal capacity in relation to the 
functions they perform and the powers they exercise, including any 
exercise of any contractual capacity;# 

• That the Scottish Public Services Ombudsman, the Scottish 
Information Commissioner and the Commissioner for Children and 
Young People in Scotland are each indemnified by the Scottish 
Parliamentary Corporate Body in respect of liabilities incurred in the 
exercise of their functions except where incurred by reason of acting 
maliciously or in bad faith;# 

• That the Cabinet Office Statement of Practice on Staff Transfers in the 
Public Sector applies in the context of the handover between office-
holders which would ensure the effective application of the Transfer of 
Undertakings (Protection of Employment) Regulations 2006; and 

• That the Scottish Parliamentary Corporate Body will in general, expect 
incoming office-holders to undertake existing obligations and 
responsibilities and to take on existing staff. 
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List of abbreviations 
 
The following acronyms/abbreviations are used in the body of the 
Committee’s report.  To assist the reader the full name is restated in places 
and in all recommendations.  In relation to office-holders the acronym will 
relate to the office or postholder as appropriate. 
 
Acronyms/abbreviations 
 
AAB Audit Advisory Board 
 
AGS Auditor General for Scotland 
 
Cabinet Secretary The Cabinet Secretary for Finance and Sustainable 

Growth 
 
CIO  Chief Investigating Officer 
 
COSLA  Convention of Scottish Local Authorities 
 
EHRC  Equality and Human Rights Commission 
 
FAI  Fatal Accident Inquiry 
 
FCSAG  Fit-For-Purpose Complaint System Action Group 

(Sinclair Report) 
 
FE  Further Education 
 
FHS Family Health Service 
 
HE  Higher Education 
 
NHRI  National Human Rights Institution  
 
OCPAS  Commissioner for Public Appointments in Scotland   
 
RSLs  Registered Social Landlords 
 
SACR  Scottish Alliance for Children’s Rights 
 
SCCYP  Commissioner for Children and Young People in 

Scotland 
 
SCPA  Scottish Commission for Public Audit 
 
SHRC  Scottish Human Rights Commission   
 
SIC  Scottish Information Commissioner 
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SPCB  Scottish Parliamentary Corporate Body 
 
SPPA   Standards, Procedures and Public Appointments 

Committee 
 
SPS  Scottish Prison Service 
 
SPSC  Scottish Parliamentary Standards Commissioner   
 
SPSO  Scottish Public Services Ombudsman 
 
SSRB  Senior Salaries Review Body 
 
TUPE  The Transfer of Undertakings (Protection of 

Employment) Regulations 2006 
 
Acts 
 
the 2000 Act   Ethical Standards in Public Life etc. (Scotland) Act 

2000 
 
PFA Act  Public Finance and Accountability (Scotland) Act 2000 
 
FOISA  Freedom of Information (Scotland) Act 2002 
 
the SPSO Act  Scottish Public Services Ombudsman Act 2002 
 
the 2003 Act  Commissioner for Children and Young People 

(Scotland) Act 2003 
 
the 2005 Act  Further and Higher Education (Scotland) Act 2005  
 
the Water Act 2005 Water Services etc. (Scotland) Act 2005    
 
the 2006 Act  Compensation Act 2006   
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INTRODUCTION 

Proposal 
 
1. The purpose is to report to Parliament on alterations to the terms and 
conditions of the office-holders and the structure of the bodies supported by 
the Scottish Parliamentary Corporate Body (“the SPCB”) under Rule 9.15 of 
Standing Orders.  The report also considers a number of new bodies 
proposed to be added to those bodies currently supported and makes a 
proposal for a Committee bill. 

Remit  
 
2. The Parliament agreed to the establishment of a Committee and its 
remit on 13 November 2008.  The remit was subsequently revised on 25 
March 2009 and is in the following terms— 

“To consider and report on whether alterations should be made to the 
terms and conditions of the office-holders and the structure of the 
bodies supported by the SPCB; to consider how any proposals, 
including the addition of any new functions, for future arrangements 
should be taken forward, including by way of a Committee Bill, and to 
make recommendations accordingly.” 

 
Committee bill procedure 

3. A Committee may make a proposal for a bill in the form of a report to 
the Parliament. The report must be clear that a Committee bill is being 
proposed and why the bill is necessary. 

4. If the Parliament agrees to the proposal a bill can be introduced by the 
Convener of the Committee who becomes the “member in charge”. The bill is 
referred to the Finance Committee for a report on the financial memorandum 
and to the Subordinate Legislation Committee if appropriate. Once those 
committees have reported, a Stage 1 debate takes place.  At Stage 2 the bill 
is referred to a lead committee in the same way as other bills.  No members 
of the original committee may be members of the lead committee.  Stage 3 is 
the same as for other public bills. 

BACKGROUND 

5. Since 2000, the Scottish Parliament has established six new offices 
supported by the SPCB.  Each performs a distinct role, including advocacy, 
regulatory and investigatory functions. Whilst the office-holders are all directly 
accountable to Parliament through the laying of annual and other reports, 
they are independent of the Scottish Government, members of the Scottish 
Parliament and the SPCB in the exercise of their functions. 

6. The six SPCB supported bodies are the Scottish Public Services 
Ombudsman (“the SPSO”); the Scottish Information Commissioner (“the 
SIC”); the Scottish Parliamentary Standards Commissioner (“the SPSC”); the 
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Commissioner for Children and Young People in Scotland (“SCCYP”); Office 
of Commissioner for Public Appointments in Scotland (“OCPAS”), and the 
Scottish Human Rights Commission (“the SHRC”).  

7. The SPCB has a statutory role to ensure the Parliament is provided with 
the property, staff and services required to carry out its functions and it has 
the same duty for the office-holders.  In addition the SPCB determines the 
terms and conditions of the appointment of the Auditor General for Scotland 
(the Scottish Commission for Public Audit (“the SCPA”) looks after funding for 
the office). 

Previous Inquires and Reports 
 
8. In terms of reviewing these office-holders in accordance with the 
Committee’s remit, members considered four previous inquiries and reports 
all impacting on the supported bodies.  Each is briefly discussed in turn. 

Audit Scotland Report 2006 
9. Following consideration by the Finance Committee of the 2006-07 
public spending budget process and its concerns about rising costs, the 
SPCB requested that Audit Scotland undertake a review of the opportunities 
for commissioners and the SPSO to share services, including the associated 
issue of office location. Audit Scotland also reviewed the processes for 
scrutinising the budgets of the SPSO and commissioners, including an 
examination of the then existing lines of accountability and how this worked 
in practice. 

10. Audit Scotland made a number of recommendations in its report1 
including: the Parliament and Government should ensure that the scrutiny of 
the costs of new bodies and scope for efficiencies from shared services were 
integral when establishing new bodies; the SPCB should be given 
responsibility, powers and resources to oversee the strategic business 
operations of the SPSO and commissioners; the SPCB should scrutinise the 
annual business plan and budget projections from office-holders; the SPCB 
should regularly review the strategic business performance of the office-
holders; the SPCB should provide an added independent dimension to the 
scrutiny arrangements for the SPSO and commissioners; the office-holders 
should continue to have control over their own budgets and be accountable 
to the SPCB for their finances and business operations; and consideration 
should be given to amending the legislation that created the office-holders to 
support the proposals.  

Finance Committee Inquiry 
11. In March 2006, the Finance Committee launched an inquiry into 
accountability and governance in relation to the independent, regulatory and 
investigatory bodies. The initial locus of interest was specifically the 

                                            
1 Audit Scotland. Report on SPCB Ombudsman/Commissioners Shared Services, April 2006 
http://www.scottish.parliament.uk/business/committees/finance/inquiries/actgov/FI.S2.06.16.
2-Audit%20ScotlandSPCBreport.pdf 
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Parliamentary commissioners and the SPSO. The Committee also 
considered budget arrangements for the Auditor General.  The inquiry was 
prompted by concerns around increasing costs, perceived shortcomings of 
budgetary accountability and lack of governance arrangements. 

12. Following its inquiry, the Committee reported in September 2006.2  Its 
recommendations related to the independence and financial accountability of 
commissioners and Ombudsman, alternative accountability and governance 
models, the SCPA’s scrutiny of the Auditor General and Audit Scotland, and 
future criteria for establishment of additional commissioners and 
Ombudsmen and Scottish Executive bodies.  The report was debated and 
approved by the Parliament in December 2006. 

Crerar and Sinclair Reports 
13. In June 2006, Scottish Ministers commissioned Professor Lorne Crerar 
to evaluate the current systems of regulation, audit and inspection and 
complaints handling of public services in Scotland.  His report, The Crerar 
Report, was published in September 2007.3 The report was debated in 
Parliament on 3 October 2007 and, apart from the establishment of a single 
national scrutiny body, the recommendations were broadly welcomed.   

14. The review considered complaints handling as a strand of external 
scrutiny.  It made proposals for improvements to the complaints handling 
system to give the public better access to redress and scrutiny.  It 
recommended a system of complaints handling for all public services with the 
SPSO taking responsibility for its implementation and oversight.  

15. To take forward the work arising from the Crerar Report the 
Government established a series of action groups to consider and report on 
discrete aspects. The five short-life working groups looked at the following 
specific areas— 

(a)  Accountability and Governance; 
(b)  Policy and Approach; 
(c)  Fit for Purpose Complaint System;  
(d)  User Focus; and  
(e)  Reducing Burdens. 
 

16. The Fit For Purpose Complaint System Action Group (FCSAG) 
considered complaints handling.  The group, chaired by Douglas Sinclair, 
considered how to improve the complaints handling system in Scotland, 
taking account of the recommendations made in the Crerar Report. The 
FCSAG report (the Sinclair Report), published in July 2008,4 provided 
Ministers with proposals for simplifying public service complaints handling 
processes and streamlining the complaints handling landscape, including 
                                            
2 Scottish Parliament Finance Committee. 7th Report 2006 (Session 2), Inquiry into 
Accountability and Governance (SPP 631) 
3 The Crerar Review. http://www.scotland.gov.uk/Publications/2007/09/25120506/0 
4 The Fit For Purpose Complaint System Action Group (FCSAG) 
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewof
Reg/ActionGroups/ReporttoMinisters 
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amalgamation of some complaints handling bodies (further detail on the 
Sinclair Report is provided from paragraph 59 onwards). 

Scottish Commission for Public Audit (SCPA) Inquiry 
17. In September 2008, the SCPA commenced a short review of the 
corporate governance of Audit Scotland. This was prompted in part by a 
request from the board of Audit Scotland to consider the implications of a 
similar review of the governance of the National Audit Office in England. The 
SCPA considered the operation of the post-devolution public audit 
arrangements in Scotland.  

18. The review covered the following main areas: the appointment, 
arrangements for decisions on the salary, and terms and conditions of the 
Auditor General for Scotland; the respective roles of the Auditor General, the 
Accounts Commission and Audit Scotland in the public audit landscape; the 
structure and role of the board of Audit Scotland; and the role and operation 
of the SCPA in the scrutiny of Audit Scotland. 

19. The SCPA reported in October 2008.5 The report contained 
recommendations relating to the Auditor General for Scotland, the public 
audit structure, Audit Scotland’s board and the role of the SCPA. 

20. In December 2008, the Cabinet Secretary for Finance and Sustainable 
Growth indicated that the Government intended to take a number of 
recommendations forward in its forthcoming Public Service Reform Bill.  A 
few relating to the Auditor General for Scotland fall within the Committee’s 
remit. 

Scottish Government  

21. The Government is working to simplify the landscape of scrutiny by 
reducing the number of scrutiny bodies. The Scottish Government intends to 
implement the broad thrust of the Crerar Report and the recommendations 
from the five action groups it established, while acknowledging any action in 
relation to those bodies supported by the SPCB is a matter for Parliament to 
determine. 

COMMITTEE APPROACH  

22. The Committee was aware, as mentioned above of the previous work in 
this area, in particular the work of the Finance Committee during 2006 and 
the Crerar Report.  The Committee noted both reports had been debated by 
and received the general support of the Parliament. 

23. From the outset the Committee was clear that the overriding aim was to 
improve the performance of the scrutiny bodies and seek benefits for service 
users and the public. The inquiry remit did not cover the ongoing need for the 
functions undertaken by any of the office-holders.  While the Committee did 

                                            
5 Scottish Commission for Public Audit. 1st Report 2008 (Session 3) Review of corporate 
governance of Audit Scotland (SPP 160)  
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not take any direct evidence or given any views on this it had to be clear how 
administrative changes might impact upon the performance of functions. 

24. In taking forward its remit, the Committee sought evidence from all the 
bodies which had a vested interest in the inquiry. The call for evidence invited 
comments on the key areas to be addressed in the inquiry. The Committee 
also issued a general call for evidence and benefited from responses 
received from a range of bodies and individuals.  

25. This report covers the evidence received and includes the Committee’s 
recommendations for change. 

Consultation 

26. The Committee issued a general call for evidence on 21 November 
2008 and received 36 written submissions from public organisations, 
voluntary bodies as well as individuals and Members of the Scottish 
Parliament.  The closing date for responses was 16 January 2009.   

27. In addition the Committee invited all committees of the Parliament, 
given their role in scrutinising the work of the various commissioners and the 
SPSO, to provide views within written submissions.   

28. The Committee thanks all those who made submissions in response to 
the call for evidence and who gave oral evidence.  Written submissions 
received by the Committee and Official Reports of the oral evidence taken 
are all available at 

 http://www.scottish.parliament.uk/s3/committees/rssb/index.htm. 

Evidence   

29. In addition to its general call for evidence the Committee invited written 
submissions and took oral evidence from the Scottish Parliamentary 
Corporate Body, the Cabinet Secretary for Finance and Sustainable Growth, 
the Scottish Public Services Ombudsman, the Auditor General for Scotland, 
the Scottish Parliamentary Standards Commissioner, the Scottish Information 
Commissioner, the Commissioner for Children and Young People in 
Scotland, the Scottish Human Rights Commission, the Commissioner for 
Public Appointments in Scotland, the Chief Investigating Officer, the 
Standards Commission for Scotland, the Scottish Prisons Complaints 
Commissioner and Waterwatch Scotland. 

30. In addition one of the members of the public (Mr French), who provided 
a submission, was invited to provide oral evidence.  Due to business 
reasons, he was unable to attend although he took the opportunity to submit 
further written evidence. 

31. Oral evidence was taken at six Committee meetings on 9 December 
2008, 20 January, 3 February, 24 February, 10 March and 24 March 2009.  
There is an electronic link from the contents page of this report to the oral 
evidence from these witnesses. 
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32. The Committee also considered other material including annual reports, 
Scottish Parliamentary Information Centre (SPICe) research and publicly 
available documents to obtain information and assist it in its inquiry.  
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THE APPROPRIATE GOVERNANCE BODY FOR THE SCOTTISH 
PARLIAMENTARY CORPORATE BODY SUPPORTED BODIES 

33. Fundamental to the inquiry is whether Scottish Parliamentary Corporate 
Body (“the SPCB”) should remain as the appropriate body to undertake the 
supporting role.   Witnesses suggested to the Committee that a new body 
was required and that the role was not an appropriate one for the SPCB to 
continue to undertake.  The following suggestions were made as to who 
should replace the SPCB—  

• The Scottish Commission for Public Audit; 
• A new statutory commission;   
• An existing committee of the Parliament; and 
• A new committee created for that purpose, perhaps based on the New 

Zealand Officers of Parliament Committee model. 
 

34. As well as the written and oral evidence received, there were available 
to the Committee two prior inquiries, one by Audit Scotland in 20066 and one 
by the Finance Committee of the Parliament7 later that year. 

Audit Scotland Report 2006 

35. Following consideration by the Finance Committee of the 2006-07 
public spending budget process and its associated concerns with rising 
costs, the SPCB requested Audit Scotland undertake a review of the 
opportunities for commissioners and the Scottish Public Services 
Ombudsman (“the SPSO”) to share services including the associated issue 
of office location.  Audit Scotland also reviewed the processes for scrutinising 
the budgets of the commissioners/SPSO including a review of the then 
existing lines of accountability and how this worked in practice.   

36. In relation to scrutiny arrangements Audit Scotland considered three 
distinct possibilities— 

• Through the SPCB; 
• Through a separately constituted group akin to the Scottish 

Commission for Public Audit (“SCPA”); or 
• Reporting directly to the Finance Committee or another committee of 

the Parliament. 
 
37. Audit Scotland recommended8  that— 

                                            
6 Audit Scotland. Report on SPCB Ombudsman/Commissioners Shared Services, April 2006 
http://www.scottish.parliament.uk/corporate/spcb/minutes/papers-
06/SPCB2006Paper43ASReport.pdf  
7 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2)  Inquiry into 
Accountability and Governance (SPP 631) 
http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-
00.htm 
8 Audit Scotland. Report on SPCB Ombudsman/Commissioners Shared Services, April 
2006, paras 13 -15  
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• The SPCB should be given explicit responsibility and the necessary 
powers and resources to oversee the strategic business operations of 
the Ombudsman/Commissioners. 

• The SPCB should scrutinise the annual business plan/budget 
projections from office-holders. This should be part of the annual 
budget round that feeds into the Finance Committee’s annual 
consideration of the Budget for the whole of the Scottish public sector. 
The scrutiny arrangements should be sufficiently transparent to avoid 
compromising the independence of office-holders. While it is for the 
Finance Committee to determine what evidence it requires as part of 
its Budget scrutiny, it is assumed that it would take assurance from the 
SPCB’s scrutiny and not get drawn into the detail of office-holders’ 
spending proposals other than in exceptional circumstances. 

• The SPCB should review the strategic business performance of the 
Ombudsman/Commissioners on a regular basis. Given the nature of 
the individual business units and in recognition of the operational 
control that already exists through individual office-holders, it may be 
judged sufficient for this monitoring to occur quarterly. 

• The SPCB should provide an added independent dimension to the 
scrutiny arrangements for the Ombudsman/Commissioners and 
enhance the capacity, expertise and experience available to the 
Corporate Body by, for example, - extending the remit of the Advisory 
Audit Board and increasing the independent external expert capacity. 

• The Ombudsman/Commissioners should continue to have control over 
their own budgets and be accountable to the SPCB (and the 
Corporate Body’s Accountable Officer as appropriate) for the finances 
and general business operations of their offices.  The existing 
Memoranda of Understanding between the SPCB and the 
Ombudsman/Commissioners should be revised to reflect the proposed 
changes to the governance and accountability arrangements. The 
Memoranda should also make clear the limitations on the scrutiny 
arrangements in terms of protecting the independence of the functions 
of the office-holders and specify any necessary mechanisms that need 
to be put in place to safeguard this independence. 

• Consideration should be given to amending the legislation that created 
the Ombudsman/Commissioners, if necessary, to support 
implementation of the above proposals. This would include giving the 
parliamentary authorities explicit powers to hold the office-holders to 
account for the effective running of their business operations while 
protecting the independence of the office-holders. 

 
Finance Committee Inquiry into Accountability and Governance 2006 
 
38. The Finance Committee inquiry in 2006 had a remit to— 

• Examine the growth in the number of independent, regulatory and 
investigatory bodies and the associated growth in funds allocated 
since devolution;  
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• Examine the adequacy of processes for setting and scrutinising the 
annual budgets of such bodies;  

• Examine the appropriateness of existing lines of accountability and 
how this process works in practice; and  

• Identify whether there are any potential overlaps in remits and 
responsibilities of independent, regulatory and investigatory bodies 
and any financial implications of such overlaps. 

39. The Finance Committee “considered the pros and cons of establishing 
an additional parliamentary committee/commission, adding the responsibility 
for commissioners and ombudsman to the responsibilities of the Scottish 
Commission for Public Audit, and responsibility remaining with the SPCB.”  
The Committee also indicated that is was “very conscious of the need for a 
streamlined system of accountability and potential criticism that might be 
made of the creation of a new “tsar” committee to oversee the “tsars”.”9  

40. On whether a new committee should be created the Finance Committee 
concluded—  

“Given the importance of the involvement of the SPCB and the Finance 
Committee, the Committee is concerned that setting up a new body 
could potentially complicate or somewhat overcrowd the existing 
scrutiny process.  Therefore, given the Committee’s desire to avoid 
overlaps and to have a robust, yet streamlined process, the Committee 
is not persuaded that creating a new committee/commission would be 
the most efficient approach to governance.”10 

41. The Finance Committee also considered whether to transfer 
responsibility to the SCPA and noted a number of structural, legislative and 
reporting issues that would arise as well as a concern that adding these new 
responsibilities could dilute the SCPA’s original focus as set out in the Public 
Finance and Accountability Act 2000. In addition, the Committee raised 
issues about the appropriateness of the current allocation of members to the 
SCPA, the parliamentary time available to it and its status for carrying out its 
existing functions.  

42. In addition the Finance Committee report stated “the Committee 
recognises that while there could be merit in transferring this responsibility to 
the SCPA, this would be possible only when these issues are resolved.”11 

43. Finally it considered whether the responsibility should remain with the 
SPCB concluding—  

                                            
9 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 91 
10 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 96 
11 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 100 
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“Given that transferring responsibility for commissioners to a body other 
than the SPCB would require changes to legislation, then on a practical 
level, scrutiny should remain with the SPCB at least in the short to 
medium term.  However, the Committee has also taken into account the 
experience built up by the SPCB and concerns about diluting the focus 
of the SCPA.  Therefore while there might be some potential 
advantages in transferring responsibility to the SCPA, the Committee 
felt, on balance, that responsibility for commissioners and ombudsman 
should also remain with the SPCB in the longer term.”12 

44. The Finance Committee in coming to the above conclusion further 
commented— 

“The Committee is strongly of the view that, in retaining this role, then 
the SPCB must adopt the measures which the Committee has 
recommended to strengthen the scrutiny process and examine its 
resource allocation in that context.” 13 

EVIDENCE OF OFFICE-HOLDERS 

45.  The evidence received from the office-holders supported by the SPCB 
commented on existing arrangements and included suggestions as to future 
governance models. 

Scottish Information Commissioner (“the SIC”)  
46. The SIC stated “I believe that governance and scrutiny arrangements 
can be refined still further but fundamentally we have in place a sound 
system which is delivering effective performance so far as the role of the 
Scottish Information Commissioner is concerned.”14 

Scottish Human Rights Commission (“the SHRC”)  
47. The Chair of the SHRC indicated in oral evidence that: “To date, we are 
comfortable with the governance and accountability arrangements and with 
the support that the SPCB has given us.”15 Written evidence from the SHRC 
noted that its governance arrangements follow the recommendations of the 
Finance Committee report. (That report pre-dated the passing of the 
legislation establishing the commission). 

Commissioner for Public Appointments in Scotland (“OCPAS”) 
48. OCPAS indicated in oral evidence that “I have been very comfortable 
with the process that has operated for my role up to now” and “any budget 
discussions go very smoothly. That process works well, giving us the 
opportunity to present concerns and regular reports to the Standards, 

                                            
12 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 104 
13 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 105 
14 Scottish Information Commissioner. Written evidence to Review of SPCB Supported 
Bodies Committee, RSSB(E), para 51 
15 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 154 
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Procedures and Public Appointments Committee and progress reports to the 
Equal Opportunities Committee.”16 

Scottish Public Services Ombudsman (“the SPSO”) 
49. In oral evidence the SPSO stated that “We would want the system to be 
much more transparent and open and we would prefer to be more directly 
accountable to a parliamentary committee so that we could have that debate 
in public.  The current system is not publicised enough.”17  

Scottish Parliamentary Standards Commissioner (“the SPSC”) 
50. The SPSC represented a strong belief that the SPCB is not the 
appropriate body to carry out the sponsorship role. He suggested “that a new 
sponsoring body is required for the Scottish postholders, either by expanding 
the Scottish Commission for Public Audit or by establishing a new statutory 
commission.  This could have representatives of the Parliament, the 
Government if appropriate, and the people.  Parliament via the SPCB could 
still perform a direct scrutiny and budget approval role.  This could also have 
the benefit of making the SPSC more independent of those whom he or she 
investigates.”18 

51. In oral evidence the SPSC stated “I believe that the right approach for 
the future is to promote the collegiate approach that already exists among the 
office-holders, with a sensible, pragmatic sharing of resources and services, 
as appropriate, in order to save money where that is possible.”19   

52. Later he suggested that the Committee “could consider models such as 
New Zealand's Officers of Parliament Committee, examine the possibility of 
extending the role of the Scottish Commission for Public Audit, which the 
Public Services Ombudsman has talked about, or consider setting up a new 
body to act as a standards and complaints commission for Scotland, 
particularly if the proposals for structural reorganisation go through. Such a 
body could include representatives of Parliament, Government and the 
people, and could carry out the sponsorship function that, for various 
reasons, including its workload, the SPCB has had difficulty performing.”20   

53. He accepted however that “the conclusions of the [Finance] 
Committee's report did not encroach on the operational independence of 
office-holders, and that I had not experienced that in practice”21 and later 
confirmed this position when asked “How, if at all, has [the SPCB] affected 

                                            
16 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 164 
17 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 42 
18 Scottish Parliamentary Standards Commissioner. Written evidence to Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/5, para 15 
19 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 67 
20 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 76 
21 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 68 

27



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 22

the performance of your functions?”  Replying “It has not really affected that.” 
Explaining “I have not encountered problems.” 22 

Commissioner for Children and Young People in Scotland (“SCCYP”) 
54. The commissioner made no comment on this issue although she saw 
merit in the possibility of more shared services possibly through a central 
services body.   

Other evidence  
55. Barry Winetrobe, from the Constitution Unit on Public Officials of 
Parliament, submitted extensive written evidence to the Committee including 
papers and international perspectives on governance arrangements 
previously submitted as evidence to the 2006 Finance Committee inquiry.   

56. A further paper was submitted containing a review of the Crerar Report 
in relation to the consequences for parliamentary accountability which stated 
“A post-Crerar government drive towards the Parliament focussing on 
‘traditional’ scrutiny of public bodies and their reform does not sit well with 
more internalised scrutiny and overview of the Parliament’s ‘own’ 
commissioners, and will provide tacit support for those Members who see the 
subject committees as the best and most appropriate mechanism for 
oversight of all aspects of commissioners, including their governance (e.g. 
resourcing, appointments, strategic planning). If such views gain ground, 
where policy-oriented, party political committees examine not only 
commissioners’ substantive operational activity, but also their internal 
organisation, staffing, spending, policies and so on, the scope for inefficient, 
confused lines of accountability and direction both within the Parliament, and 
between the Parliament and the commissioners, may be increased.”23   

57. Mr Winetrobe’s suggested and favoured approach was for the 
establishment of Parliamentary Officers based upon the approach adopted 
and followed in New Zealand.   

Crerar Report and Government action group recommendations 
58. The Crerar Report stated that “external scrutiny must be independent 
and must not be constrained by any party in reaching its conclusions and 
publishing its findings.  It must be free to make judgements about service 
delivery and report its findings into the public domain and it must be able to 
decide how it discharges its responsibilities, once the focus has been 
agreed.”24   

                                            
22 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 79 
23 Parliament’s Watchdogs: At The Crossroads by Oonagh Gay & Barry K Winetrobe (eds.), 
in association with the UK Study of Parliament Group, December 2008 
24 The Crerar Report.  http://www.scotland.gov.uk/Publications/2007/09/25120506/0 
para 3.7 
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59. Following publication of the Crerar Report the Government set up the 
FCSAG25 to consider the accountability and governance principles of scrutiny 
bodies. The working group recommended nine key governance principles— 

a) there should be a clearly demonstrable separation both between 
the scrutiny body and service provision and between scrutiny and 
political responsibility; 

 
b) there is a clear statutory basis for the role, duties and powers for 

all scrutiny functions carried out by a scrutiny body; 
 
c) there would not be an expectation of intervention in the 

operational activity of a scrutiny organisation by Ministers (or in 
the case of Parliamentary supported bodies, the SPCB or SCPA); 

 
d) any direction issued by a Minister would only be used in 

exceptional circumstances, be in line with previously stated 
powers set out in statute as available to the Ministers and would 
be open and transparent; 

 
e) the scrutiny staff (whether directly employed or acting as, for 

example, lay assessors) are deployed under the management of 
the scrutiny organisation itself; 

 
f) standards used for scrutiny (wherever set) are based on best 

evidence available, informed by current professional expertise 
and are transparent in how they have been arrived at;  

 
g) standards used for scrutiny are not set solely by the scrutiny body 

responsible for assessing performance against them, but also 
involve other stakeholders, service users in particular; 

  
h) a scrutiny body should have the ability to report without fear or 

favour: as such reports of scrutiny will be transparent, will always 
be published and the decision on the final content and findings 
will rest wholly with the scrutiny body; and  

 
i) there are clear protocols between Ministers (or, in the case of 

Scottish Parliamentary commissioners, the SPCB and in the case 
of AGS the SCPA) and the organisation/office-holder on their 
proposals for use of resources and expenditure during the year; 
the aim of this to ensure that sufficient resources will be provided 
in order to effectively discharge a programme of work set for the 
scrutiny organisation whilst being seen to deliver efficiency and 
effectiveness in that task.  

 

                                            
25 The Fit For Purpose Complaint System Action Group (FCSAG) (Sinclair Report), para 51 
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Scottish Parliamentary Corporate Body 
60. In oral evidence the SPCB sought to differentiate between functional 
(budgetary) and operational independence indicating that operational 
independence from Parliament would be safeguarded.26  In follow-up written 
evidence this position was amplified setting out in detail how the current role 
of the SPCB is exercised including appropriate safeguards to protect both 
parties.  These safeguards include having the Finance Committee approve 
the SPCB’s budget which includes the Office-holders’ bids; a Memorandum 
of Understanding between the Office-holders, SPCB and Finance Committee 
and a process whereby an office-holder can make an in-year bid for 
additional funding through a Memorandum of Understanding on Access to 
the Contingency Fund held by the SPCB.27    

61. In later evidence the SPCB provided details of a new independent 
annual evaluation procedure which it is currently starting to implement.  This 
procedure involves the issue of self assessment questionnaires which are to 
be submitted to an independent assessor along with quarterly statistical 
information on the bodies work and turnaround times.  The Assessor 
undertakes an annual evaluation providing feedback and support and 
prepares a draft report for the SPCB portfolio member upon which the office- 
holder is given a prior opportunity to comment.28 

Summary and Conclusions 

62. Governance arrangements for the SPCB supported bodies and in 
particular issues around independence have been considered in the past as 
part of inquiries and recommendations made by both Audit Scotland and the 
Finance Committee.  Following the publication of the Crerar Report, the 
Sinclair Report also made a series of governance recommendations. 

63. The SPCB in seeking to implement the Finance Committee report has 
put in place a number of measures to protect office-holder’s functional 
independence whilst ensuring proper accountability for the use of public 
funds.   Evidence was received from existing office-holders to the effect that 
these did not encroach on the operational independence of office-holders 
and have not caused any problems in practice. 

64. The Committee is satisfied that the governance procedures and 
processes currently in place are robust and at the same time protect 
operational independence.  The Committee agrees with the findings of the 
Audit Scotland report and the Finance Committee in 2006 that creating a new 
committee or commission would not be the most efficient approach to 
governance.   

                                            
26 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 9 
December 2008, Col 15 
27 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, paras 59-81 
28 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 204 & 215-216 
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65. The Committee notes the evidence from the SPSO relating to greater 
transparency in Parliament’s dealings and approves the SPCB’s proposals to 
make these more transparent including holding public sessions with office-
holders on the scrutiny of their budgets.29  The Committee also notes 
assurances received regarding the availability of the SPCB portfolio member 
to discuss any issue with office-holders. 

66. In relation to the role of the Scottish Commission for Public Audit the 
Committee notes the finding of its report30 that it is content with its current 
role in the overall budget scrutiny process. 

67. The Committee received no evidence or any indication that Audit 
Scotland desired any day-to-day involvement with the bodies and note the 
recommendations in its 2006 report concerning that SPCB should be given 
explicit responsibility and the necessary powers and resources to oversee 
the strategic business operations of the SPSO/commissioners. 

68. The Committee notes that the establishment of Parliamentary Officers 
based upon the approach adopted and followed in New Zealand was 
considered by the Finance Committee in its 2006 report.  That committee 
concluded that it was “not persuaded that creating a new 
committee/commission would be the most efficient approach to 
governance.”31 The Committee agrees with that conclusion and the 
Committee recommends that the Scottish Parliamentary Corporate 
Body continues in its existing sponsor role. 

69. The Committee agrees with the observations from the SPCB that the 
committees of the Parliament have a crucial role to play in monitoring and 
assessing overall performance of the office-holders and their expenditure.  
Some currently have close relations with and scrutinise office-holders 
activities. Recommendations in this regard are made later in this report 
(paragraph 131). 

                                            
29 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 193 & 208 
30 Audit Scotland.  Ist Report, 2008 (Session 3), Review of the corporate governance of Audit 
Scotland  
31 Scottish Parliament Finance Committee.  7th Report, 2006 (Session 2), Inquiry into 
Accountability and Governance (SPP 631), para 96 
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TERMS AND CONDITIONS FOR OFFICE-HOLDERS 

70. This section of the report looks at the potential for harmonisation of the 
terms and conditions of the bodies supported by the Scottish Parliamentary 
Corporate Body (“SPCB”).  

71. The Committee took evidence on the more substantial aspects of the 
terms and conditions for the SPCB supported bodies. In particular the 
Committee gathered evidence on: the term of office; the removal from office; 
future employment; and holding of other posts whilst in office. These terms 
and conditions and the process of salary setting are considered in turn. 

Term of Office 

72. The legislation establishing the office-holders (except the Auditor 
General for Scotland (“the AGS”)), provides  that an office-holder may hold 
office for a period not exceeding five years as the SPCB may determine at 
the time of appointment. The office-holders are all eligible for reappointment, 
however, the Scottish Parliamentary Standards Commissioner (“the SPSC”), 
the Commissioner for Children and Young People in Scotland (“SCCYP”) and 
the Chair and other members of the Scottish Human Rights Commission 
(“the SHRC”) can only serve two terms, whether or not consecutively, 
whereas the Scottish Public Services Ombudsman (“the SPSO”), the Scottish 
Information Officer (“the SIC”) and the Commissioner for Public 
Appointments in Scotland (“OCPAS”) are eligible to serve a third term in 
special circumstances.  In 2006 the Procedures Committee of the Scottish 
Parliament recommended that no office-holder should serve a third term,32 
this recommendation was endorsed by Parliament.  

73. The legislation establishing the AGS, the Public Finance and 
Accountability Act 2000 (“PFA Act”) provided that the AGS had to vacate 
office on attaining the age of 65, or later if the Parliament so determined.  
However, with the introduction of age discrimination legislation, this provision 
was repealed.  

74. During its Review of Corporate Governance of Audit Scotland, the 
Scottish Commission for Public Audit (“SCPA”) took evidence on the AGS’ 
terms of appointment.  The SPCB submitted evidence to the SCPA’s Review 
which stated that it was strongly of the view that any future arrangement 
should be based around a fixed term, one-off appointment in the case of a 
single commissioner.33 This view was expressed again to the Committee on 
9 December 2008 by the SPCB.34 The SPCB offered no view on the length of 
a single term of appointment. The Cabinet Secretary for Finance and 
Sustainable Growth confirmed in a letter to the Convener of the SCPA 
Committee, that the Scottish Government accepted the SCPA's 
                                            
32 Scottish Parliament Procedures Committee. 2nd Report 2006 (Session 2). Procedures 
relating to Crown appointments, para 28  
33 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/08/2/2, page 5, para 13 
34 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 9 
December 2008, Cols 12-13 
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recommendation that the AGS should be appointed for an eight-year fixed 
term and that subject to consultation with the SPCB and Audit Scotland the 
Scottish Government would intend amending the PFA Act.35 

75. The issue of a single term of appointment and the length of appointment 
was put to the office-holders by the Committee. The SPSO endorsed the 
single term of appointment in her written submission and suggested that it 
should be for a period of around seven years.36 The SPSC also welcomed 
the suggestion that office-holders be appointed for a longer single term of 
office.  

76. The SPSC referred in his oral evidence to work undertaken in this area 
several years ago by the Wicks Committee - the Committee on Standards in 
Public Life - which considered that public appointments should be for a single 
non-renewable term.37 However the SPSC was in favour of a five year 
appointment given the relative complexity and size of the area that is covered 
by his post as compared to the AGS’ wider, more complex field.38  

77. The AGS advised that the term of office should certainly not be less 
than eight years as it enshrined office-holders’ independence to carry out 
their mandates free from political interference.39 OCPAS also welcomed a 
single, non-renewable term of appointment, stating that the term should be 
between 8-10 years based primarily on the fact that the post is part time, 10 
years is the equivalent of six years for a full time post.40 SCCYP shared this 
view but considered that the term should be seven years. The Chair of the 
SHRC agreed with a single longer term of office as it protected the 
independence of the office-holder, remarking, “it would be about the same 
period that the existing commissioners in the Scottish Human Rights 
Commission could serve in any event.”41 The SIC agreed that there should 
be a single term of office, although he considered a term of seven to eight 
years to be more appropriate. He told the Committee that a “single term of 
seven to eight years would give an office-holder independence and a 
sufficient period of time to deliver the goods without their having to look over 
their shoulder and worry about either the impression that they might be giving 
coming up to their re-appointment or overstaying their welcome.”42 

                                            
35 Scottish Government. Letter from Cabinet Secretary for Finance and Sustainable Growth 
to Convener of Scottish Commission for Public Audit dated 8 December 2008 
36 Scottish Public Services Ombudsman. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(F), page 11, para 36  
37 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 81 
38 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 81 
39 Auditor General for Scotland. Written evidence to the Review of SPCB Supported Bodies 
Committee, RSSB(C) 
40 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 164 
41 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 153 
42 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 90 
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78. All those who provided evidence agreed that office-holders should hold 
office for a single non-renewable term.  Suggestions on the length of 
appointment varied from 5 to 10 years, with the majority favouring between 
seven and eight years. The Committee recommends that all office-
holders should be appointed for a single term of eight years maximum.   

Tenure of Office  

79. Office-holders may be relieved of office at their own request or they 
may be removed from office by a resolution of the Parliament.  Removal from 
office for the SPSO, OCPAS and the SIC is by Her Majesty on a 2/3 majority 
resolution of the Parliament (i.e. 2/3 of all the total number of members when 
resolution passed on division). Removal of the SPSC is by the SPCB on a 
2/3 majority of the Parliament (not less than 2/3 of the number of votes cast 
in the division).  

80. Like the other Royal appointees, SCCYP and the Chair of the SHRC 
can be removed from office by Her Majesty on a two-thirds majority 
resolution of Parliament (2/3 of total number of members voting when 
resolution passed on division) but the legislation establishing these posts 
provides grounds for removal. The other members of the SHRC can be 
removed from office on the same grounds as the Chair but by the SPCB 
rather than by Her Majesty. 

81. SCCYP’s grounds are (i) that the office-holder has breached the terms 
of appointment or (ii) that the Parliament has lost confidence in the office-
holder’s willingness, ability or suitability to carry out the functions of the office.  

82. The grounds for the removal from office of the Chair and the members 
of the SHRC are (i) that the SPCB is satisfied that the Chair or member has 
breached the terms and conditions of appointment or (ii) that the Parliament 
has lost confidence in the Chair or member. 

83. The SPCB’s written evidence suggested that removal from office for all 
office-holders should be as provided for by legislation under section 3 of the 
Commissioner for Children and Young People (Scotland) Act 2003 (“the 2003 
Act”) i.e. removal by Her Majesty on 2/3 of those voting - on certain grounds. 
The SPSO argued for the need to establish whether a consistent approach to 
matters such as dismissal could be applied to all the offices.43 The SPSC 
was clear that removal procedures needed to be harmonised so that a vote 
of 2/3 of all MSPs was required.  His reasoning for this approach was that it 
is important to show people that there is no possibility of arbitrary dismissal 
from this particular office, especially when dismissal is voted on by the very 
people whom he investigates.44 In relation to dismissal, OCPAS agreed with 
this view stating “there are times when there is a fairly small number of MSPs 
in the chamber. Two thirds of that small number would mean quite a small 

                                            
43 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 55 
44 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 78 
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percentage of MSPs voting for the removal of an office-holder.”45 OCPAS 
also suggested there would be greater clarity and openness if the grounds for 
dismissal were specified in legislation.46   

84. The SIC cautioned against lowering the voting threshold for dismissal to 
that of SCCYP.47 He expanded on this in his oral evidence to the Committee 
stating that he understood “…why Parliament does not want to give away its 
capacity to remove a postholder who is clearly failing in their role or who 
goes well beyond what Parliament expects of them, but ground rules for 
removal need to be set out. That could be done fairly generally in legislation 
by leaving that to the discretion of a parliamentary committee.”48 SCCYP 
tended to agree with the SIC.49 SCCYP thought that consideration should be 
given to how the office-holder could contribute to the process, by challenging 
the assertions and defending themselves so that a more informed decision 
could be made. “A member who is to vote on such a significant matter should 
at least be able to hear both sides of the argument.”50  

85. The balance of the evidence supports harmonising the office-holder’s 
removal from office procedure to provide that a vote of the Parliament for 
removal of an office-holder, when passed on division, requires to be voted for 
by the higher threshold of 2/3 of all MSPs. The evidence centred on the 
voting threshold for removal but consideration was also given to the grounds 
for removal.  

86. The Committee believes that grounds for removal from office for all 
office-holders should be harmonised in line with those of the Commissioner 
for Children and Young People in Scotland and the Chair of the Scottish 
Human Rights Commission.  

87. The Committee recommends that the grounds for the removal of 
an office-holder should be; (1) loss of confidence in the office-holder; 
or (2) a breach by an office-holder of their terms of appointment (where 
the SPCB is satisfied that a breach has taken place).  

88. The Committee recommends that the threshold for removal should 
be a vote in favour by at least 2/3 of all MSPs. 

                                            
45 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 166 
46 The Office of the Commissioner for Public Appointments in Scotland.  Written evidence to 
the Review of SPCB Supported Bodies Committee, RSSB(A), para 15 
47 Scottish Information Commissioner. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(E), para 23 
48 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Cols 91-92 
49 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Cols 116-117 
50 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 117 
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Future Employment Restrictions 

89. Only the SPSO, deputy SPSO and OCPAS have provisions in their 
legislation relating to restrictions on future employment. The SPSO’s 
legislation disqualifies the SPSO and deputies from certain appointments or 
roles with a listed authority for a period of three years.  

90. The legislation establishing OCPAS disqualifies the commissioner from 
certain appointments or roles with a specified authority for a period of three 
years; except in any case, and to the extent, that Parliament can determine 
that this provision is not to apply. 

91. In relation to restrictions on future employment, OCPAS welcomed the 
approach set out in the SCPA Report whereby there should be no restrictions 
on commissioners’ employment once their term has ended. She suggested if 
the Committee was minded to change future employment restrictions, any 
future restrictions should be for no longer than six months.51  

92. The AGS said “it would be a mistake to prohibit former holders of the 
office from continuing to contribute to public life in some capacity if they so 
wished.” He saw the need for some restrictions but also that a balance 
should be struck.52 He provided the Committee with some examples on an 
ascending scale of significance— 

“If the Auditor General were active in a charity and passionately 
committed to it—a charity that did overseas work, took no work from the 
Scottish Parliament, but nevertheless had a Scottish committee—I think 
that the postholder should be entitled to take that sort of interest in 
public life, and should be encouraged to do so. 

At the next level up, the postholder might have experience and 
qualifications that enabled them to fulfil the role of visiting professor at a 
university. It seems to me that such a role would not, in principle, 
conflict with that of Auditor General—because of the nature of the work 
and because the Auditor General does not audit universities in 
Scotland. Universities are independent of the wide reach of the Auditor 
General. 

The third level might be a little more problematic, but reflecting on it is 
interesting. From time to time, the Scottish Government, with the 
Parliament's blessing, requires special pieces of work, such as 
inquiries, to be done. The nature of an inquiry may make it well suited to 
the talents and experience of a former Auditor General.”53 

                                            
51 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 165 
52 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 58 
53 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 59 
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93. There is a restriction of three years in terms of certain specified future 
appointments/employment on the SPSO and the Deputy SPSO. In evidence 
to the Committee, the SPSO expressed concerns if her remit was to be 
extended, stating “I will not be able to work in any public agency, in any 
capacity, or do anything in the public service where moneys are involved—
even for expenses—for three years after I have left office. Unlike ministers, I 
cannot ask a separate committee to judge whether there would be a conflict 
of interest if I took on a role. I am not sure of the rationale for making the 
exclusion period three years.”54 The SPSO advised that where this exclusion 
provision existed elsewhere, office-holders were financially compensated.  If 
there were to be an exclusion period this should be no more than a year.55 
The SIC,56 the SYCCP57 and the Chair and other members of the SHRC58 do 
not have such restrictions in their legislation. Their evidence agreed however 
that a balance had to be struck. In oral evidence, the CIO said “I can well 
understand that, if someone has a specific responsibility for regulating a 
function, it would be inappropriate for them to move into that functional 
sphere, but again it is a question of horses for courses. You have to apply the 
appropriate criteria to the specific office-holder and take a view on whether it 
is really necessary and in the public interest to place restrictions on their 
future employment at the end of their period of appointment.”59 The SPCB 
proposed in its supplementary written evidence that employment restrictions 
could be reduced from three years to two years. 

94. In terms of compensating an office-holder, a suggestion raised by the 
SPSO in evidence (paragraph 93 of this report), it might be useful to note the 
SPCB’s response to the recommendation made by the SCPA relating to 
compensation which said that it is possible that this could be done through 
the terms of appointment and as such no legislation would be required.  This 
is, however, a difficult issue and the SPCB would have to be mindful about 
what form of ‘compensation’ should be made, to what it already considered to 
be a well remunerated position.  A number of factors come into play.  Firstly, 
the SPCB could not foresee, for example, what posts an Auditor General 
may apply for and secondly, the salary costs of such posts could not be 
known in advance.  Therefore the SPCB would be in a difficult position in 
terms of determining how to assess any level of compensation.  Going down 
this route could also impact on the position of some of the other office-
holders funded by the SPCB.60   

                                            
54 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 54 
55 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 55 
56 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 91 
57 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 116 
58 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 154 
59 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report 10 
March 2009, Col 184 
60 Scottish Parliamentary Corporate Body. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, para 117 
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95. The three year employment restrictions only apply to OCPAS and the 
SPSO/Deputy SPSO.  The other office-holders have no such restrictions. 
The Committee considers that a restriction on future employment for a period 
of three years is too long. The Committee believes all office-holders should 
be subject to some measure to avoid the perception of conflicts of interest or 
allegations of corruption.  The Committee has sought a compromise to 
balance the factors highlighted in evidence and recommends that the 
restricted period should run from when the office-holder demits office 
to the end of the following financial year. It is noted that there may be 
circumstances where exceptions need to be made and therefore the 
Committee recommends that there should be power to reduce or 
disapply the restricted period based on the facts of each case. 

Holding of Other Posts Whilst in Office 

96. The AGS proposed an alternative approach to the current restriction 
from holding certain other posts while in office which applies to the SPSO 
and OCPAS.  He suggested putting restrictions on holding other posts into 
the appointee's terms and conditions before they took up office. That would 
be agreed with the appointee. For example, there could be an enforceable 
restriction on the appointee applying for a post elsewhere in the Scottish 
public sector for a prescribed period or a mandatory requirement that if the 
person wished to apply for an appropriate post in the timescale over which 
the restriction operated, they would have to consult the Presiding Officer or 
perhaps even an appropriate parliamentary committee.61 

97. In connection with holding other posts, OCPAS raised the issue of an 
office-holder who performs a part time role while doing something else 
alongside.62 

98. The Committee recommends that all office-holders whilst in office 
should not be allowed to hold other posts that are connected to the 
post or which may pose a conflict of interest with the post.  There may 
be circumstances however where this would be an inappropriate restriction 
and as such the Committee recommends there should be the power to 
vary or disapply the restriction. 

Salaries 

99. The issue of how the salaries for the AGS and other office-holders are 
initially determined and periodically reviewed was considered by the 
Committee. 

100. The SCPA’s report in 2008 recommended that the SPCB should invite 
the Senior Salaries Review Body (SSRB) to undertake a review of the salary 
benchmark for the AGS post and there should be a mechanism to up-rate 
throughout the fixed term. The SPCB suggested that “should it need further 
                                            
61 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 59 
62 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 165 
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advice on such matters, it could seek that from its own audit advisory 
board.”63 The AGS supported the recommendation of the SCPA that the 
SSRB be requested to undertake a review of the salary prior to the post 
being advertised.  He was not persuaded that the SPCB’s Audit Advisory 
Board (“the AAB”) was a suitable body to take on the responsibility of 
oversight of the Auditor General's salary and terms and conditions.64 

101. The Committee sought the SPCB’s views in relation to determining the 
salaries for the AGS and the office-holders and why it favoured an internal 
audit body.  The SPCB responded that in June 2004, the SSRB reported to 
the SPCB following a review of the salaries of commissioners, the SPSO and 
the AGS.  The SPCB accepted the recommendations.  Following this the 
SPCB received a number of representations from some of the office-holders 
expressing concerns about the content, general quality, analysis and 
recommendations made in the SSRB report.  The concerns raised by the 
office-holders following that review were one of the reasons for suggesting an 
alternative model. The SPCB did not favour establishing a new remuneration 
committee, instead it preferred to utilise an existing internal body such as the 
AAB which currently advises the SPCB on accounting, audit and governance 
matters. It believed that the AAB provided greater flexibility than the SSRB in 
the timing of any such salary review and also brings a broad experience, 
knowledge and understanding of Parliament.65 

102. In relation to the SPCB having any role in setting salaries the SPSO 
believed that “it is wrong in principle for a body that is within the jurisdiction of 
the Ombudsman to be able to determine the Ombudsman’s terms of service.  
There is, in that, the appearance of a conflict of interest.”66  The submission 
noted this issue having been raised during consideration of the Scottish 
Public Sector Ombudsman Bill, in 2001 when the Finance Committee 
considered that Bill at Stage 1 and by the Finance Committee in its 2006 
review. 

103. OCPAS suggested that “benchmarking against the commissioner’s 
counterparts in other jurisdictions would ensure that the role in Scotland 
continues to attract the appropriate calibre of applicants.”67 

104. The Committee notes that when the Parliament considered the Scottish 
Public Sector Ombudsman Bill in 2001 both the Finance Committee and 
Local Government Committee who scrutinised it were satisfied on evidence 
from the Minister that the SPCB could set salaries without undermining the 
independence of the SPSO. That position is further protected by the SPCB 

                                            
63 Scottish Commission for Public Audit. 1st Report, 2008 (Session 3).  Review of the 
corporate governance of Audit Scotland, para 58 (SPP 160) 
64 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 62  
65 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/3/10 
66 Scottish Public Services Ombudsman. Written evidence to the Review of SPCB Supported 
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67  The Office of the Commissioner for Public Appointments in Scotland. Written evidence to 
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proposal to involve the AAB.  The Committee is satisfied that the AAB 
provides flexibility and is available to the SPCB when it wishes to consult on 
salary levels and any up-rating.  The Committee considers that the AAB has 
an appropriate level of objectivity and independence from SPCB through the 
involvement of its non-executive members. The Committee recommends 
that the Scottish Parliamentary Corporate Body should continue to 
determine and review the salaries of office-holders and the Auditor 
General of Scotland utilising the services of its Audit Advisory Board to 
make recommendations. 

Finance Committee recommendations 

105. In addition to the terms of appointment etc., the Finance Committee’s 
report of 2006 made a number of recommendations in relation to the terms 
and conditions of the commissioners and the SPSO.  

106. The Finance Committee recommended that the same powers as are 
available to the SPCB under the Scottish Commission for Human Rights 
legislation be extended to apply to all commissioners or commissions. In its 
written evidence to the Committee, the SPCB confirmed that it fully supported 
the recommendations made by the Finance Committee that the powers 
available to the SPCB under the SHRC legislation be extended to all 
commissioners (or commissions).  The Committee agreed on 18 November 
2008 to in principle proceed with the extant independence and financial 
accountability of commissioners and SPSO changes as recommended in the 
Finance Committee's 7th report 2006 on its Inquiry into Accountability and 
Governance.68 

107. The Committee recommends that legislation provides for the 
following governance provisions— 

• Appointment of Staff – the Scottish Parliamentary Corporate 
Body to approve number and terms and conditions of staff 
(including pensions etc); 

• Financial Provision – the Scottish Parliamentary Corporate Body 
is to pay any expenses ‘properly’ incurred by the office-holders.  
Prior to the start of each financial year, the office-holders 
proposals on expenditure to be subject to approval by the 
Scottish Parliamentary Corporate Body; 

• Strategic Plans – office-holders to each lay a strategic plan 
covering three/four years before the Parliament and prior to 
doing so, are to provide a draft of it to, and invite comments on it 
from the Scottish Parliamentary Corporate Body and others; 

• General Powers – office-holders to require consent of the 
Scottish Parliamentary Corporate Body to acquire and dispose of 
land; and 
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• Location of Office – the Scottish Parliamentary Corporate Body 
to have the power to determine the location of office-holders’ 
premises. 

 
108. The SPCB in its written evidence expanded on aspects of the Finance 
Committee recommendations and how it was endeavouring to take these 
forward.  In particular the Committee was advised of how budgetary control, 
as envisaged by the Finance Committee, could work in practice without 
undermining in any way functional independence.  The Committee agrees 
that is essential that such controls exist to ensure accountability for the use of 
public funds.  The Committee was content that the budget process as set out 
should provide adequate safeguards. 

109. To complement the Finance Committee recommendations the 
Committee considers that the Scottish Parliamentary Corporate Body 
should be given further explicit powers over those that it supports and 
office-holders and recommends the following — 

• Annual Report – the Scottish Parliamentary Corporate Body to 
give directions as to the form and/or content of the annual report; 

• Budget – to be submitted annually to the Scottish Parliamentary 
Corporate Body for approval;69 

• Sharing of Premises, Staff, Services and Other Resources –  the 
Scottish Parliamentary Corporate Body to be able to give 
directions relating to sharing of premises, staff and services etc; 

• Witness Expenses – any allowances and expenses paid to 
witnesses (where applicable) to be approved by the Scottish 
Parliamentary Corporate Body; 

• Accountable Officer – the Scottish Parliamentary Corporate Body 
to appoint an accountable officer; and 

• Appointment of Advisers – to be agreed in advance with the 
Scottish Parliamentary Corporate Body including their terms and 
conditions of appointment.  

 

                                            
69 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, para 66 

41



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 36

THE SCOTTISH PUBLIC SERVICES OMBUDSMAN, SCOTTISH 
GOVERNMENT AND SCOTTISH PARLIAMENTARY CORPORATE BODY 

PROPOSALS 

110. This part of the report looks initially at the operation of the Scottish 
Public Service Ombudsman (“the SPSO”). It considers its current functions 
before looking at two sets of suggestions for the addition of other functions 
and responsibilities. 

Existing Functions 
 
111. The Scottish Public Services Ombudsman Act 2002 (“the SPSO Act”) 
gives the SPSO powers to investigate any action taken by or on behalf of a 
person liable to investigation by the SPSO.  The SPSO Act also sets out 
which matters the SPSO is entitled to investigate.   

112. The persons liable to investigation (referred to as the “listed authorities”) 
are specified in Schedule 2 to the SPSO Act. They include for example: the 
SPCB; any member of the Scottish Executive; any other office-holder in the 
Scottish Administration; local authorities; licensing boards; Audit Scotland as 
well as the Scottish Human Rights Commission; the Scottish Information 
Commissioner; the Standards Commission for Scotland and various other 
public bodies. 

113. The SPSO can generally investigate any service failure and/or action 
taken in the exercise of administrative functions of a listed authority. Certain 
restrictions apply to investigations involving health service bodies and 
registered social landlords. The SPSO may only investigate a complaint 
where a member of the public claims to have sustained injustice or hardship 
in consequence of maladministration in connection with any actions taken or 
service failures by the listed authorities. The SPSO Act also provides some 
limited restrictions on the matters which may be investigated by the SPSO. 

114. After conducting an investigation, the SPSO must prepare a report and 
a copy must be laid before Parliament. 

115. The SPSO is supported by 46 full time equivalent staff and for 2008-09 
had a budget of £3.184m. 

Volume of Work and Performance 
 
116. Figures available from the SPSO annual report for the period 2007-08 
reveal that in total during the year 390 cases were investigated and reported 
with an open caseload at the end of the period of 444.70 

117. The report further shows that 88% of complainants receive a decision 
within 52 weeks, with 49% receiving the decision within two weeks and 72% 
within 14 weeks. The Committee notes that these figures combine what are 

                                            
70 Scottish Public Services Ombudsman.  Annual Report 2007-08, page 9 
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described as enquiries and complaints and thus cover pre-investigations as 
well as investigations.71    

118. In the reply to the Committee dated 6 March 2009.72 the SPSO provided 
a chart setting out the time taken to deal with complaints in 2007-08.  This 
chart which the Committee considers more usefully covers investigations 
which were described in evidence by the SPSO as “the core function of an 
ombudsman’s office”73 indicates that— 

• 31% of investigations were completed inside 12 months,  
• rising to 57% completed after 18 months and  
• 80% after two years.   
• 20% of complaints took longer than two years to investigate with the 

longest taking five years.   
 

119. The letter notes that this was “a year in which a considerable number of 
quite old cases were determined”. 

120. As a result of the Committee’s call for evidence 15 submissions were 
received generally critical of the operation and performance of the SPSO.74 
The Committee was also aware of earlier comments made about the 
handling of complaints and time taken by a number of members during 
previous parliamentary debates.75   

121. In evidence the SPSO referred to an ongoing complainant survey 
analysis conducted independently by Craigforth consultancy and research.76 
The survey covered the first two quarters of 2008.  In terms of complaint 
handling, the survey discloses 39% satisfied with the time taken to deal with 
the complaint and 42% dissatisfied (27% very dissatisfied).  In relation to 
overall service, 43% were satisfied, with 45% dissatisfied (28% very 
dissatisfied).  Other evidence77 referred to a negative perception reported in 
a 2007 Complainant Satisfaction Survey undertaken by ORC International 
with 62% stating that SPSO had not met respondents original expectations 
(42% stating that strongly). 

122. The Committee was also made aware of a significant annual rise from 
70 in 2006-07 to 22278 in 2007-08 and then to 35979 in 2008-09 in the 
number of “comeback complaints” (a comeback complaint is a written 
challenge received about a SPSO decision) received by the SPSO.   

                                            
71 Scottish Public Services Ombudsman.  Annual Report 2007-08, page 13 
72 Scottish Public Services Ombudsman. Written evidence to Review of SPCB Supported 
Bodies Committee, RSSB/S3/09/4/10 
73 Review of SPCB Supported Bodies Committee. Official Report, 20 January 2009, Col 41 
74 Review of SPCB Supported Bodies Committee. General Call for evidence 
75 Scottish Parliament. 28 March 2007 and 3 October 2007 
76 Scottish Public Services Ombudsman. Response to Mr F French, RSSB/S3/09/3/9 
77 Mr F French. Written evidence to Review of SPCB Supported Bodies Committee, 
RSSB02, (part 10) 
78 Mr F French. Written evidence to Review of SPCB Supported Bodies Committee, 
RSSB/S3/09/4/11, Annex 2 
79 Scottish Public Services Ombudsman.  Email to Mr F French dated 3 April 2009 
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123. Comment on the figures was sought from the SPCB and the Cabinet 
Secretary for Finance and Sustainable Growth.  The SPCB was cautious 
commenting “we must be very careful, because it is not the corporate body’s 
remit to get involved in the functionality of that office – we approve the 
budget” although they did add “We do not think that the level of budget is a 
reason for any of those figures.”80 

124. The Cabinet Secretary was equally cautious noting that “if members of 
the public are dissatisfied with their experience of the ombudsman’s service 
and are concerned about turnaround timescales that must be tackled as a 
whole and not just for the sake of the folk who interact with the SPSO. That 
position cannot be satisfactory or acceptable to any of us.”81  Similar 
comments were repeated later in his evidence.82 

125. The Committee sought evidence from the SPSO on whether a provision 
requiring that delays be brought to the attention of Parliament as they occur 
should be made.  In a written exchange the SPSO supported the principle83 
and suggested that the approach followed for parliamentary standards 
complaints is “not unlike the existing practice at the SPSO; where cases 
exceed our turnaround time targets, the Executive Board already receives an 
exception report.”84 

126. The Committee accepts the point made by the Cabinet Secretary that 
the dissatisfaction figures will include an element “to do with the fact that 
some people will not have obtained the remedies that they wished to 
obtain.”85 

127. The Committee notes the turnaround times and satisfaction surveys 
relating to the SPSO.  The Committee further notes the recent appointment 
of a new SPSO and anticipates in line with any new office-holder, that he 
would want to be satisfied that the most efficient and effective processes and 
procedures were being followed. The Committee does not consider it 
appropriate to impose requirements on the new SPSO although it does 
anticipate that action to address any identified shortcomings would be quickly 
taken.  

128. In relation to exception reports which the Committee notes are already 
prepared, the Committee encourages the SPSO to incorporate the detail in 
its quarterly reports to the SPCB and to make these reports available to the 
relevant parliamentary committee. 
                                            
80 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 215. 
81 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 219 
82 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Cols 226-227 
83 Scottish Public Services Ombudsman. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB/S3/09/3/7, Answer 8 
84 Scottish Public Services Ombudsman. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB/S3/09/4/10 Answer 7 
85 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 220 
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129. The above issue is also consistent with evidence the Committee 
received in relation to ongoing parliamentary scrutiny by committees of the 
bodies supported by the SPCB.  Some are frequently scrutinised in public 
session, others less so. The Committee agrees with the evidence that “all 
bodies that Parliament establishes must have a line of accountability back to 
Parliament for their overall performance” (and their expenditure).86 The 
Committee agrees with the SPCB evidence of “the need for parliamentary 
committees to take a more active role in scrutiny of the commissioners’ 
annual reports.”87   

130. The role for committees provides public scrutiny as well as addressing 
any concern that might in future arise about SPCB interference in the 
functioning of office-holders. In evidence all the office-holders indicated that 
they would welcome greater opportunities to work with the committees of the 
Parliament. 

131.       Given the important functions undertaken by all of these 
bodies, the Committee recommends that the Scottish Parliamentary 
Corporate Body supported bodies should be subject to committee 
monitoring and scrutiny on the exercise of their functions on at least an 
annual basis. The Committee would expect the Scottish Public Services 
Ombudsman to be considered more frequently given that one of the 
Scottish Public Services Ombudsman roles is to let Parliament know 
how public services are working. The Committee recommends that 
committee scrutiny should be undertaken annually and asks the 
Standards, Procedures and Public Appointments Committee to 
consider any necessary change in the Standing Orders.  

Proposals affecting Scottish Public Services Ombudsman  
 
132. The following part of the Committee’s report considers the addition of 
other bodies/functions to the SPSO. 

133. Two discrete sets of proposals have been made in relation to expanding 
the functions and jurisdiction of the SPSO; the Committee looked at these in 
turn.   

CRERAR AND SINCLAIR REPORTS 

134. The first set of proposals by the Sinclair Report88 is central to the 
background to the establishment of the inquiry.  They are the proposals 
endorsing the Crerar Report that complaint handling responsibility and 
oversight throughout Scotland is given to the SPSO.    

                                            
86 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report 10 
March 2009, Col 192 
87 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report 10 
March 2009, Col 205 
88 The Fit For Purpose Complaint System Action Group (FCSAG) 
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewof
Reg/ActionGroups/ReporttoMinisters 
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135. These are extensive and significant duties and responsibilities central to 
the delivery of the Crerar reforms. In his report Crerar noted that complaint 
processes in the Public Services are not fit for purpose. The Committee also 
noted that Parliament debated the Crerar Report on 3 October 2007 when 
welcoming the broad principles that the Sinclair Report has developed.  The 
Committee took evidence from the SPSO, and the Scottish Government on 
the Sinclair Report proposals. 

136. The Committee was invited by the Cabinet Secretary to consider the 
Sinclair Report recommendations and “decide whether the proposals are 
appropriate and should be taken forward.”89 The Scottish Government’s 
subsequent written response to the Committee on this aspect did little more 
than repeat the recommendations.90 

137. The SPSO in her evidence supported new functions for the SPSO as 
recommended by the Sinclair Report stating— 

On “possible new functions for the ombudsman as a design authority, 
We support the views of Crerar and Sinclair on that because it 
recognises the role that we already play in trying to encourage public 
bodies to get it right first time and prevent complaints from escalating 
to the ombudsman.”91 

 
138. The SPSO considered that the reason her office was best placed to 
implement a new overarching complaints system was because “that is 
already our task—it is the core function of an ombudsman's office. Over the 
years, we have built up expertise in the area and we have common 
standards and processes that are built on the best practice of other models of 
ombudsmen's offices in the UK and beyond. I am not saying that there is no 
room for improvement—what we do should be a continuous process—but we 
are the body that is best equipped to handle and extend that service.”92 

139. The Committee was unable to obtain any detail relating to the staffing, 
performance and financial consequences of the recommendations although 
the SPSO, when asked whether she was “confident that the SPSO can 
achieve that without impacting on your current performance and functions”, 
replied “Yes.” 93 

140. The Committee supports the approach of simplifying processes and in 
particular simplifying the complaints landscape to make it more accessible for 
the general public. In relation to the functions suggested by the Sinclair 
                                            
89 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 9 
December 2008, Col 28 
90 Scottish Government.  Cabinet Secretary for Finance and Sustainable Growth to the 
Convener of the Review of SPCB Supported Bodies Committee dated 13 January 2009, 
RSSB/03/09/1/8  
91 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 33 
92 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 41 
93 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 41 
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Report, subject to the provision of adequate resources being made available 
to the SPSO the Committee endorses the following recommendations— 

• A set of principles based on the present SPSO guidance (Valuing 
Complaints) founded on consumer focus and simplification should 
form the basis of all public service complaints handling processes, 
which will be developed in partnership between the SPSO and service 
providers.   

• All public service organisations should review and enhance the status 
of complaint handlers.  In addition, the SPSO should establish a 
cross-sectoral network of complaints handlers and a website to allow 
complaints handlers to share best practice in complaints handling. 
Further, the SPSO should coordinate the training for complaints 
handlers and develop a recognised qualification for complaints 
handlers.  

• The SPSO, working with scrutiny bodies and service providers, 
should improve the way in which the learning from complaints is used 
to drive improvement and the way in which providers can demonstrate 
this to consumers. Each council should review its current 
arrangements for learning from complaints and decide whether they 
are fit for purpose. The SPSO should work with COSLA and/or the 
Improvement Service to develop a best practice guide on how to learn 
from complaints.  

• The SPSO should work with local government and the Care 
Commission to develop complaints systems for social care and social 
work services which must include clearer communication about 
responsibility for handling complaints and better sharing of information 
on complaints.  

• To reduce the complexity and perceived inconsistencies in approach, 
and in the structure of the complaints landscape legislation should be 
introduced to allow changes to the complaints landscape and to allow 
better sharing (e.g. to allow the SPSO and complaints handling 
bodies to share headline information on cases under consideration)  

• The SPSO should retain responsibility for considering ‘upper-tier’ 
complaints.  

• To oversee a new fit for purpose complaints system, the SPSO 
should be given the authority and appropriate resources to work with 
service providers and sectoral interests to develop and approve, for 
each sector, standardised public service complaints handling systems 
which include realistic but challenging timescales and processes to 
keep all parties informed of progress.  
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• To oversee a new fit for purpose complaints system, the SPSO 
should be given the authority and appropriate resources to work with 
service providers and sectoral interests to coordinate training for 
complaints handlers, develop a complaints handling network and 
website, and issue guidance for service provider front-line employees 
and complaints handlers about how to deal effectively with 
complainants, including those whose behaviour is unacceptable, 
unreasonable or inappropriate.  

• To oversee a new fit for purpose complaints system, the SPSO 
should be given the authority and appropriate resources to work with 
service providers and sectoral interests to coordinate the way outputs 
and outcomes from complaints are reported and followed. 

• To oversee a new fit for purpose complaints system, the SPSO 
should be given the authority and appropriate resources to work with 
service providers and sectoral interests to allocate responsibility to 
service providers (or scrutiny bodies, if appropriate) to lead on 
individual complaints where more than one body could handle it, to 
ensure clarity over responsibility and eliminate duplication of effort.  

141. The Committee agrees that these functions should be undertaken 
by the Scottish Public Services Ombudsman.  The Committee would 
support the implementation of these recommendations, which follow 
the Crerar and Sinclair Reports, by the Scottish Government as part of 
its Public Services Reform Bill. 

OTHER PROPOSALS AFFECTING THE SCOTTISH PUBLIC SERVICES 
OMBUDSMAN 

142. The second set of proposals that were put before the Committee 
suggested, in line with the simplification agenda, adding additional bodies to 
the SPSO jurisdiction. The Scottish Government suggested including some 
of the functions of— 

• The Scottish Prisons Complaints Commission and 
• Waterwatch Scotland  

 
143. The SPCB suggested including the functions of— 

• the Scottish Parliamentary Standards Commissioner (“the SPSC”);  
• the Chief Investigating Officer (“the CIO”); 
• the Standards Commission for Scotland; and  
• the Commissioner for Public Appointments in Scotland (“OCPAS”).  

 
144. In respect of each body the Committee invited written submissions and 
each body was also invited to provide oral evidence to the Committee.  In a 
number of cases oral evidence was followed up by written requests for 
additional information.  Evidence on each suggestion was also taken from the 
SPCB and the Scottish Government. Each body is considered in turn. 
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Scottish Government Proposals 
Scottish Prisons Complaints Commission 
145. The office of the Scottish Prisons Complaints Commission was 
established administratively in December 1994.  This was in response to a 
review of prison complaints procedures by the Scottish Prison Service (SPS), 
commitments made in the (UK) citizens charter and recommendations by the 
Woolf Committee following the Strangeways prison riots. The oversight of 
prison complaints by the commission has no statutory basis.   

146. The commission had three staff and a budget of £137,000 in 2007-08 
with the purpose of providing an independent element in the prisons 
complaints process where there is a suggestion of maladministration or 
service failure. The commission only becomes involved in complaints when 
prisoners have exhausted the SPS internal complaints procedures in relation 
to decisions or actions for which the SPS is responsible. 

147. There are four areas about which complaints are received:  general 
complaints; sensitive or confidential complaints; medical complaints and 
complaints in relation to orderly room decisions (discipline).  In total some 
324 complaints were received in 2007-08, a figure which declined from 403 
the previous year and 460 the year before that.  Over 70% are completed 
within six to eight weeks of receipt. 

148. The Scottish Prisons Complaints Commission fully supported the 
proposed transfer of responsibility to the SPSO.  In evidence the 
commissioner agreed that being absorbed within the SPSO would be 
appropriate given the SPSO’s greater capability and capacity and the 
commonality of processes followed,94 indicating that “the SPSO is the most 
capable agency in Scotland for dealing with such a level of complexity” 95 as 
arises in the complaints the Scottish Prisons Complaints Commission 
handles. 

149. The Committee notes that transfer of responsibilities to the SPSO would 
not improve access for the general public given the limited customer base 
covered.  However although not quantifiable at this stage there will ultimately 
be economies to be realised from a transfer, which is also consistent with a 
one-stop shop approach.  The Committee hopes that transfer would also 
improve performance in the longer term through the SPSO encouragement in 
line with the Sinclair recommendations that issues are tackled and addressed 
locally before they escalate into complaints.   

150. The Committee recommends that all the functions of the Scottish 
Prisons Complaints Commission be transferred to the Scottish Public 
Services Ombudsman and put on a statutory footing.   

                                            
94 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 133 
95 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 135 
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Waterwatch Scotland 
151. Waterwatch Scotland (Waterwatch) was created amongst other things 
as a result of the Water Services etc. (Scotland) Act 2005 (“the Water Act 
2005”) which amended the Water Industry (Scotland) Act 2002.  It 
commenced its statutory role on 1 April 2006.   

152. Waterwatch is based in Alloa as a result of the then Scottish 
Government’s Small Business Relocation policy, employs a staff of eight full 
time equivalent and had a budget of £719,500 in 2008-09 derived from a levy 
paid by water customers as part of their water bills.  

153. Waterwatch is the national complaints handling authority for all 
domestic and non-domestic water customers and the consumer 
representative body for the water industry in Scotland.  Only the complaints 
handling function was proposed for transfer with the consumer representative 
responsibilities undertaken through Regional Customer Panels being 
separately transferred to Consumer Focus Scotland. 

154. Waterwatch received 363 complaints in 2007-08 of which 36% relate to 
private water providers.  Waterwatch indicated an average turnaround time 
for complaints of 62 days and a customer satisfaction rate of 96% even 
where they did not find in favour of complainers.96 

155. The bill which led to the Water Act 2005 was amended at stage 2 by the 
Government to strengthen the representative functions of water customers 
consultation panels allowing them to “influence the water industry’s policy 
framework and providing for the convener of the water customer consultation 
panels to handle complaints from individual customers.”97  The changes to 
provide additional resources to the panels to undertake complaint handling 
were costed in the Supplementary Financial Memorandum as being staff 
costs of around £80,000.  The amendments led to the creation of Waterwatch 
which includes the water customer consultation panels. 

156. The amendments were in response to criticisms made at stage 1 of the 
dual role proposed for the Water Industry Commissioners as economic 
regulator and stakeholder representative. Waterwatch’s creation was covered 
in a Scottish Government written response to the committee’s stage 1 report 
which noted that “…we do believe there is a good case for the Customer 
Panels in general being responsible for handling complaints, giving them a 
direct interface with customers and being better placed to represent the 
concerns of individual customers than the Water Industry Commission.”98 

157. In evidence Waterwatch indicated concerns over the proposed transfer 
of its functions, principally related to the loss of synergy which currently 

                                            
96 Waterwatch.  Written evidence to the Review of SPCB Supported Bodies Committee, 
RSSB /S3/09/4/7 (Response to FCSAG Report, July 2008) 
97 Scottish Executive. Deputy Minister for Environment and Rural Development to the 
Convener of the Environmental and Rural Development Committee.  Water Services etc. 
(Scotland) Bill: Stage 2 Official Report, 8 December 2004, Col 1409 
98 Scottish Executive. Response to the Environment and Rural Development Committee’s 
Stage one report on Water Services etc. (Scotland) Bill, December 2004 
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occurs as a result of its holistic approach and close working with consumer 
representation panels.99 Waterwatch cautioned in relation to the damage that 
would inevitably occur from splitting the existing functions, setting this out at 
some length in a supplementary submission.100 Other concerns raised were 
the lack of consultation by FCSAG with it or the private service providers, 
noting a series of incorrect assumptions that were made about its 
operation.101 Waterwatch also noted inconsistencies in the approach taken 
by the Sinclair Report. It also suggested that its current role in relation to 
private water providers could not be transferred due to legislation 
competence restrictions.102 

158. The SPCB in its supplementary written evidence indicated two strong 
concerns; “the first is the prospect of two separate funding streams: that 
raises the possibility of conflict over priorities within the new body.  The 
second is the possibility of the SPCB applying a levy to water customers’ bills 
– it is quite clear that this would not be an appropriate function for it to 
exercise.”103 

159. The Cabinet Secretary for Finance and Sustainable Growth indicated 
that the arguments in favour of the division of Waterwatch and transfer of 
complaint handling responsibilities was about “simplifying access to the 
complaints system and making it as easy as possible for members of the 
public to go to one place where they make complaints.”104 He did not accept 
any diminution of service would arise from the loss of synergy indicating that 
the consumer representation side was “within the sphere, the outlook and the 
perspective of Consumer Focus Scotland” who could look at it from 
“essentially a specialist consumer perspective to see what the experience is 
in a number of different sectors and ensure that people’s concerns about the 
performance of the water industry are articulated and considered.”105 

160. The Cabinet Secretary indicated that he did not consider the funding as 
being by way of an industry levy indicating “that it is paid predominantly by 
Scottish Water.”106 He considered a variety of payment options to ensure that 
there would be “no increase in the SPCB’s financial liability or in the costs to 

                                            
99 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report 3 
February 2009, Cols 123 -124 
100 Waterwatch. Written evidence to the Review of SPCB Supported Bodies Committee, 
RSSB/S3/09/4/7 para 5 
101 Waterwatch. Written evidence to the Review of SPCB Supported Bodies Committee, 
RSSB/S3/09/4/7 (Response to FCSAG Report, July 2008) 
102 Waterwatch. Written evidence Review of SPCB Supported Bodies Committee 
RSSB/S3/09/4/7 (Response to FCSAG Report, July 2008) 
103 Scottish Parliamentary Corporate Body. Written evidence to the Review of SPCB 
Supported Bodies Committee. RSSB/S3/09/1/7, para 120 
104Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 222 
105 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 223 
106 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 224 
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the SPCB”107 indicating that what was important was that “we focus on the 
outcome to which every citizen is entitled.”108 The Cabinet Secretary did not 
indicate any concerns with the existing operation of Waterwatch nor indicate 
any reasons for the Government changing its approach since the Water Act 
2005 was considered and passed. 

161. In a later submission109 to clarify aspects of oral evidence the Scottish 
Government indicated that while it was important that non-domestic 
customers have a complaints route, Waterwatch does not have a statutory 
locus to investigate private licensed retailers and its undertaking this role 
informally.  The Scottish Government proposed taking steps to require 
licensed retailers to have “robust complaints handling procedures as part of 
their licence”.  The Scottish Government proposed this be given to the SPSO 
through an addition to the SPSO Act. The Government suggested that the 
number of such complaints are quite small “when compared against SPSO 
complaints” although the Committee noted that the figures quoted for the 
SPSO (see paragraph 117 of this report) referred to correspondence handled 
and not complaints.   

162. Waterwatch in response110 also disputed the figures, noting that the 
number of private supplier complaints have “increased significantly from 28% 
to 38%”.  Waterwatch also noted that it was explicitly required by the Scottish 
Government to investigate such complaints in its Memorandum of 
Understanding with the Water Industry Commission.  The Memorandum 
being a requirement of the Water Industry (Scotland) Act 2002 as amended. 

163. The Scottish Government’s supplementary submission indicated a 
saving of around £300,000 “from economies of scale – lower property costs 
and the combining of back office functions – and from being able to utilise 
Consumer Focus Scotland’s network of consumers”111 as an alternative to 
the regional Customer Panels.  The saving would be passed on to customers 
through a reduction in the levy charged on all water bills. 

164. In response, Waterwatch observed that if it was only required to 
investigate complaints it would produce a greater saving.  

165. The Scottish Government also clarified competence issues indicating 
that in its view there was no impediment under the Scotland Act 1998 in 
legislating for the SPSO to handle complaints from the customers of licensed 
                                            
107 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 224 
108 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
March 2009, Col 225 
109 Scottish Government. Letter from Cabinet Secretary for Finance and Sustainable Growth 
to the Convener of the Review of SPCB Supported Bodies Committee dated 2 April 2009, 
RSSB/S3/09/6/2 
110 Waterwatch. E-mail to the Review of SPCB Supported Bodies Committee dated 3 April 
2009, RSSB/S3/09/6/3, para 2 
111 Scottish Government. Letter from Cabinet Secretary for Finance and Sustainable Growth 
to the Convener of the Review of SPCB Supported Bodies Committee dated 2 April 2009, 
RSSB/S3/09/6/2, para 14 
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water providers. The Committee while accepting this advice, notes that any 
legislation dealing with complaint handling would need to avoid infringing any 
consumer protection restrictions.  That would necessitate close co-operation 
with the UK Parliament.   

166. The Committee recognises the division of views in relation to 
Waterwatch and accepts that a decision as to whether it should continue as 
an independent entity or be transferred to form part of a new complaints body 
is a finely balanced one.  While accepting that on the face of it savings could 
be made the Committee has not received any evidence relating to the 
consumer benefits arising from Waterwatch’s customer service functions.   

167. The Committee is not in a position to justify altering the provisions 
inserted in 2005 to provide enhanced customer service which it notes were 
added following criticisms made by the stage 1 scrutiny Committee.  
Accordingly the Committee recommends that Waterwatch should not be 
transferred as proposed.112   

Scottish Parliamentary Corporate Body proposals 
 
168. The remaining proposed bodies were all suggested by the SPCB for 
inclusion within a new body responsible for both standards and complaints. 
The proposals were received in evidence from the SPCB on 9 December 
2008 and extensive further written elaboration was also received.113 The 
matter was further explored in oral evidence with the SPCB on 10 March 
2009 during which it supported a suggestion that had emerged in evidence 
for an alternative option to create a separate Standards body (see paragraph 
198 of this report).  The SPCB pointed to the expectation of a tightening of 
public spending and the anticipation of savings from bringing bodies 
together.114 They argued that creating a complaints and standards body 
would be consistent with the wider reform agenda.115 

169. In relation to a proposed new body to look after both standards and 
complaints the SPCB stated—  

“This would place in one body the majority of complaints currently 
handled across public sector organisations and would have the added 
advantage of bringing together those bodies with a ‘standards’ function, 
whether that is in relation to a conduct matter or an appointment 
process.”116 

                                            
112 The Committee was split on this recommendation which was agreed on the Conveners 
casting vote for the status quo.  Jamie Hepburn, Joe Fitzpatrick and Jackson Carlaw voted in 
favour of Waterwatch being transferred as proposed 
113 Scottish Parliamentary Corporate Body. Letter to the Review of SPCB Supported Bodies 
Committee, RSSB/S3/09/1/7  
114 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 188 
115 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 186 
116 Scottish Parliamentary Corporate Body. Letter to the Review of SPCB Supported Bodies 
Committee, RSSB/S3/08/2/2 para 4 
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170. Throughout its evidence the SPCB was clear that the proposal did not 
impact on the continuation of the functions currently delivered by the bodies.  
“We have not recommended the elimination of any functions.”117 

171. The principles behind the SPCB suggestion were explained as 
follows— 

“Two underlying principles drive our proposals: making access as 
simple as possible for users of services, in essence by providing a 
streamlined, one-stop-shop approach; and achieving public services 
that provide the best value for money.” 118 

172. The Committee heard and received evidence both in favour of and 
against the suggestion from each of the bodies covered by the proposals. 
The SPCB, the Scottish Government119 and the SPSO supported the 
proposal.120 All of the affected bodies opposed transfer to the SPSO 
indicating reservations about aspects of or the entirety of the proposal. 

173. The SPCB stated that the commissioners had been created on an ad 
hoc basis and all for good reasons with much of the original rationale holding 
good. It, however, argued that with the benefit of hindsight the functions 
could be organised more effectively.121 

174. The Scottish Government supported the SPCB proposals. The 
background to, operation of and evidence from each body is considered in 
turn. 

Scottish Parliamentary Standards Commissioner  
175. The Scottish Parliamentary Standards Commissioner (“the SPSC”) was 
established in 2002 by the Scottish Parliamentary Standards Commissioner 
Act 2002 to investigate whether a member of the Scottish Parliament has 
breached a relevant provision (in Standing Orders, the Code of Conduct or 
the Members’ Interests Order). The SPSC reports the outcome of the 
investigation to the Scottish Parliament which determines whether to proceed 
and if so what sanction to administer. The SPSC works part time from home 
and is contracted to work for five to ten days per month with an annual 
budget of £90,000. He has no staff. In the five-year period to October 2008 
the SPSC received 131 complaints, of which 120 were admissible, and made 
nine findings that a breach had occurred.122 

                                            
117 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 196 
118 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 187 
119 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 9 
December 2008, Col 23 
120 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 34 
121 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 187 
122 Scottish Parliamentary Standards Commissioner. Taken from information presented at 
“Scrutiny Scotland” Conference on 16th March 2009 
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176. In both his oral123 and written evidence124 the SPSC was fundamentally 
opposed to any change affecting the office.  

177. In particular the SPSC disputed any value for money benefits,125 and 
was concerned about a loss of confidentiality, priority and expertise.126 In his 
written submission, however, he listed some possible advantages: providing 
a one-stop shop for complainers; reducing the isolation of the postholder; and 
increasing the appearance of independence from the SPCB.127 Other 
disadvantages noted by the SPSC were primarily related to future 
interactions with the Standards, Procedures and Public Appointments 
Committee.128 

178. The Standards, Procedures and Public Appointments Committee in its 
written evidence to the inquiry, while critical of any amalgamation of functions 
proposals, highlighted a number of potential benefits for the SPSC. These 
included co-location, working as part of a team, and the freeing up of the 
SPSC’s time to concentrate on key functions.  That committee also 
highlighted as a risk the threat to the independence of the SPSC by 
amalgamating the functions of the SPSC into an enlarged complaints and 
standards body.129  Savings in operational areas such as administrative 
functions, procuring services, accommodation and training were also 
mentioned.  Other benefits included access to a single pool of legal advice 
both in terms of financial savings as well as access to a bank of legal 
knowledge and experience.130  

Standards Commission and Chief Investigating Officer 
179. The Office of the Standards Commission for Scotland (“the Standards 
Commission”) was established in 2003 by the Ethical Standards in Public Life 
etc (Scotland) Act 2000 (“the 2000 Act”).   The Standards Commission 
receives reports from the Chief Investigating Officer (“the CIO”) on 
investigations as to whether a councillor or member of a devolved public 
body has contravened the councillors’ Code of Conduct or the Members’ 
Code of Conduct and determines whether any further investigation is 
required and, if not, determines, following a hearing, whether a breach has 

                                            
123 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 66 
124 Scottish Parliamentary Standards Commissioner. Written evidence to the Review of 
SPCB Supported Bodies Committee, RSSB/S3/09/1/5  
125 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 68 
126 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Cols 71 -72 
127 Scottish Parliamentary Standards Commissioner. Written evidence to the Review of 
SPCB Supported Bodies Committee,RSSB/S3/09/1/5, para 47 
128 Scottish Parliamentary Standards Commissioner. Written evidence to the Review of 
SPCB Supported Bodies Committee, RSSB/S3/09/1/5 para 49 
129 Scottish Parliament Standards, Procedures and Public Appointments Committee. Written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB/CMMTTEE11, Para 
11 
130 Scottish Parliament Standards, Procedures and Public Appointments Committee. Written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB/CMMTTEE11 Paras 
9 &10 
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occurred. Where a breach is found, the Standards Commission determines 
the sanction to be applied. The Standards Commission office actively 
promotes high standards in behaviour and issues guidance on the Codes of 
Conduct. It organises and runs conferences on standards of behaviour as 
well as providing ad hoc guidance on request. The Standards Commission 
has a staff of three with a budget in 2007-08 of £243,000. Since 2003 the 
Standards Commission has convened hearings into 21 cases.131 

180. The CIO is appointed by Ministers under the 2000 Act and investigates 
and reports to the Standards Commission on cases in which a councillor or 
member of a devolved public body is alleged to have contravened the 
councillors’ Code of Conduct or the Members’ Code of conduct. The CIO 
works part time three days per week and has a staff of six investigation 
officers all of whom also work part time and four full time administrative staff. 
The CIO had a budget in 2007-08 of £321,000. In the five-year year period to 
31 March 2008, 1,114 complaints were received resulting in findings of 34 
breaches, 830 no breaches and 186 either withdrawn or found to be outwith 
the relevant code or jurisdiction. 76% of complaints were dealt with within 
three months, 98% within six months and all within nine months.132 

181. The evidence from the Standards Commission highlighted its role as an 
adjudicatory body, setting out the distinction between that and the 
investigatory role of the CIO and of the other bodies covered by the proposal. 
The Standards Commission emphasised the critical need for impartiality and 
independence of the adjudicators from the investigators. It acknowledged the 
potential for savings while suggesting that there was no evidence of 
confusion about who to complain to among the public who might wish to 
make complaints.133   

182. The CIO supported the comments by the Standards Commission 
although highlighting the close administrative working relationship that 
currently exists between them with the commission providing payroll, 
accounting and accommodation services.134  The CIO also outlined possible 
human rights concerns from combining investigation and adjudication 
functions.135 

The Office of the Commissioner for Public Appointments in Scotland  
183. The Office of the Commissioner for Public Appointments in Scotland 
(OCPAS) was established in 2004 by the Public Appointments and Public 
Bodies etc. (Scotland) Act 2003 to regulate the process by which people are 
appointed to the boards of many of Scotland’s public bodies. OCPAS works 
part time for three days per week with a staff of three supporting her and 13 
assessors and had an annual budget of £419,000 in 2008-09. In 2007-08 
                                            
131 The Standards Commission for Scotland. Annual Report and Accounts 2007/08 
132 The Standards Commission for Scotland. Annual Report and Accounts 2007/08 
133 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 175 
134 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 173 
135 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 181 
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OCPAS considered the making of 180 appointments and three formal 
complaints. 

184. OCPAS saw advantages from a sharing of staff and other resources 
while expressing concerns that “administrative streamlining does not come at 
the expense of operational effectiveness and public benefit.”136  In oral 
evidence a concern was expressed around the dilution of public perception if 
there was no identifiable figurehead associated with the office.137   

Separate Standards Body and separate Complaints Body 
185. The CIO and the Standards Commission for Scotland both suggested 
an alternative approach which saw the posts of the CIO and the SPSC being 
combined, arguing a similarity in the core function of investigating complaints 
about the conduct of elected members between the two, and highlighting how 
that role differed from the role of bodies considering complaints of 
maladministration.138  They suggested that there were benefits to the public 
and the SPSC in having a one-stop shop for such complaints serviced by a 
full time office with specialist investigatory officers. 

186. Under this proposal the reporting mechanisms to the adjudicating 
bodies would be unchanged, as would the status of the Standards 
Commission. 

187. The SPCB in its later evidence suggested a similar approach as an 
alternative to its favoured model to also include OCPAS, given its role in 
maintaining the standards of public appointments. 139 

188. The Committee initially considered whether there was any merit in 
bringing together the posts of the SPSC and the CIO. The Committee noted 
that the underlying task of each was very similar. To investigate admissible 
complaints that either members of the Scottish Parliament or 
councillors/members of devolved bodies have breached their respective 
Codes of Conduct or other rules on behaviour and standards that apply.  
Both posts are part time and taken together could be carried out by a single 
individual. 

189. The CIO expressed enthusiastic support for a merging of the posts.  
“Such an amalgamation would bring about an improvement in the general 
service for members of the public and an overall improvement in the 
investigation service.”140 

                                            
136 The Office of the Commissioner for Public Appointments in Scotland. Written evidence to 
the Review of SPCB Supported Bodies Committee, RSSB(A), para 17 
137 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 162 
138 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 175-176 
139 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 189 & 205 
140 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 176 
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190. The Committee considered the arguments put forward by the SPSC in 
favour of retaining the current position. The Committee noted the value for 
money argument advanced and noted in particular that over five years at a 
cost of £450,000 (based on the current budget) the SPSC had found nine 
breaches. The Committee also noted the arguments advanced for working 
alone from home, equally noting the inevitable inefficiencies that must occur 
in that arrangement with the SPSC having to undertake all aspects of the 
role, many of which could be undertaken by staff more efficiently. The 
Committee, in direct contrast to the position put forward by the SPSC, 
considered that an increase in the number of standards cases considered 
would lead to an increase in expertise. 

191. The Committee had some sympathy with the confidentiality arguments 
as well as those relating to prioritisation.  These were however more than 
offset when the Committee considered a merging of duties with the CIO who 
has similar confidentiality issues and is supported by staff encompassing 
professional skills in various disciplines to assist with investigations.  This 
alone has the prospect of increasing the service available while also reducing 
dependence on external advice. 

192. The Committee agreed that reporting and interacting with the 
Standards, Procedures and Public Appointments Committee was a critical 
aspect of the post but equally could see no reason why a similarly qualified 
postholder could not undertake that task.  As the proposal to amalgamate 
involves no change in functions or reporting arrangements or other 
interaction with the Standards, Procedures and Public Appointments 
Committee, the increased available resources should improve the standard 
and service to the public and MSPs. 

193. Given the workload of the SPSC, the Committee saw no issue around 
prioritisation that would not in any event arise should there be a sudden influx 
of work.  Indeed if such a circumstance arose a joining of functions provides 
greater resources and flexibility with which to handle an increase. 

194. The Committee recommends that the posts of Scottish 
Parliamentary Standards Commissioner and the Chief Investigating 
Officer be combined in a single post under the governance of the 
Scottish Parliamentary Corporate Body. 

195. The Committee then considered whether the post should be as part of 
an enhanced Complaints and Standards Body or whether a separate 
Standards Body should be created. 

196. The Committee considered the evidence from the CIO in relation to the 
nature of the standards role and how that differed from the investigation of 
complaints.141  That evidence stressed the legal consequences of a finding 
that a standards breach had occurred and the danger of a blurring of 
responsibilities in an organisation investigating both complaints and 

                                            
141 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols173-174 
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standards. The evidence stressed the need for an independent review and 
the potential consequences arising from a finding against an elected 
member. 

197. The Standards Commission’s evidence supported the CIO noting 
further that standards investigations were about the behaviour of individuals 
whereas complaints where directed at organisational maladministration.142 

198. In its evidence on 10 March the SPCB invited the Committee to 
consider having a single Standards Commission.  It argued this would not 
alter existing reporting arrangements to the Standards, Procedures and 
Public Appointments Committee or the Standards Commission, while 
producing benefits through simplification for the public who would have 
access to a single office set up.143  

199. The SPSO in its evidence indicated that the SPSO taking on the roles 
could work but that it did not seek these additional functions.144 The SPSO 
indicated that “simplicity is not a criterion in itself. The position must be 
balanced and trade-offs are inevitable.”145  The SPSO also noted that it was 
crucial that the public felt that the service is easy to access allowing them to 
speak to someone who has the expertise to deal with their problem.146 

200. The Committee was persuaded by the evidence from the CIO covering 
the differences between standards and complaints and of the dangers that 
could arise should the roles be combined. The Committee further noted the 
warnings implicit in the SPSO evidence and also that they did not seek these 
functions, although they would accept them if transferred. The Committee 
also noted that the investigation of complaints was removed “for good 
reason”147 from the Commissioner for Local Administration in Scotland at the 
time the SPSO was created. 

201. Given the importance of independence, the consequences for elected 
members that arise from a finding of breach against them and the need to 
ensure that justice must be seen to be done through the investigation 
process, the Committee recommends that a separate Standards Body be 
created. 

Standards Commission for Scotland 
 

                                            
142 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 175 
143 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Cols 189 - 190 
144 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Cols 45-46 
145 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 46 
146 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 47 
147 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Col 44 
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202. The policy objective behind the establishment of the Standards 
Commission stated that “the Executive consider that the creation of a single 
independent body is necessary to provide the public, the bodies governed by 
the bill, and their members with confidence that every allegation will be 
subject to a consistent process and will be dealt with thoroughly and fairly. A 
national body will also develop expertise in dealing with alleged breaches.”148 

203. In evidence the Standards Commission and the CIO argued strongly for 
the retention of adjudication in an independent stand-alone body: “the 
independence of the chief investigating officer from the commission in 
relation to his investigatory role is of critical importance.”149 Arguing further 
that the Standards Commission was “the only body in the SPCB’s proposal 
that has a real adjudicatory role,”150 that “as far as the disposal of cases 
where there is an alleged breach is concerned, there must continue to be a 
separation in how cases are dealt with” and that “the adjudicatory role must 
be kept separate, as it is at present.”151 

204. Referring to the original legislation the CIO stated “that is why the 
Ethical Standards in Public Life etc (Scotland) Act 2000 was structured to 
separate investigation and adjudication and to leave the adjudication system 
with the Standards Commission as a stand-alone body that has a judicial 
function that is subject to appeal to the sheriff principal and thereafter to the 
Court of Session. There was a deliberate intention to give the Standards 
Commission a specific and focused role in deciding standards issues.”152 

205. The SPCB although suggesting that the Standards Commission be 
included within a Complaints and Standards body provided no evidence or 
comment in support. 

206. The Committee accepts the important public perception that 
investigation and adjudication should not be carried out within the same 
body.  The Committee has received no evidence to suggest that the thinking 
behind the original legislation that “the creation of a single independent body 
is necessary to provide the public, the bodies governed by the bill, and their 
members with confidence that every allegation will be subject to a consistent 
process and will be dealt with thoroughly and fairly” has in any way altered in 
the intervening period.  Accordingly the Committee recommends that the 
Standards Commission for Scotland should remain a stand alone 
adjudication body.   

207. The Committee, however, notes the close working relationship that the 
Standards Commission has with the CIO including many shared services and 

                                            
148 Policy Memorandum Ethical Standards in Public Life etc. (Scotland) Bill para 28 
149 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 175 
150 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 176 
151 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 177 
152 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 10 
March 2009, Col 180 

60



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 55

the Committee considers there is no reason why that relationship cannot 
continue with the new Standards Body.   

208. The Committee is of the view that the role of supporting the new 
Standards Body and the Standards Commission should be undertaken by the 
same body.  Accordingly the Committee recommends that the Scottish 
Parliamentary Corporate Body should become the sponsoring body for 
the Standards Commission for Scotland.  Other recommendations in 
this report also apply to the Standards Commission for Scotland. 

The Commissioner for Public Appointments in Scotland 
 
209. The Committee noted OCPAS support for a sharing of staff and other 
resources as well as the concerns expressed around a dilution of public 
perception should there be no identifiable figurehead.  The chief concern 
expressed was for “the maintenance of individual specialisms.”153    

210. The Committee considered there were similarities between the work of 
OCPAS and that of the CIO and the SPSC. While the latter two investigate 
standards complaints, OCPAS is primarily responsible for overseeing 
compliance with appointment standards but also has a role in considering 
complaints into appointment procedures. 

211. The Committee saw benefits to the public in bringing all these bodies 
together.  While no evidence was received of existing confusion the creation 
of a one-stop shop for standards matters will make it generally easier for the 
public to identify to whom to address complaints or inquiries. 

212. While the Committee does not wholly accept the stated concerns 
around visibility and loss of a figurehead, the Committee proposals to create 
a new body as a commission should address this. 

213. The Committee recommends that the Office of the Commissioner 
for Public Appointments in Scotland join with the Chief Investigating 
Officer and the Scottish Parliamentary Standards Commissioner in a 
new Standards Body.   

214. At paragraphs 374-375 of its report the Committee proposes a 
structural model for the new Standards Body. 

Separate body supplying shared services to all 
215. OCPAS suggested an alternative approach to the Standards and 
Complaints Body being the creation of a single corporate body to provide and 
perform shared services on behalf of all individual office-holders. These 
services covered IT, payroll and finance as well as necessary external 

                                            
153 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 158 
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support e.g. legal services. Under this model the office-holders would 
otherwise continue to be independent, performing their current functions.154 

216. The Standards, Procedures and Public Appointments Committee in its 
written evidence to the inquiry suggested a similar approach.  It suggested 
the creation of a Chair of office-holders with decision-taking responsibility in 
relation to resource allocation and staff management.155 

217. Similar suggestions were made by the SPSO and the Commissioner for 
Children and Young People in Scotland. 

218. The Committee saw merit in the idea which the Committee reflects in 
other recommendations.   The powers given to the SPCB in relation to the 
terms and conditions of office-holders together will over time enable the 
SPCB to require central sharing of services. 

  

                                            
154 Review of SPCB Supported Bodies Committee. Official Report, 24 February 2009, Cols 
156-158 and Office of the Commissioner for Public Appointments in Scotland, written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB(A) 
155 Scottish Parliament Standards, Procedures and Public Appointments Committee. Written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB/CMMTTEE11, para 
17 
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THE STRUCTURE OF THE SCOTTISH HUMAN RIGHTS COMMISSION 
AND THE COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE IN 

SCOTLAND 

219. This part of the report looks at the establishment and operation of the 
Commissioner for Children and Young People in Scotland (“SCCYP”) and the 
Scottish Human Rights Commission (“the SHRC”), before considering 
options in relation to the future structure of these offices.  

Paris Principles 
220. The “Paris Principles” relate to the status and functioning of national 
institutions for the protection and promotion of human rights.  They were 
drafted in 1991 by members of a workshop established by the UN 
Commission on Human Rights. They were endorsed by that commission in 
1992 and by the UN General Assembly in 1993. There are a number of 
principles that can apply: A. Competence and responsibilities; B. 
Composition and guarantees of independence and pluralism; C. Methods of 
operation; and D. Additional principles concerning the status of commissions 
with quasi-jurisdictional competence. 156 

221. The Committee’s inquiry specifically relates to principle B2— 

“The national institution shall have an infrastructure which is suited to 
the smooth conduct of its activities, in particular adequate funding. The 
purpose of this funding should be to enable it to have its own staff and 
premises, in order to be independent of the government and not be 
subject to financial control which might affect this independence.”157 

222. By December 2008, there were 64 National Human Rights Institutions 
accredited with ‘A’ Status by the International Coordinating Committee, i.e. in 
compliance with the Paris Principles.158 159 

223. With regard to the proposal for a rights body and the Paris Principles, 
the Chair of the SHRC advised the Committee— 

“my principal recommendation is that you ensure that the outcome of 
your review—whether that is a new rights body or the continued 
existence of Scotland's Commissioner for Children and Young People 
and the Scottish Human Rights Commission—enables Scotland to 
continue to meet the Paris principles. That is the best way practically 
and effectively to promote and protect human rights, including the 
human rights of children, within Scotland.”160 

                                            
156 Fact Sheet No.19, National Institutions for the Promotion and Protection of Human 
Rights. http://www.unhchr.ch/html/menu6/2/fs19.htm 
157 Fact Sheet No.19, National Institutions for the Promotion and Protection of Human 
Rights. http://www.unhchr.ch/html/menu6/2/fs19.htm 
158 United Nations Human Rights, National Human Rights Institutions. 
http://www.ohchr.org/EN/Countries/NHRI/Pages/NHRIMain.aspx 
159 Scotland’s Commissioner for Children and Young People has A status accreditation and 
Scottish Commission for Human Rights has applied for accreditation 
160 Scottish Parliament Review of SPCB Supported Bodies Committee.  Official Report, 24 
February 2009, Col 144 
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224. Although the Paris Principles are advisory only, the need to remain 
compliant with the Paris Principles was recognised by in the Committee 
throughout its inquiry. 

Background to the Scottish Human Rights Commission 

225. The Scottish Executive Bill establishing the SHRC was introduced in 
2006 as the Scottish Commissioner for Human Rights Bill which proposed a 
stand-alone office-holder.  

226. The Justice 1 Committee’s Stage 1 report noted prior to the introduction 
of the bill that there was considerable debate about the most appropriate 
structure for a human rights commission in Scotland. The Executive also 
acknowledged the alternative approaches which had been considered, 
including having a commission with a wide representation reflecting many 
different aspects of civil society.  This is the model recommended in the Paris 
Principles for National Human Rights Institutions.161 The Justice 1 Committee 
was concerned that to entrust the task of promoting awareness, 
understanding and respect for human rights to one person, even with 
deputies, is potentially fraught with difficulties.  Even the most eminently 
qualified candidate with a legal or human rights background cannot possibly 
claim to fully understand and, therefore, represent the interests of all groups 
in Scottish society.162   

227. Having considered the evidence the Justice 1 Committee was not 
convinced that the Executive had put forward a compelling case for a single 
commissioner and the Executive was asked to reconsider the structure of the 
body.163 The bill was later amended to create a body corporate to be known 
and renamed the Scottish Commission for Human Rights Bill.   

228. In evidence the Chair of the SHRC referred to the debate concerning 
whether to establish a commissioner or a commission. The Parliament “went 
for a human rights commission, which I think was the right decision. The 
approach reflected the Paris Principles recommendation that a country's 
body should reflect its diversity.”164 The “Parliament was careful to establish 
the Scottish Human Rights Commission in accordance with those principles, 
which enables us to apply with confidence later this year for category ‘A’ 
status as an internationally recognised national human rights institution that 
represents Scotland.”165 

                                            
161 Scottish Commissioner for Human Rights Bill, Policy Memorandum, para 95 
162Scottish Parliament Justice 1 Committee. 1st Report, 2006 (Session 2). Scottish 
Commissioner for Human Rights, (SPP 508), para 147 
163 Scottish Parliament Justice 1 Committee. 1st Report, 2006 (Session 2). Scottish 
Commissioner for Human Rights, (SPP 508), para 148-149 
164 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 24 
February 2009, Col 146 
165 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report,  24 
February 2009, Cols 143-144 
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229. The SHRC has its own staff and premises subject to approval by the 
SPCB. The SHRC is independent of government. The financial review 
functions of the SPCB do not undermine independence as the SPCB has no 
powers to prevent functional activities being undertaken by the SHRC.166 

Scottish Human Rights Commission – Functions 
 
230. The Scottish Commission for Human Rights Act 2006167 established the 
SHRC which has a general duty to promote awareness, understanding and 
respect for human rights and, in particular, to promote best practice in 
relation to human rights. Human rights are defined widely and include not just 
those rights referred to in the Human Rights Act 1998, but also other human 
rights contained in any international convention, treaty or other international 
instrument ratified by the UK. 

231. In relation to some conventions such as the United Nations Convention 
on the Rights of Persons with Disabilities, and the United Nations Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment or 
Punishment, the SHRC will have a specific role in relation to monitoring 
implementation. 

232. In order to fulfil the duties the SHRC has a number of powers. These 
include the power to publish advice, guidance, information and ideas, 
conduct research and provide education and training. The SHRC may also 
review and recommend changes to law, policy and practice. 

233. The SHRC has the power to conduct inquiries and to intervene in civil 
proceedings before a court in certain circumstances. 

234. The SHRC has one office-holder (the Chair) who is full time, plus three 
part-time members and a staff of eight full time equivalents. Its budget for 
2009-10 is £1m.  

Background to the Commissioner for Children and Young People in 
Scotland 
 
235. The bill for a Children’s Commissioner resulted from an investigation 
and report published by the Education, Culture and Sport Committee on 14 
February 2002.168 This was followed by a further report published on 3 July 
2002 for a committee bill.169 This proposal for a committee bill was debated 
and approved by the Parliament on 25 September 2002. 

                                            
166 Scottish Parliamentary Corporate Body. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, January 2009, para 75 
167 The Scottish Commission for Human Rights Act 2006. 
http://www.opsi.gov.uk/legislation/scotland/acts2006/asp_20060016_en_1 
168 Scottish Parliament Education, Culture and Sport Committee. 2nd Report 2002 (Session 
1) Inquiry into the Need for a Children’s Commissioner in Scotland, (SPP 508) 
169 Education, Culture and Sport Committee. 11th Report 2002 (Session 1) on Proposed 
Commissioner for Children and Young People Bill, (SPP 617) 
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236. The Commissioner for Children and Young People (Scotland) Act 2003, 
providing for the establishment and functions of SCCYP, received Royal 
Assent on 1 May 2003.170   

237. SCCYP confirmed that SCCYP’s office is recognised in the international 
arena as a National Human Rights Institution (NHRI). “Children’s rights” are 
the human rights of the child, supplemented by certain safeguards and 
additional rights that reflect their age and stage of development and their 
vulnerability to abuse, neglect and exploitation.171 

Commissioner for Children and Young People in Scotland – Functions 
 
238. SCCYP has a general function to promote and safeguard the rights of 
children and young people up to age 18, or 21 if they have ever been “in 
care” or “looked after” by a local authority. Specifically, SCCYP’s duties are 
to (relevant provision(s) of the 2003 Act shown in brackets)— 

• Raise awareness and promote understanding of the rights of children 
and young people across Scotland, including among children and 
young people themselves (s.4(1), s.4(2)(a)); 

• Keep under review the law, policy and practice relating to the rights 
of children and young people with a view to assessing the adequacy 
and effectiveness of such law, policy and practice (s.4(2)(b)); 

• Promote best practice in relation to children and young people’s 
rights by service providers (s.4(c)); 

• Promote, commission, undertake and publish research on matters 
relating to the rights of children and young people (s.4(d)); 

• Ensure that the commissioner and her office are accessible and 
responsive to children and young people (s.6(1), s.6(2)(a)); 

• Consult children and young people and organisations working for 
and with children and young people on its work priorities (s.6(2)(b) and 
(c)); 

• Have particular regard to marginalised groups of children and 
young people who do not have other adequate means to make their 
views known (s.6(3)); and 

• Exercise these functions in a manner that encourages equal 
opportunities (s.5(4)).172 

 
239. SCCYP works full time with a staff of 14. In 2007-08 SCCYP’s annual 
expenditure was £1,321,000.173  

                                            
170  Commissioner for Children and Young People (Scotland) Act 2003 asp 17   
http://www.opsi.gov.uk/legislation/scotland/acts2003/asp_20030017_en_1 
171 Scotland’s Commissioner for Children and Young People. Written evidence to the Review 
of SPCB Supported Bodies Committee, RSSB (H), page 15 
172 Scotland’s Commissioner for Children and Young People. Written Evidence to the Review 
of SPCB Supported Bodies Committee, RSSB/S3/09/3/5, page 1 
173 Scotland’s Commissioner for Children and Young People. Annual Report 2007/08, 
Section 9, Accounts, page 17 
http://www.sccyp.org.uk/webpages/pr_single.php?article=Annual%20Report%202007-
2008%20&id=140 
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Work to date 
240. SCCYP provided written evidence detailing its work to date. 174 

The Finance Committee Report 
 
241. The Finance Committee’s inquiry into governance and accountability in 
2006 (see paragraphs 11 and 38) examined the growth in the number of 
independent, regulatory and investigatory bodies and associated growth in 
funds allocated since devolution.  The inquiry considered whether there were 
any potential overlaps in remits and responsibilities of independent, 
regulatory and investigatory bodies and any financial implications of such 
overlaps. 

242. The report noted the potential for any number of interest groups to 
argue the necessity of a commissioner to protect their rights and highlighted 
the costs associated with providing resources to such additional office-
holders. The Finance Committee suggested appropriate tests for the creation 
of future bodies/office-holders.  Firstly, any future bodies should not duplicate 
a role already being carried out, and secondly, for bodies to be designated as 
Parliamentary commissioners, certain criteria (guiding principles) should be 
met— 

• Clarity of Remit: a clear understanding of the office holder's specific 
remit; 

• Distinction between functions: a clear distinction between different 
functions, roles and responsibilities including audit, inspection, 
regulation, complaint handling, advocacy; 

• Complementarity: a dovetailing of jurisdictions creating a coherent 
system with appropriate linkages with no gaps, overlaps or duplication; 

• Simplicity and Accessibility: simplicity and access for the public to 
maximise the “single gateway/one-stop shop” approach; 

• Shared Services: shared services and organisational efficiencies built 
in from the outset; and 

• Accountability:  the establishment of clear, simple, robust and 
transparent lines of accountability appropriate to the nature of the 
office.175 

 
243. With regard to any new proposals for office-holders, the Finance 
Committee recommended— 

                                            
174 Scotland’s Commissioner for Children and Young People. Written evidence to the Review 
of SPCB Supported Bodies Committee, RSSB/S3/09/3/5, Table of Examples 
175 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 129 
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“that policy papers accompanying new proposals for office-holders 
should provide strong evidence that the proposer has explored all 
possible opportunities to have an existing body carry out the additional 
function, or make use of existing resources wherever possible to 
support any new office-holder and have very good reasons for not 
adopting an approach which would avoid the creation of a new body. 
The Committee also recommends that members of Parliament should 
follow the principles outlined above in considering whether to approve 
such proposals, including the Scottish Commissioner for Human Rights 
Bill.”176 

244. In considering the existing commissioners and the SPSO, the Finance 
Committee highlighted that the SCCYP is the only commissioner which is 
representative of one specific group in society as opposed to representing all. 
They concluded that SCCYP is in an anomalous position when compared 
with other commissioners; the role would not (if it were created now) satisfy 
the criteria that the Committee set out and that Committee therefore believed 
consideration should be given to whether SCCYP should be accountable to 
the Executive rather than the Parliament.177 

245. The report was debated and unanimously approved by the Parliament 
on 20 December 2006.  

Other Countries Approach to Rights Bodies 
 
National commissions for human rights 
246. In many countries, commissions have been established to ensure that 
laws and regulations concerning the protection of human rights are effectively 
applied. Most commissions function independently from government, 
although they may be required to report to the legislature on a regular basis. 
Commissions generally comprise a variety of members from diverse 
backgrounds each with a particular interest, expertise or experience in the 
field of human rights. 

Specialised national rights institutions 
247. These specialised national institutions function to protect the rights of a 
particular vulnerable group such as children or women and to promote social 
policy developed for the protection of that particular group. These institutions 
perform functions similar to those of human rights commissions. 

Finance Committee Report 
 
248. The Finance Committee looked at other jurisdictions and their approach 
to the creation of additional bodies and office-holders. In particular its report 
drew attention to— 

                                            
176 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 135 
177 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 174 
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• the Australian Human Rights and Equal Opportunities Commission 
which pulled together five roles within one organisation and is 
responsible for administering laws concerning age discrimination, 
disability discrimination, racial discrimination, sex discrimination and 
human rights/equal opportunity;  

• the Australian Capital Territory (Canberra) Human Rights Office which 
was being merged with the Community and Health Services 
Complaints Commission to create the new positions of President and 
Commissioners for Children and Young People, and Disability and 
Community Services; and  

• New Zealand’s decision to restrict the number of commissioners to 
avoid the problem of overlapping remits.178 

 
249. SCCYP advised the Committee “that the single commissioner or 
ombudsman is by far the most common model. I know of two countries—
Greece and Catalonia—that locate the children's ombudsman as a depute 
within a more general body.”179 

The Scottish Parliamentary Corporate Body’s proposal for a Rights 
Body  
 
250. The SPCB in presenting its evidence advised “there have been two 
main drivers to the public services reform agenda: in respect of the office-
holders, funded by the SPCB, the work in the previous parliamentary session 
by the then Finance Committee with a report of its inquiry into accountability 
and governance arrangements and, since then, the Crerar Review on 
regulation, audit, inspection and complaints handling.”180 As such the SPCB 
“believes that this is an opportune time to consider changes to the landscape 
of commissioners and ombudsman which should provide value for money 
opportunities from the sharing of services and, of greater importance, making 
it easier for the general public to identify with one body covering associated 
functions”.181 

251. The SPCB’s submission suggested that the functions of SCCYP could 
be merged with the functions of the SHRC into a Rights Body, given the 
functions undertaken by both of these bodies are primarily advocacy.182 

252. In oral evidence the SPCB insisted its proposal would ensure that there 
would be no loss of functions— 

                                            
178 Scottish Parliament Finance Committee. 7th Report, 2006 (Session 2). Inquiry into 
Accountability and Governance (SPP 631), para 127 
179 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 103 
180 Scottish Parliamentary Corporate Body. Written evidence to Review of SPCB Supported 
Bodies Committee, RSSB/S3/08/2/2, 9 December 2008, covering letter 
181 Scottish Parliamentary Corporate Body. Written evidence to Review of SPCB Supported 
Bodies Committee,RSSB/S3/08/2/2, 9 December 2008, para 1 
182 Scottish Parliamentary Corporate Body. Written evidence to Review of SPCB Supported 
Bodies Committee,RSSB/S3/08/2/2, 9 December 2008, paras 7 & 8 
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“Some people were passionate about creating that position [SCCYP], 
and they might worry greatly that merging it with another body might 
dilute its functions. One of the challenges for us would be to offer 
reassurance that we are not trying to alter the functions of the 
children's commissioner but simply trying to streamline its 
administration.”183 

Position of Scottish Government 
 
253. The Committee sought the views of the Scottish Government on the 
amalgamation to form a new rights body. The Cabinet Secretary for Finance 
and Sustainable Growth indicated that nobody wants any diminution of the 
ability of groups and individuals in our society to benefit from the work of 
relevant commissioners or appointees, but there is scope for us to generate 
efficiencies in the way that that work is done.184 

Timing of the review 
 
254. The Scottish Youth Parliament and YouthLink Scotland185 and 
Children 1st 186 were concerned about the timing of the review. This was 
because SCCYP was a relatively new organisation just emerging into its 
allotted role and the SPCB’s suggestion to merge with the SHRC which had 
only been operational for two months, was near sighted.  

Arguments against a single rights body 
 
Less benefit to children 
255. Scottish Alliance for Children’s Rights (SACR)187 believed the case for 
structural change has not been made and was concerned that changes to 
SCCYP would diminish the Commissioner’s central role in promoting the 
children’s rights agenda in Scotland. In oral evidence the SCCYP said that 
some of the ways in which SCCYP engages with children and young people 
are effective because they are fun. This must be a central function in a rights 
body. There is a fear that could be lost in a broader organisation.188 SCCYP 
stated that there was still a long way to go before the rights of children and 
young people were mainstreamed in Scottish society and its law, policy and 
practice.189 

                                            
183 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report,  9 
December 2008, Cols 11 & 12 
184 Scottish Parliament Review of SPCB Supported Bodies Committee.  Official Report, 24 
March 2009, Col 229 
185 The Scottish Youth Parliament and YouthLink Scotland. Written evidence to Review of 
SPCB Supported Bodies Committee, RSSB (16) 
186 Children 1st. Written evidence to Review of SPCB Supported Bodies Committee, RSSB 
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187 Scottish Alliance for Children’s Rights. Written evidence to Review of SPCB Supported 
Bodies Committee, RSSB (20) 
188 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report,  3 
February 2009, Col 104 
189 Scotland’s Commissioner for Children and Young People. Written evidence to Review of 
SPCB Supported Bodies Committee, RSSB (H), section 9 

70



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 65

International, UK comparison – loss of standing 
256. With regard to the structural options, SACR and Aberlour190 explained 
in their written evidence that other UK children’s commissioners co-exist with 
national human rights bodies without suggestion of merger and compelling 
evidence would be needed before any such merger took place in Scotland. 
SACR took comfort from the SPCB’s oral evidence191 that the SPCB are not 
trying to alter the functions of SCCYP but are focused on streamlining 
administration. The model of a new rights body, however, appears to go 
beyond merely merging administrative functions. SACR and Save the 
Children192 suggest that the views of children and young people should be 
sought prior to any proposals being agreed. 

257. SCCYP told the Committee that her office links well with international 
children's commissioners and the other children's commissioners in the 
United Kingdom, all of whom have separate offices. Scotland has just been 
commended by the United Nations for setting up the office.  The Association 
of Directors of Social Work oppose the proposal to merge SCCYP with the 
SHRC stating, “Getting rid of the Children’s Commissioner also sends out a 
very negative message that at a time when children’s ill treatment is all over 
the news and when over 30 countries in the world now have a Children’s 
Commissioner that Scotland is considering getting rid of theirs.”193 

Less accessible to children 
258. The Scottish Youth Parliament and YouthLink Scotland and Children 1st 

believed a new rights body would not be “youth friendly” and would therefore 
not improve access. In addition, there is potential for conflict between the 
rights of adults and the rights of children and young people. Quarriers194 also 
believed that there is potential for conflict of rights.  

No value for money gain 
259. The Scottish Youth Parliament and Youthlink Scotland, Quarriers, 
Aberlour and Children in Scotland195 supported any proposals for back office 
activities to be shared as well as the sharing of office space.  SACR also 
supported the efficient use of resources through shared services and 
believes that further evidence is needed before a view can be reached on 
whether it is best to achieve efficiency savings through structural changes. 
SCCYP believes that the case for a merger has still to be made, as the 
figures or other evidence has not indicated any added value in such a move. 

                                            
190 Scottish Alliance for Children’s Rights. Aberlour Child Care Trust. Written evidence to 
Review of SPCB Supported Bodies Committee, RSSB (20) and RSSB (29) 
191 SPCB, RSSB Committee, Oral Evidence, 9 December 2008 
192 Save the Children. Written evidence to Review of SPCB Supported Bodies Committee, 
RSSB (26) 
193 Association of Directors of Social Work. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB33  
194 Quarriers. Written evidence to Review of SPCB Supported Bodies Committee, RSSB (24) 
195 Children in Scotland, Written evidence to Review of SPCB Supported Bodies Committee, 
RSSB (35) 
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On the other hand, there is value in having an independent body as the list of 
achievements demonstrates.196 

Potential for lack of resources 
260. Another area of concern for SCCYP was the sharing of resources— 

“There is a lot of work to be done on human rights and, given the calls 
from the different constituencies, the demands on the Scottish 
Commission for Human Rights will be absolutely huge.”197  

 
No precedent 
261. When asked about whether there was a comparative body similar to 
what the SPCB suggested, SCCYP advised — 

“If you are looking for evidence to compare the two options, I am not 
aware of an arrangement such as what is proposed that could provide 
comparative evidence. The evidence would have to allow comparison 
of a separate commissioner with a wider body that had a 
commissioner part—I know many commissioners, most of whom are 
separate bodies, but I am not aware of a pure commissioner role that 
is part of a wider body. 
 
Some of the other children's commissioners in the UK have a mixed 
function. Like us, the commissioner in England does not deal with 
complaints, while the commissioners in Wales and Northern Ireland 
have a mixed function of the commissioner role and the ombudsman 
role of dealing with complaints. I am not sure whether I could find the 
comparator that you are asking for. I think that the proposal goes into 
unknown territory.”198 
 

Arguments for a single rights body 
 
Commonality of functions 
262. Both SCCYP and the SHRC have a general duty under legislation to 
promote awareness and understanding of rights, review the law and policies 
and practices and promote best practice.  

263. It was suggested by the SPCB in its written evidence that because of 
the similarity in functions “we consider that the rights of a child (and indeed 
older people for example) are closely linked to human rights.”199 Both bodies 

                                            
196 Scotland’s Commissioner for Children and Young People. Written evidence to the Review 
of SPCB Supported Bodies Committee, RSSB/S3/09/3/5 
197 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 112 
198 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 110-111 
199 Scottish Parliamentary Corporate Body. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, para 27 
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have power to review relevant legislation and to undertake research and 
outreach work.200 

264. In oral evidence, SCCYP agreed that there were areas of shared 
interest— 

“There are obviously areas of common interest. The legislation for my 
post states that the commissioner's remit is "to promote and safeguard 
the rights of children and young people” with a specific focus on the 
United Nations Convention on the Rights of the Child. The remit of the 
Scottish Commission for Human Rights is to promote human rights—
strangely enough, the legislation does not say "to safeguard"—with a 
specific focus on the European Convention on human rights.”201 

265. The SHRC in written evidence relating to its remit explained that 
“Human rights is defined widely and includes not just those rights referred to 
in the Human Rights Act 1998, but also other human rights contained in any 
international convention, treaty or other international instrument ratified by 
the UK.”202  They could therefore consider children’s rights. 

Retention of functions 
266. It is apparent, from SCCYP’s evidence and the written evidence from 
children’s organisations that one of the main concerns about the proposal for 
a single rights body is that it could potentially dilute the functions of SCCYP. 

267. The SPCB by contrast, considered it would also arguably add more 
“weight” to views and recommendations expressed by the body on behalf of 
children and others in society.203   

268. The Chair of the SHRC considered that there are advantages to a 
merged body in dealing with the grey areas.  He cited the example of being 
co-located with the UK Equality and Human Rights Commission, thus 
allowing the grey areas of reserved/devolved areas to be resolved without 
duplication.  This benefit could be translated to other policy areas such as the 
transition of a child to adult.204 

269. SCCYP offered a view as to how to ensure functions relating to children 
were not lost in a new rights body— 

“The children's representative would have to have a statutory role with 
the ability to determine their priorities and a safeguarded budget to 
ensure that money did not drift towards more powerful interests that had 

                                            
200 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, para 33 
201 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Col 104 
202 Scottish Commission for Human Rights. Written evidence to the Review of SPCB 
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203 Scottish Parliamentary Corporate Bodies Committee. Written evidence to Review of 
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a vote in the system, were listened to and were not demonised by the 
media.”205   

270. In relation to concerns expressed about whether childrens’ rights might 
somehow be lost in a broader human rights commission the Chair of the 
SHRC suggested— 

“the Parliament could address those concerns by ensuring the 
accountability of such a rights body. For example, accountability 
arrangements can, in different ways, be written into the legislation that 
establishes bodies and their mandates. Of course, the body would be 
accountable through its strategic plan, which would show how it was 
addressing all sections of society, not least children. It would also be 
accountable to the many experienced and expert children's non-
governmental organisations in the sector, which would certainly—and 
quite rightly—subject it to great scrutiny.”206 

Benefits to users 
271. The Chair of the SHRC explained the benefit of a rights body for users 
across society— 

“I think that the human rights of children would be integrated 
throughout almost all the new body's work. For example, one of our 
commission's responsibilities is to monitor the implementation of the 
UN Convention on the Rights of Persons with Disabilities. Clearly, that 
includes children. Issues around the care sector and the Human 
Rights Act 1998 clearly include children. A lot of issues are 
intergenerational, such as the use of public and community space. 
There is sometimes conflict between older persons and younger 
persons in the community. A broader-based rights body would be able 
to integrate the human rights of children in a mainstreaming way.” 

 
272. The SPCB indicated— 

“we have proceeded on the basis that the functions currently carried 
out by the SPCB funded bodies will remain largely unchanged.  Our 
thinking was to look at synergies of functions and propose a functional 
re-alignment to— 

 
• Provide a more streamlined support structure (HR/Finance/IT etc.); 
• Provide greater opportunities to share services including in 

particular through possible co-location; and  
• Make it easier for the public to have a single contact point.” 207   
 

                                            
205 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
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Value for Money 
273. The SPCB argued that a uniform approach to ‘rights’ issues with a co-
ordinated outreach and participation service should, over time, provide 
increased value for money and also avoid any potential for apparent 
duplication.208  A rights body would produce better value in the provision of 
support services and accommodation.209  

274. SCCYP agreed that there were advantages in sharing services, such as 
human resources, information technology, procurement and all the 
background services, as the same high standards are expected from small 
public authorities.210 However, in a merged body SCCYP was concerned that 
human rights priorities would squeeze those of children’s rights.211 

275. Figures demonstrating the potential savings were provided by the 
SPCB. SCCYP is spending £96,000 on accommodation and the SHRC is 
spending £75,000 on accommodation. On participation, promotion and 
research, which are included in the organisations running costs, SCCYP is 
spending £237,351212 and the SHRC is spending £310,000.213 

Benefits for Staff 
276. A merger would provide more flexibility and opportunities for staff to 
share expertise. A rights body would also provide a single contact point for 
public authorities.214  

Benefits for Future Proofing 
277. In oral evidence, the SPCB said, “commissioners were created on a 
pretty ad hoc basis. For instance, if the Scottish Human Rights Commission 
had been established before Scotland's Commissioner for Children and 
Young People, would we have gone ahead with the proposal for a separate 
children's commissioner?”215 The SPCB suggested a further advantage of a 
new rights body is the potential to encompass other categories such as the 
functions of an Older People’s Commissioner. Parts of Australia have more 
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general rights bodies incorporating older people, younger people and those 
with disabilities etc.216   

Summary and Conclusions 
 
278. The evidence received was finely balanced. The Committee has 
considered carefully the evidence presented to it in relation to merging 
SCCYP and the SHRC and is on balance not persuaded by the proposal for 
a rights body.  

279. In relation to improvements to service users, the Committee is not 
convinced that there would be demonstrable benefits for children and young 
people. The Committee acknowledges the current close co-operation of the 
SHRC and SCCYP and highlights the benefits of working jointly on policy 
issues such as the transition from childhood to adulthood, or other cross-
cutting issues such as children with disabilities or children of asylum seekers, 
which would enable the subjects to be treated more holistically. As the 
position of children’s rights develops within Scotland, the Committee 
observes that greater joined-up thinking and working will be required to assist 
in the mainstreaming of children’s rights involving the Scottish Parliament 
and children’s organisations.   

280. The Committee notes the international profile that SCCYP has achieved 
since its establishment and the work it has carried out. There is no 
comparable precedent highlighted to the Committee and as such the 
Committee is not confident that SCCYP’s international and UK reputation and 
status would be retained if included within a wider rights body. Given SCCYP 
has been in existence for five years, the Committee recommends that the 
Education, Lifelong Learning and Culture Committee should now look 
at whether there are any overlaps in the work undertaken by the 
Commissioner for Children and Young People in Scotland and the work 
undertaken by children’s organisations. 

281. The Committee also gave consideration as to whether it was possible to 
clearly delineate functions and ring-fence resources for children’s issues 
within a new body. In relation to the protection of functions within a rights 
body, it is possible but would offer very little advantage over an already 
established office-holder exercising those functions. The Committee believes 
ring-fencing of the budget could impact on the effectiveness of the body as a 
whole. Such separation would make it more difficult to account for where and 
when all funds are spent within the organisation. In particular this could 
restrict sharing of staff and other resources across projects. Ring-fencing 
could also restrict the ability to allocate additional funding should new 
priorities arise.  

282. The Committee received evidence that the joining together of SCCYP 
and the SHRC would achieve some immediate savings particularly in the 
areas of accommodation and research.  The Committee believes these 

                                            
216 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
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savings would not be of such magnitude to merit the merging of these two 
offices but considers that where possible and practicable, the offices should 
undertake joint research and/or store research findings. 

283. The Committee acknowledges that had SCCYP not been in existence 
prior to the establishment of the SHRC, the decision to create a 
Commissioner for Children and Young People in Scotland may have been 
different. The evidence presented to this Committee has not provided the 
Committee with the justification to make structural changes to SCCYP at this 
time.   The Committee does not recommend the proposal for the 
creation of a single rights body. 

284. The Committee recognises the advantage that could accrue from 
having a rights body with regard to the potential to incorporate new rights-
focused commissioners/bodies over time. This would allow the creation of 
new responsibilities without having to set up and establish new 
commissioners/bodies each time. The Committee notes the 
recommendations of the Finance Committee on the establishment of new 
office-holders as set out in paragraphs 242 and 243 and in particular the 
need to explore all possible opportunities for an existing body to carry out any 
proposed new function and make use of existing resources before creating a 
new body. 
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SCOTTISH INFORMATION COMMISSIONER 

Background 

285. The Freedom of Information (Scotland) Act 2002 (“FOISA”) gives the 
Scottish Information Commissioner (“the SIC”) a duty to promote observance 
by Scottish public authorities of provisions of the Act and any codes of 
practice issued.  The authorities covered include the Scottish Government, 
the Scottish Parliament, the Scottish Parliamentary Corporate Body (“the 
SPCB”), the Scottish Public Services Ombudsman (“the SPSO”) and other 
office-holders. The commissioner also has a duty to promote good freedom 
of information practice amongst Scottish public authorities. 

286. The SIC has wide powers of investigation in carrying out his statutory 
functions.  The SIC can investigate a public authority if he believes that it 
may be failing to comply with the terms of the legislation or codes of practice.  
The decisions of the SIC, as a quasi judicial body, are legally enforceable 
and the commissioner may require an authority to release information it has 
previously withheld or to take other action.  The SIC may agree with the 
decision of an authority to withhold information. 

287. The SIC is supported in his work by 23 full time equivalent staff and in 
2008-09 had an operating budget of £1.55m. 

Work volume and performance 
288. The SIC’s Annual Report 2008 discloses that 367 new applications 
were received in 2008. The SIC closed 174 cases with a decision, 127 cases 
were closed without investigation and 121 were withdrawn or settled.  The 
number of open cases fell from 183 at the end of 2007, to 128 at the end of 
2008. 

289. The report further discloses that the average age of cases closed during 
the year reduced from 10 months at the end of 2007 to 6.7 months at the end 
of 2008.  By the end of 2008, 10% of cases had been under investigation for 
more than 12 months.  The SIC stated that targets set for “cases received 
from 1 April 2008 will be closed within six months on average.”217  He also 
highlighted that public awareness of FOISA has grown to 78%; with 67% of 
respondents to a 2008 public opinion survey agreeing that freedom of 
information was useful to them. This performance compares favourably to the 
UK Information Commissioner’s Office. 

Evidence 

290. Written and oral evidence in relation to the SIC was received by the 
Committee.  

                                            
217 Scottish Information Commissioner. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB/S3/08/2/2, paragraph 7 and Review of SPCB Supported Bodies 
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Scottish Parliamentary Corporate Body evidence 
291. The SPCB proposed that the SIC remains as a stand-alone body.  The 
SPCB indicated “We do not believe that it would be beneficial to try to 
amalgamate the Scottish Information Commissioner with any other offices. 
The Information Commissioner has both an appellate and an advocacy 
function. It is not essentially a complaints handling body and is not 
responsible for standards although an argument might be drawn that it could 
be seen as a ‘Rights’ body with people having a ‘right’ to information. Any 
such argument would, however, in our opinion be border line and we 
therefore consider that it would be better for this to remain a stand alone 
body and to concentrate more on a formal sharing of services with other 
bodies.  In addition, we do not see how the overlapping jurisdictions could be 
resolved in a merger with a Complaints and Standards Body.”218 

Evidence of Scottish Information Commissioner 
292. The SIC was also of the view that the SIC’s function should remain 
separate. He argued strongly that the SIC should not be part of another body 
or Commission alongside other office-holders under his jurisdiction.  

293. The SIC indicated “in my view it would compromise the role of the 
Scottish Information Commissioner should the post be part of a wider 
Commission alongside other office-holders who were subject to the 
Commissioner’s jurisdiction.” He continued that “it would almost certainly 
colour public perception as to the relationship between the commissioner and 
any of those office-holders who were the subject of an appeal by a 
dissatisfied applicant for information.”219  

Summary and conclusions 

294. The Committee notes the evidence from the SIC relating to the 
structure of the post, the role of an independent SIC, the performance of 
duties and high public awareness of FOISA. 

295. The Committee further notes current UK and international practice is to 
have a single office-holder as Information Commissioner.  The Committee 
believes that this is the best arrangement for the SIC, allowing for identifiable 
leadership whilst avoiding overlapping jurisdictions. The Committee 
concludes, however, that the sharing of some common services with other 
bodies could achieve savings and the Committee’s recommendations made 
in relation to governance matters should facilitate this. 

296. The Committee received no evidence or any indication of likely benefits 
to the public that would arise from any changes to the SIC and therefore 
recommends that it should remain a separate stand-alone body. 

                                            
218 Scottish Parliamentary Corporate Body.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7 para 30 
219 Scottish Information Commissioner. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(E) para 13 
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SCOTTISH PUBLIC SERVICES OMBUDSMAN 

Other Suggested Legislative Changes 
 
297. In her supplementary written submission dated 12 January 2009 the 
Scottish Public Services Ombudsman (“the SPSO”) suggested a number of 
changes that could be made to the SPSO Act. The purpose of the proposed 
changes was stated as being either to remove ambiguities or “secure 
important service improvements for the public.”220 The Committee agreed 
that legal advisers should look at the suggestions and provide advice on the 
proposals.   The SPSO was given an opportunity to comment on the advice, 
which she did by letter dated 23 March 2009. 

Evidence of the SPSO 
298. In written evidence, the SPSO set out the following areas in which she 
suggested that there should be legislative change— 

• Specific provision for a wider range of outcomes;  
• Evidence gathering powers should expressly apply to all stages of 

consideration of a complaint;  
• The SPSO to be able to undertake an investigation in the absence of 

an individual complaint – pursuing systemic failings;  
• Clarification of what matters may be investigated, in particular whether 

the SPSO can investigate complaints of service failure in relation to all 
listed authorities;  

• Clarification of who is a member of the public for the purposes of the 
SPSO Act (and therefore able to complain to the SPSO);  

• Clarification of what is meant by “commencement of proceedings”; 
• Clarification of whether paragraph 2 of Schedule 4 to the SPSO Act 

covers fatal accident inquiries (“FAIs”);  
• Release of information where the SPSO considers that an individual is 

at risk;  
• Clarification of whether the SPSO is precluded from considering 

complaints about matters leading up to the issue of a contract;  
• Clarification of the circumstances in which the SPSO can be 

compelled to disclose information; and  
• No fault apologies. 

 
299. Each was considered by the Committee in turn. 

Summary and Conclusions 
 
Specific provision for a wider range of outcomes 
300. The SPSO proposed that there should be specific provision for a wider 
range of outcomes and options for reporting and publicising than are 
currently provided under the SPSO Act.  A potential model is provided by 
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Welsh legislation221 which allows for the publication, where appropriate, of 
statements of reasons for not investigating a complaint, and for alternate 
methods of reporting investigation results, depending on the nature of the 
case and the outcome. 

301. The Committee agrees that the SPSO Act may be too mechanistic in 
distinguishing between investigation and other activities and that legislative 
provisions should be drafted to address this issue. 

302. The Committee recommends that consideration should be given to 
amending the Scottish Public Services Ombudsman Act 2002 to extend 
the requirement to send a statement of reasons in section 11 of the 
Scottish Public Services Ombudsman Act 2002 (decisions not to 
investigate) to circumstances in which the Scottish Public Services 
Ombudsman decides to discontinue an investigation pursuant to a 
complaint or a request.  

303. The Committee also recommends that consideration should be 
given to disapplying the reporting requirement in section 15(1) in 
respect of investigations that the Scottish Public Services Ombudsman 
decides to discontinue under section 2(3) and leaving it to the Scottish 
Public Services Ombudsman to decide whether to report such 
investigations to the Scottish Ministers and the Parliament.   

304. The Committee supports an amendment to section 15(4) to make 
clear that the duty of a listed authority to publicise a report applies only 
to reports sent to the authority by the Scottish Public Services 
Ombudsman. 

305. The Committee does not support the proposal that the Scottish 
Public Services Ombudsman should have powers to publicise matters 
where they discontinue an investigation or do not pursue to 
investigation. 

Evidence gathering powers should expressly apply to all stages of 
consideration of a complaint 
306. The SPSO proposed that their evidence gathering powers should 
expressly apply to all stages of consideration of a complaint. The SPSO 
suggested a potential model in the legislation governing the Irish 
Ombudsman222 which provides that evidence gathering powers apply in 
relation to both preliminary examination and investigation of a complaint.223 

307. The Committee is of the view that, in terms of section 13 of the SPSO 
Act, it is clear that the evidence gathering powers apply to an investigation 
and not to any “consideration” of a complaint. The Committee is therefore not 

                                            
221 Public Services Ombudsman (Wales) Act 2005, sections 12(3) & (4), 16 and 21 
222 The Ombudsman Act, 1980, section 7 
http://www.irishstatutebook.ie/1980/en/act/pub/0026/index.html 
223 Scottish Public Services Ombudsman. Written evidence to RSSB Committee, RSSB(F) 
SUP paras 8-9 
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persuaded that formal evidence gathering powers should be available to the 
SPSO during informal consideration of a complaint.  

 
The SPSO to be able to undertake an investigation in the absence of an 
individual complaint – pursuing systemic failings 
308. The SPSO proposed that exceptionally the SPSO should be able to 
undertake an investigation in the absence of an individual complaint or 
beyond the stated terms of a specific complaint. The SPSO suggested that a 
possible model for this could be Section 4(3) of the Irish Ombudsman Act 
1980.224   

309. The Committee considers that the SPSO in policy terms should not 
have a roving brief to find issues to investigate, or pursue them beyond the 
interests of the complainer. Accordingly the Committee recommends that 
the role of the Scottish Public Service Ombudsman should not be 
extended beyond the investigation and resolution of specific 
complaints by affected parties. 

310. The Committee recommends that the Scottish Public Services 
Ombudsman should be able to follow a complaint beyond the original 
public body complained about, if the complaint implicates other public 
bodies and recommends that this issue be addressed by amending the 
Scottish Public Services Ombudsman Act 2002 as necessary. 

Clarification of what matters may be investigated, in particular, whether the 
SPSO can investigate complaints of service failure in relation to all listed 
authorities 
311. The SPSO proposed that a simpler formulation be adopted, for 
example, the equivalent provision in section 7 of the Public Services 
Ombudsman (Wales) Act 2005.225 

312. Section 5 of the SPSO Act was extensively amended during the 
passage of the Bill, including late amendments at stage 3. Section 5 is 
reasonably clear in relation to the application of the SPSO Act to Family 
Health Service providers. It is accepted that section 5 is less clear in relation 
to its application to Registered Social Landlords (“RSLs”).  The SPSO’s 
investigative powers for RSLs are restricted to investigation of actions where 
alleged injustice or hardship as a result of administration occurs.  The extent 
to which this covers services as opposed to actions in other more general 
areas such as the allocation of housing is not clear. 

313. In practice, the Scottish Housing Regulator regulates overall 
performance standards of RSLs in providing services while the SPSO 
investigates individual complaints by individuals about the actions of 
particular RSLs. This is subject to a Memorandum of Understanding.226 The 
                                            
224 Scottish Public Services Ombudsman. Written evidence to RSSB Committee, RSSB(F) 
SUP paras 10-14 
225 Scottish Public Services Ombudsman. Written evidence to RSSB Committee, RSSB(F) 
SUP paras 17-18 
226 Scottish Public Services Ombudsman website, http:www.spso.org.uk 
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SPSO does investigate service failures in matters such as repairs and 
maintenance, as is clear from the SPSO annual report for 2006-2007.227 

314. The Committee does not agree that there is any need for 
clarification of what matters may be investigated by the Scottish Public 
Services Ombudsman in relation to Family Health Service providers. In 
relation to Registered Social Landlords, the Committee accepts the 
Scottish Public Services Ombudsman’s concerns. However, this 
involves a more substantive consideration of the wider role of the 
Scottish Public Services Ombudsman than is the case with the other 
suggested changes and therefore lies outwith the remit of this inquiry. 
The Committee therefore considers that any amendment would more 
properly lie by way of the Scottish Government putting forward a 
proposed amendment at stage 2 of a bill following on from this report. 
Alternatively, the Scottish Government may wish to consider this 
further as part of its current proposals on revised social housing 
regulation contained in its draft Housing (Scotland) Bill 2009. 

Clarification of who is a member of the public for the purposes of the SPSO 
Act (and therefore able to complain to the SPSO) 
315. The SPSO suggested that the intention of section 5(6) of the SPSO Act 
is to preclude listed authorities from complaining to the SPSO about other 
listed authorities but to allow complaints from other bodies and individuals. 
However, the SPSO stated that she had been advised that section 5(6) does 
not necessarily preclude RSLs from bringing complaints to the SPSO and it is 
possible that this is also the case with Further Education (“FE”) institutions 
and Higher Education (“HE”) institutions and conversely, that section 5(6) 
precluded Community Councils from making complaints in their own right.228  

316. The complaint process is open to “members of the public” and that can 
include bodies as well as individuals, providing they are not constituted for 
the purpose of public service or have revenues which consist mainly of 
money from the public purse. RSLs vary greatly in terms of their operational 
format. Certain RSLs (including those that have taken over local authority 
housing functions) almost certainly are precluded from complaining to the 
SPSO by virtue of the definition in section 5(6) of the SPSO Act.  That is 
because they could be said to be constituted for the purposes of the public 
service or have a substantial part of their revenue generated from the public 
purse, via grant, subsidy and housing benefit. 

317. There are other RSLs, however, which might not fall under the definition 
in section 5(6) and they would therefore be able to complain to the SPSO. In 
practice, the decision about whether a complaint from a RSL is accepted for 
consideration by the SPSO is a matter for the SPSO, taking all factors into 
account. The Committee therefore accepts that while section 5(6) does not 
exclusively prevent complaints from all RSLs, the provisions in section 5 
should in practice allow inappropriate complaints to be identified and 
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rejected. The body making the complaint would have to show that injustice or 
hardship had been sustained to it as a result of the actions taken by another 
body. The Committee therefore recommends that the existing flexibility 
should be retained. 

318. Part 3 of Schedule 2 to the SPSO Act sets out the FE and HE bodies 
that are Listed Authorities. Reference is made to any fundable body, within 
the meaning of the Further and Higher Education (Scotland) Act 2005 (“the 
2005 Act”).  In terms of the 2005 Act, the list of fundable bodies covers 
Scottish education colleges and universities.  HE and FE institutions 
therefore fall under the category of authorities or bodies constituted for 
purposes of the public service or of local government (as per Section 5(6)(b)) 
and are subsequently precluded from bringing complaints to the SPSO. 
Community Councils are presently precluded from making complaints to the 
SPSO as they are bodies constituted for the purposes of the public service or 
of local government. 

319. The Committee take the view that no clarification is required of 
who is a member of the public for the purposes of the Scottish Public 
Services Ombudsman Act 2002 (and therefore able to complain to the 
Scottish Public Services Ombudsman). Once again, however, the 
Scottish Government may wish to consider bringing forward an 
amendment at a later stage or consider this further in relation to their 
housing proposals. 

Clarification of what is meant by “commencement of proceedings” 
320. The SPSO suggested that the SPSO Act should include a definition of 
“commencement of proceedings.”229 

321. The Committee recommends that it is not difficult in practice to 
decide when a court action is commenced and that the Scottish Public 
Services Ombudsman Act 2002 does not require to be clarified. 

Clarification of whether paragraph 2 of Schedule 4 to the SPSO Act covers 
fatal accident inquiries (“FAIs”) 
322. The SPSO proposed that paragraph 2(a) of Schedule 4 to the SPSO 
Act be amended to read “fatal accident inquiries or civil or criminal 
proceedings before any court of law, or.”230 

323. The Committee received advice that it is clear that FAIs are covered by 
the SPSO Act because a court would take a purposive approach to the 
interpretation of the SPSO Act and interpret references to “civil proceedings” 
as including FAIs. The SPSO has different advice. 

324. The Committee recommends that further consideration be given 
as to whether fatal accident inquiries are covered by the Scottish Public 
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Services Ombudsman Act 2002 and that if necessary this should be 
clarified by amendment to the legislation. 

Release of information when the SPSO considers that an individual is at risk 
325. The SPSO proposed that in section 19(3) of the SPSO Act the word 
“patients” be replaced with “persons” (and that throughout the sub-section the 
phrase “health or safety” is used rather than “health and safety”).231  The 
SPSO stated in her written evidence that the current provision derived from 
health ombudsman legislation in which context the use of the term “patients” 
does not raise issues.  Given the SPSO’s wider jurisdiction, information might 
be uncovered about potential threats to the health or safety of persons other 
than patients, which it would be proper for the SPSO to disclose. 

326. The Committee agrees that Section 19(3) is rather anomalous given its 
origin in the Health Service Commissioners Act 1993. That Act is clearly 
designed to protect health information from disclosure except in specific and 
limited circumstances. There is the potential for the SPSO on occasion to 
come into possession of information that a person constitutes a threat to the 
health or safety of other persons who are not patients. This could include a 
child who is not a patient, the SPSO staff, or staff of bodies being 
investigated. In these cases where an individual’s health or safety could be at 
risk the Committee considers that disclosure of the existence of the threat 
may be justified.  

327. The Committee recommends that there should be a minor 
amendment to section 19(3) of the Scottish Public Services 
Ombudsman Act 2002 to permit the Scottish Public Services 
Ombudsman to release information when it considers that an individual 
is at risk. 

Clarification of whether the SPSO is precluded from considering complaints 
about matters leading up to the issue of a contract 
328. The SPSO suggested that that there should be a clear statement in 
Schedule 4 to the SPSO Act as to whether the SPSO is empowered to 
investigate the process leading up to contracts and commercial 
transactions.232  

329. The Committee agrees that the SPSO Act is clear enough as it stands 
and that the wording of paragraph 7(1) of Schedule 4 to the SPSO Act does 
not preclude the SPSO from considering complaints relating to the process 
leading up to contracts or commercial transactions.    

330. The Committee recommends that further consideration should be 
given to whether it is clear beyond doubt at what stage contractual 
negotiations end and the contract starts and that if necessary this 
should be clarified by amendment to the Scottish Public Services 
Ombudsman Act 2002. 
                                            
231 Scottish Public Services Ombudsman. Written evidence to RSSB Committee, RSSB(F) 
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232 Scottish Public Services Ombudsman. Written evidence to RSSB Committee, RSSB(F) 
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Confidentiality of Information. Clarification of circumstances in which the 
SPSO can be compelled to disclose information 
331. The SPSO requested that the Committee consider the extensive 
powers the SPSO has in acquiring information and the responsibility it has to 
keep that information confidential in case the Committee’s inquiry impacted 
upon these areas. 

332. The Committee concludes that the SPSO Act is clear enough as it 
stands in relation to the confidentiality of information and the circumstances 
in which the SPSO can be compelled to disclose information.  Under Section 
26 of the FOISA, any information which the SPSO is prohibited from 
disclosing under the SPSO Act will be exempt information under FOISA.  

333. The Committee recommends that there should be no change to the 
Scottish Public Services Ombudsman Act 2002, which offers adequate 
protection in relation to the confidentiality of information and the 
circumstances in which the Scottish Public Services Ombudsman can 
be compelled to disclose information. 

No fault apology 
334. Although the SPSO did not raise this issue directly with the Committee, 
it is a point she has publicised in the past. The SPSO has proposed a 
legislative provision that would allow for the admission of apology without 
admission of liability, to bring Scotland into line with section 2 of the 
Compensation Act 2006 (“the 2006 Act”) which applies to England and 
Wales. 

335. Section 2 of the 2006 Act provides that an apology shall not, of itself, 
amount to an admission of negligence or breach of statutory duty. It is clear 
from the wording of this section that an apology may be separate from an 
admission. There is no definition of what constitutes an apology or admission 
given in the 2006 Act. Clearly, an apology may reflect matters other than 
legal liability and admissions may indicate acceptance of legal responsibility 
or may also be admissions of fact and not in themselves determinative of 
legal liability. 

336. There is nothing to prevent an apology being admitted as evidence 
which is relevant to the determination of legal liability in either England or 
Wales, by virtue of the 2006 Act or in Scotland, by virtue of the existing 
common law. In effect, the comparative status of an apology is no different in 
Scotland (at common law) than it is in England and Wales (by virtue of the 
2006 Act). 

337. The Committee does not recommend any statutory power 
providing for a no fault apology, as this would not add anything to the 
existing common law in Scotland. 
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INTERNAL STRUCTURE OF SCOTTISH PARLIAMENTARY CORPORATE 
BODY SUPPORTED BODIES 

338. This part of the report looks at the different structural models for public 
sector bodies.  

Structural Models 
339. There are various structural models used throughout the world, the 
principle ones being commissions, commissioners and ombudsmen. These 
terms are often used interchangeably. However, while commissions and 
commissioners can describe a variety of functions, including both 
investigatory (e.g. investigating complaints) and regulatory functions, the 
designation the ‘Ombudsman’ is used almost always to refer to a person who 
is appointed to investigate and (sometimes) resolve complaints or disputes 
about the delivery of particular services, most often public services.233 

340. The term commission has been described as “a group of people 
appointed for some special purpose. They may be temporary and ad hoc; 
they may be permanent and trusted with some special function. Many 
permanent commissions have regulatory functions, such as, the Monopolies 
and Mergers Commission. Sometimes they comprise a public enterprise like 
the British Forestry Commission.”234 

341. In relation to a commissioner there is no exclusive definition of the term.  
Most commonly, it is used to refer to officials appointed or commissioned by 
the state to perform certain duties or functions in relation to a public service.  
A commissioner could be a member of a commission, such as the recently 
established Scottish Legal Complaints Commission which replaced the 
former Scottish Legal Services Ombudsman. The designation commissioner 
is also used in a variety of other organisations in the private and voluntary 
sectors.235  

342. Whether designated as a commission, commissioner or Ombudsman 
the status, powers, duties and responsibilities, financial powers, powers of 
appointment and other constitutional aspects of such organisations tend to 
be set out in the statute establishing the body. 

343. The British and Irish Ombudsman Association recognises that 
organisations’ names may differ, but to be a voting member of the 
Association an office must be recognised by the Association as satisfying the 
Association’s criteria irrespective of whether or not the term ‘Ombudsman’ is 
included in the title or description of such office. 

                                            
233 SPICe paper, RSSB/S3/09/5/3, Part 2,  page 1 
234 Bealey, F. (1999) The Blackwell dictionary of political science. A user’s guide to its terms. 
Oxford: Blackwell 
235 SPICe paper, RSSB/S3/09/5/3, Part 2,  page 2 
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Commissioner versus Commission 
 
344. There is no research available comparing the benefits of different 
approaches, although some bodies have pointed to the relative merits of their 
structures.  

345. In relation to commissions, the Equality and Human Rights Commission 
(“the EHRC”) lists several benefits in being a single commission on its 
website. These include the following— 

• Bringing together equality experts means they can act as a single 
source of information and advice;  

• Being a single point of contact for individuals, businesses and the 
voluntary and public sectors;  

• Helping businesses by promoting awareness of equality issues, which 
may prevent costly court and tribunal cases;  

• Tackling discrimination on multiple levels - some people may face 
more than one type of discrimination; and  

• Giving previously under-represented groups, such as older people, a 
powerful national body to tackle discrimination.  

  
346. Overall, the EHRC claimed that a commission enables the good work of 
previous commissions to continue but from a more powerful base, while 
learning valuable lessons from each other. The public face of the commission 
can be the Chief Executive, Board members or the Chair, depending on the 
subject being discussed.236 

347. In the view of the Chair of the Scottish Human Rights Commission (“the 
SHRC”) its current commission model ensures greater accountability in the 
operation of the SHRC, provides for diversity in backgrounds and experience 
of the members, appropriate to its mandate.237 The Chair of the SHRC 
highlighted that as the SHRC is a body corporate it is not in the same 
situation as individual office-holders whose legal status may be unclear.238  

348. In the Scottish Parliamentary Corporate Body’s (“the SPCB”) 
supplementary written evidence it referred to the benefits of a commission as 
being— 

• Chair and members bring specific expertise in certain areas beneficial 
to the organisation; 

• Collective decision making; 
• Good approach where range of functions too onerous for one office- 

holder; and  

                                            
236 SPICe paper, RSSB/S3/09/5/3, Part 2,  page 6 
237 Scottish Commission for Human Rights.  Written evidence to the Review of SPCB 
Supported Bodies Committee,  RSSB(D), 19 December 2008, page 7 
238 Scottish Commission for Human Rights. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB(D), 19 December 2008, page 8 
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• Body corporate (commission) resolves legal status issues.239 
 
349. The House of Commons Justice Committee considered the merits of a 
commission.  These were presented to that committee as— 

• Strengthen the influence and authority of the organisation; 
• Depersonalise relations between the regulator and key stakeholders; 
• Reduce risks of inappropriate pressure from such stakeholders and 

strengthen regulatory independence; 
• Reduce the risk of a maverick appointment; and 
• Draw in a diversity of backgrounds and skills.240  

 
350. The Scottish Information Commissioner (“the SIC”) identified the 
benefits of commissioner status with regard to the functions he carries out, 
highlighting that current international practice in relation to freedom of 
information regulation is to have a single office-holder. He suggests this 
provides clarity and consistency as to decisions and identifiable leadership 
and accountability.241 In addition he highlighted some potential drawbacks 
with moving from commissioner status in that it could be disruptive and 
increase costs, and could well decrease efficiency in coming to case 
decisions. 

351. The SIC pointed to the uniqueness of his post, stating that if he requires 
a second opinion he would seek retained external legal advice.242 With 
regard to strategic planning, the SIC points out how this element of his work 
is shared with the Management Group he has set up which is chaired by the 
SIC and comprises three senior staff and two, or at most three, non-
executives.243  

352. The Scottish Public Services Ombudsman (“the SPSO”) favoured the 
traditional structural model in relation to function i.e. 
ombudsman/commissioner. However, the SPSO pointed to other models in 
written evidence.244 

Governance status for Scottish Parliamentary Corporate Body 
supported bodies 
 
353. The Committee is recommending changes to the operation and 
functions of the SPCB supported bodies, the principal ones being the 

                                            
239 Scottish Parliamentary Corporate Body. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB/S3/09/1/7, paras 88-91 
240 House of Commons Justice Committee, 3rd Report of Session 2008-09. The Work of the 
Information Commissioner: appointment of a new Commissioner (HC146), page 27 
241 Scottish Information Commissioner. Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(E), 19 December 2008, para 15 
242 Scottish Information Commissioner, Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(E), 19 December 2008, para 16 
243 Scottish Information Commissioner, Written evidence to the Review of SPCB Supported 
Bodies Committee, RSSB(E), 19 December 2008, para 38 
244 Scottish Public Services Ombudsman. Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB(F), 19 December 2008, para 27 

89



Review of SPCB Supported Bodies Committee, 1st Report, 2009 (Session 3) 

 84

creation of a new Standards body and additional functions being given to the 
SPSO.  

354. The Committee considered the most appropriate structural model for 
each body to ensure they deliver efficiently and effectively their respective 
functions. 

Scottish Public Services Ombudsman 
355. In relation to the SPSO, the Committee considered whether the SPSO 
should continue to operate as a single office-holder or as a commission. 

356. The SPSO advised in oral evidence that having the ombudsman at the 
head of the organisation has been an advantage, allowing it to achieve 
recognition, leadership, clarity and accountability which might be diluted by 
the establishment of a commission body.245  

357. The Justice 1 Committee further commented on operational 
arrangements stating  that— 

“…Input into strategy formulation and decision making by a small 
collective group of part time commissioners or human rights experts 
(perhaps forming a commission, advisory group or other body) may be 
more likely to result in balanced and representative outcomes.”246   

 
358. As stated earlier the Justice 1 Committee recommendation led to 
amendments to the bill being brought forward and a commission structure 
being agreed by Parliament. (see paragraph 226).   

359. There is also a precedent for complaints being handled by a 
commission with the recently set up Scottish Legal Complaints Commission. 

360. The Committee has given consideration to the wide sectoral range of 
complaints that the SPSO currently considers.  Similar types of arguments as 
expressed by the Justice 1 Committee could equally apply to the SPSO.  In 
addition the Committee has recommended the SPSO is to become 
responsible for new Sinclair and Crerar functions. The Committee has also 
recommended the addition of prison complaints to its existing role with the 
possibility of further bodies being added in the future. 

361. The Committee considers that a commission with a chair can equally be 
held up as a figurehead providing recognition, leadership, clarity and 
accountability to the organisation and service users.  Given the significant 
increase in functions recommended for the SPSO, the Committee sees some 
advantages arising from a commission structure.  

362. A commission structure would provide a platform where the chair and 
members can bring specific expertise in certain areas which will benefit the 
                                            
245 Review of SPCB Supported Bodies Committee. Official Report, 20 January 2009, Col 47 
246 Scottish Parliament Justice 1 Committee. 1st Report, 2006 (Session 2). Scottish 
Commissioner for Human Rights, (SPP 508), para 147 
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organisation and decision making. A commission would be advantageous 
particularly where complex decisions relating to cases need to be made, 
these could be made collectively by members arguably adding more weight 
to the final decision.  

363. The Committee noted the SPSO’s remarks in evidence that “other parts 
of the United Kingdom have taken the SPSO's office as a model; the scheme 
has also attracted considerable interest internationally.”247  

364. The Committee has been unable to find any evidence relating to levels 
of awareness of the SPSO’s office within the general public.  The Committee 
has noted findings within external research on this issue are restricted to 
those members of the public who had dealings with the SPSO.248    

365. The SPSO indicated that she would be “concerned if the title 
"ombudsman", which is distinct from that of commissioner, and the benefits 
of the brand and the single officer-holder were to be abandoned without due 
consideration. That is not a defensive or protective stance, but a concern that 
Scotland should not be the only country seeking to remove the office of 
ombudsman just when other countries are setting up such offices, with the 
Republic of Ireland, for example, taking steps to protect the title of 
ombudsman through legislation.”249 

366. The SPSO also referred to research across Europe which “identified 
that 40 out of 47 ombudsmen are organised “monocratically” – i.e. there is 
only one ombudsman; where there are multiple appointments they have 
separate functions.”250 

367. Given the impact that the Sinclair recommendations in particular will 
have and the Committee’s expectation that the new office-holder will carry 
out a review the Committee considers that further upheaval caused by a 
change in governance at this time might not benefit the public.  Accordingly 
the Committee recommends that there should be no change at this time 
to the governance structure of the Scottish Public Services 
Ombudsman. 

Standards body 
368. The Committee’s early recommendations (paragraph 213 of this report) 
for the joining together of the Scottish Parliamentary Standards 
Commissioner (“the SPSC”), the Chief Investigating Officer (“the CIO”) and 
the Office of the Commissioner for Public Appointments in Scotland 
(“OCPAS”) results in three existing discrete “commissioners” being brought 
together in a single organisation.  A new structure is therefore required. 

                                            
247 Review of SPCB Supported Bodies Committee. Official Report, 20 January 2009, Col 32 
248 ORC International Survey 2007 Part 5 
249 Review of SPCB Supported Bodies Committee. Official Report, 20 January 2009, Col 34 
250 Scottish Public Services Ombudsman.  Written evidence to the Review of SPCB 
Supported Bodies Committee, RSSB(F), page 10, para 29. 
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369. The Committee has given consideration to the structure and 
composition of the board and in particular whether they should have specific 
responsibilities for any of the existing functions. 

370. The existing roles of the SPSC and the CIO require close working 
relationships to be formed with the bodies to whom they report, the 
Standards and Procedures and Public Appointments Committee (“the SPPA 
Committee”) and the Standards Commission for Scotland respectively.  The 
SPPA Committee in its written evidence indicated concerns over 
investigations being compromised and stated that it “agreed that it was 
essential that within any shared working arrangement each officer-holder 
remained solely responsible for the operation of their functions and remained 
the key decision taker so as to maintain the public perception of the 
impartiality and independence of any investigations and reports.”251 

371. The SPPA Committee was further concerned “that any structure which 
required that office-holders consult with others (whether a body corporate or 
a single office-holder) could significantly undermine the public perception of 
independence by diluting the accountability of the final decision taker.” This 
concern was shared by the SIC who stated “decisions that are taken on a 
majority basis do not engender public confidence.” 252  The Committee does 
not agree with these concerns noting other situations in which majority 
decisions are perfectly adequate, both in court situations and indeed within 
the Parliament itself. 

372. The SPPA Committee identified some advantages which would arise 
from the availability of colleagues indicating “that it would be helpful for an 
office-holder to be able to discuss, in confidence, issues with a colleague.” 
The SPPA Committee further stated that “in order to avoid any public 
perception that one office-holder could influence or overturn the decision 
taking of another through confidential discussions that it was essential that 
any proposed restructuring ensured that all office-holders remained equal in 
status.”253 

373. The SPCB proposal was for a single office-holder in overall charge of 
the amalgamated functions.  The Committee has earlier (paragraph 198) 
recommended that the posts of the CIO and the SPSC be combined into a 
single postholder.  The Committee sees merit in having identifiable 
commission members taking forward the close working relationships with the 
bodies to which they report.  A similar close working arrangement currently 
exists for OCPAS in its dealings with the SPPA Committee. 

374. The Committee recommends that the new Standards body should 
be a body corporate in the form of a commission.   To avoid any 
confusion arising for the public with the existing Standards Commission for 
                                            
251 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB/CMTTEE11, para 12 
252 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 3 
February 2009, Cols 88-89 
253 Scottish Parliament Standards, Procedures and Public Appointments Committee.  Written 
evidence to the Review of SPCB Supported Bodies Committee, RSSB/CMTTEE11, para 15 
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Scotland the Committee provisionally recommends that the new body 
should be called the Public Life and Appointments Commission 
Scotland. 

375. The new commission should consist of at least two commission 
members with identified members having a lead responsibility for either 
the combined post of Chief Investigating Officer and Scottish 
Parliamentary Standards Commissioner or that of the Office of the 
Commissioner for Public Appointments in Scotland.   

 
 

Public Life and Appointments Commission Scotland

Investigations 
Commissioner

Public Appointments
Commissioner

Standards, Procedures and Public Appointments Committee
Complaints against MSPs

Standards Commission
Complaints against Councillors/elected members

Investigations Policy

Admin/Enquiries

Reporting to

 
 
Commissioner for Children and Young People in Scotland 
Scottish Information Commissioner 
Scottish Human Rights Commission 
376. The Committee has recommended no structural or other changes to the 
operation of the above office-holders except for those relating to governance 
generally.  The Committee has however given consideration to the 
governance status and in particular whether they should each become a 
body corporate in the form of a commission. Legal status of each is dealt with 
at paragraph 396. 

377. The appropriate governance structure is the one that best complements 
the functions of the particular body.  Although the Committee has 
recommended a body corporate for the new Standards body how each office-
holder is structured should be designed to best meet their individual 
circumstances.  In relation to each of the above office-holders the Committee 
sees no good reason to alter the existing arrangement which appears on the 
evidence available to be working well. 

378. The Committee recommends that the Commissioner for Children 
and Young People in Scotland, the Scottish Information Commissioner 
and the Scottish Human Rights Commission should retain their existing 
structures. 
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379. The Committee notes that the current governance structure of the 
Scottish Human Rights Commission is not specified in the legislation. In the 
event of other rights bodies being agreed in future by Parliament they could 
readily be incorporated either within the existing structure or by providing for 
example that a commission member is to have lead responsibilities in a 
discrete area. 
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LEGAL STATUS 

380. During its inquiry the Committee was advised by some of the SPCB 
sponsored office-holders in their evidence to the Committee that there are 
serious and urgent issues in relation to their legal status which are 
summarised as follows.  The office-holders consider— 

• The status of office-holders lacks clarity and fits into no known 
category in Scots Law; 

• An incoming office-holder is under no obligation to take on the 
liabilities of the outgoing office-holder such as leases, contracts of 
employment and contracts for services; 

• On death all property held by an office-holder would automatically 
transmit to his or her estate even when acquired and held in 
connection with the discharge of statutory functions; and  

• Office-holders are personally liable for liabilities incurred in the 
performance of statutory functions and remain liable after leaving 
office. 

 
381. Some of these issues were further discussed by the office-holders.  

Evidence of the Scottish Public Services Ombudsman, Commissioners 
and the Scottish Parliamentary Corporate Body 
 
Scottish Public Services Ombudsman 
382. In oral evidence, the Scottish Public Services Ombudsman (“the 
SPSO”) suggested that she shared the concerns of the other office-holders 
about legal status and that clarity was needed.254 

Scottish Information Commissioner  
383. In written evidence, the Scottish Information Commissioner (“the SIC”) 
stated that “there are further complications, which are likely to become 
apparent when a Commissioner demits office, especially should this occur 
unexpectedly or unwillingly. For example, as there is no distinct legal entity, 
my staff are employed by me as an individual and, should I leave office 
suddenly, they have no employer…Contracts, leases etc. are also signed in 
my name, and cannot be in the name of the SIC as a distinct and separate 
entity. Liabilities and charges arising from these could be indemnified. 
However on leaving office there would still be the necessity to secure, for 
example, the transfer of a lease to a new Commissioner…Furthermore I am 
advised that in the event of the death of a Commissioner whilst in post, the 
lease for an office would form part of their estate (along with the liabilities 
attached to it). My understanding is that a remedy would lie in the creation by 
statute of a body corporate (as distinct from the English common law 

                                            
254 Scottish Parliament Review of SPCB Supported Bodies Committee. Official Report, 20 
January 2009, Cols 52-53  
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provision of a corporation sole) in which the Commissioner is the sole 
member.”255  

384. In oral evidence, the SIC stated that there are “significant problems as a 
result of appointing the commissioner – as well as other postholders – as a 
person in their own right with no other legal personality for the post.”256 The 
SIC also proposed that the Freedom of Information (Scotland) Act 2002 
(“FOISA”) be amended to create a body corporate which would be the SIC 
office body corporate. “Appointees would fill the role and move out of it, but 
the body corporate would continue. The body corporate would hold the lease, 
it would have any liabilities and it would be the employer of staff. Currently, I 
am the employer of staff and I sign the lease – technically, the building is 
leased to me. The legal advice that I have been given is that there could be 
significant problems if we do not resolve that issue.”257 

385. The SIC also provided specific written evidence to the Committee on 
the legal problems associated with his office-holder status in relation to the 
employment status of his staff and in relation to the enforcement and renewal 
of contracts and leases where an office-holder demits office or dies.258 The 
SIC welcomed the SPCB suggestion that an indemnity could be provided to a 
former office-holder against subsequent claims on demitting office. He felt, 
however, that the lack of a corporate identity would still be difficult for the 
transfer of staff especially in relation to the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (“TUPE”) obligations and the 
assignation of existing contracts and leases. 

386. The SIC accepted that these matters could be resolved to some extent 
contractually but felt that the matter should be put beyond doubt. He 
suggested setting up a Scottish Information Commissioner Corporate Body 
as an employer and contracting body to solve these problems. 

Commissioner for Children & Young People in Scotland 
387. In written evidence, Commissioner for Children and Young People in 
Scotland (“SCCYP”) stated; “I would welcome clarification of the legal status 
and liability of office-holders.”259 In oral evidence, SCCYP said, “…If on 
leaving here I was accidentally killed by one of the buses that go up and 
down the street, no person would be the leaseholder or employer of staff…I 
can delegate to staff, but any delegation falls if I die, so there would be no 
delegation, no employer and no leaseholder if I died while in office…Some 
very practical issues of personal liability and indemnity also have to be 
addressed…Some of the practical issues can be addressed – we have 

                                            
255 Scottish Information Commissioner. Written evidence to the Review of SPCB Supported 
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discussed this with the SPCB – through contracts. As part of the terms and 
conditions of employment, the new commissioner will take over the staff and 
take over the lease, which will be assigned to the new commissioner. 
However, this is not a wholly satisfactory solution, as it does not address 
what happens if the commissioner dies.”260 

Scottish Parliamentary Standards Commissioner  
388. In written evidence submitted to the Committee, the Scottish 
Parliamentary Standards Commissioner (“the SPSC”) stated that, “a 
mechanism, statutory or otherwise – needs to be set up to make it clear that 
a successor inherits such obligations and liabilities. The personal nature of 
liability also raises the issue of indemnity for actions or omissions arising in 
the conduct of the postholder’s functions, unless carried out in bad faith. 
Such indemnity is not currently explicitly provided for in the primary 
legislation regarding all posts, and it would be appropriate to include that also 
in statutory provision where necessary.”261  

Commissioner for Public Appointments in Scotland 
389. In written evidence, the Commissioner for Public Appointments in 
Scotland (“OCPAS”) stated that she welcomed the SPCB’s intention to 
address the commissioner’s personal liability for contracts and that “it is 
important that the functions and staff of the office are protected when a 
Commissioner leaves and that the successor inherits their obligations and 
liabilities.”262 

Scottish Human Rights Commission   
390. In written evidence it was made clear by the Scottish Human Rights 
Commission (“the SHRC”) that as a body corporate, it was not in the same 
position as individual office-holders. The SHRC stated that they “support the 
proposal to clarify the legal position and to ensure that office-holders are 
properly indemnified. The Paris Principles strongly recommend that 
provisions be included in national law to protect legal liability for actions 
undertaken in the official capacity of a National Human Rights Institution 
(“NHRI”).”263 

Scottish Parliamentary Corporate Body 
391. The SPCB informed the Committee that it was satisfied that appropriate 
conditions of appointment of the office-holders would deal with most of the 
matters raised by the office-holders but that, in order to put the issue of the 
continuing personal liability of an office-holder beyond doubt after he or she 
demits office, the SPCB wanted a power to indemnify office-holders as 
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261 Scottish Parliamentary Standards Commissioner. Written evidence to the Review of 
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262 Commissioner for Public Appointments in Scotland. Written evidence to the Review of 
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required.264 In oral evidence to the Committee, the SPCB also stated that if 
the Committee were to consider different structural arrangements for office-
holders, by having bodies corporate rather than individual Crown appointees, 
“the creation of bodies corporate would overcome the problems straight 
away.”265 

Summary and Conclusions 
 
392. The Committee agrees that, while there may be questions as to the 
status of office-holders, the general presumption of statutory interpretation 
must apply, that Parliament intended the specific powers and functions 
conferred on the office-holders to have some effect and that if it had intended 
the office-holders to have no greater powers than any other legal person 
when acting as an office-holder, then there would have been no need for 
those powers to be specifically given in legislation. 

393. The Committee accepts there is an issue regarding continuing 
employment of staff but an administrative solution is suggested by the 
Committee’s legal advisers (see below for further information), which would 
have the effect of applying the provisions of TUPE.  

394. Given that there is to be a bill the Committee recommends that the 
opportunity is taken to put these issues beyond doubt. As we have already 
recommended, the existing Office of the Commissioner for Public 
Appointments in Scotland joins with the Chief Investigating Officer and the 
Scottish Parliamentary Standards Commissioner in a new Standards Body, 
these individual office-holders are replaced with a body corporate, which 
should address the concerns expressed by these office-holders.  

395. The Scottish Public Services Ombudsman, the Scottish Information 
Commissioner and the Commissioner for Children and Young People in 
Scotland, are to remain in existence and the Committee agrees that the 
concerns raised by these office-holders should also be addressed.  

396. The Committee recommends— 

• That minor amendments are made to the legislation to clarify that 
the Scottish Public Services Ombudsman, the Scottish 
Information Commissioner and the Children and Young Persons 
Commissioner  respectively, act in an official/distinct legal 
capacity as the office-holder as opposed to in a personal 
capacity in relation to the functions they perform and the powers 
they exercise, including any exercise of any contractual capacity;  

• That the  Scottish Public Services Ombudsman, the Scottish 
Information Commissioner and the Children and Young Persons 
Commissioner  are each indemnified by the Scottish Parliament 

                                            
264 Scottish Parliamentary Corporate Body. Written evidence to Review of SPCB Supported 
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Corporate Body, in respect of liabilities incurred in the exercise 
of their functions except where incurred by reason of acting 
maliciously or in bad faith;  

• That the Cabinet Office Statement of Practice on Staff Transfers 
in the Public Sector applies in the context of the handover 
between office-holders which would ensure the effective 
application of the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE); and 

• In consideration of the above recommendations, that the Scottish 
Parliament Corporate Body will in general, expect incoming -
holders to undertake existing obligations and responsibilities 
and to take on existing staff. 
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5th Meeting, 2009 (Session 3), Tuesday 24 March 2009 
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ANNEXE A: EXTRACTS FROM THE MINUTES 

REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 

 

1st Meeting, 2008 (Session 3) 

Tuesday 18 November 2008 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) 
 

Apologies were received from Johann Lamont. 

5. Decision on taking business in private: The Committee agreed to take item 6 in 
private. 

6. Review of SPCB Supported Bodies (in private): The Committee considered its 
approach to the inquiry and agreed to: 

in principle proceed with the extant independence and financial accountability 
of commissioners and ombudsman changes recommended in the Finance 
Committee's 7th report 2006 on its inquiry into Accountability and 
Governance;  

invite written evidence from the Auditor General for Scotland, Audit Scotland 
and the Accounts Commission on the Scottish Commission for Public Audit's 
report, 1st report 2008 on Review of the Corporate Governance of Audit 
Scotland;  

write directly to the SPCB, the Scottish Government, the Scottish Public 
Services Ombudsman, the Scottish Information Commissioner; the 
Commissioner for Children and Young People in Scotland; the Commissioner 
for Public Appointments in Scotland, the Scottish Commission on Human 
Rights, the Scottish Parliamentary Standards Commissioner, the Scottish 
Commission for Public Audit, Waterwatch Scotland, the Scottish Prisoner 
Complaints Commission and all the Committees of the Parliament, in addition 
to those bodies already identified above, to provide written evidence on 
matters within the Committee's remit; 

invite SPCB and the Cabinet Secretary for Finance and Sustainable Growth to 
provide oral evidence on 9 December 2008; 

issue a general call for evidence; and 
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the Committee clerks briefing the SPCB supported bodies on the terms of the 
Committee's remit and the Committee's approach to the inquiry.  

 

2nd Meeting, 2008 (Session 3) 

Tuesday 9 December 2008 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) 
 

Apologies were received from Johann Lamont. 

1. Decision on taking business in private: The Committee agreed to take items 3 
and 4 in private. The Committee also agreed to consider in private at future meetings 
the main themes arising in evidence.  

2. Review of SPCB Supported Bodies: The Committee took evidence from— 

Tom McCabe MSP, Member of the Scottish Parliamentary Corporate Body, 
Paul Grice, Clerk and Chief Executive, and Ian Leitch, Director of Resources 
and Governance, Scottish Parliament; 

John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth, 
and Lorna Gibbs, Head of Scrutiny Improvement Team, Scottish Government. 

3. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence session and agreed to write to the Scottish 
Parliamentary Corporate Body and the Cabinet Secretary for Finance and 
Sustainable Growth seeking further written evidence. 

4. Review of SPCB Supported Bodies (in private): The Committee considered its 
work programme and agreed to invite to its next meeting the Scottish Public Services 
Ombudsman and Auditor General for Scotland, and to subsequent meetings the 
Scottish Information Commissioner, Scotland's Commissioner for Children and 
Young People, Scottish Parliamentary Standards Commissioner, Scottish 
Commission for Human Rights and the Commissioner for Public Appointments in 
Scotland to provide oral evidence. The Committee agreed to consider further 
invitations to provide oral evidence following consideration of any written evidence 
received. 
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1st Meeting, 2009 (Session 3) 

Tuesday 20 January 2009 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) Johann Lamont 

1. Review of SPCB Supported Bodies: The Committee took evidence from—  

Professor Alice Brown, Scottish Public Services Ombudsman, Eric Drake, 
Director of Investigations, and David Robb, Director of Policy and 
Development, Scottish Public Services Ombudsman; 

Robert Black, Auditor General for Scotland; 

Dr Jim Dyer, Scottish Parliamentary Standards Commissioner. 

2. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence session. 

3. Review of SPCB Supported Bodies (in private): The Committee considered the 
written evidence received and agreed to invite Waterwatch Scotland, the Scottish 
Prisons Compaints Commissioner, the Standards Commission for Scotland, the 
Chief Investigating Officer, the Cabinet Secretary for Finance and Sustainable 
Growth and the Scottish Parliamentary Corporate Body to provide oral evidence at 
future meetings. The Committee agreed to consider any further invitations to provide 
oral evidence at its next meeting. 

 

2nd Meeting, 2009 (Session 3) 

Tuesday 3 February 2009 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) Johann Lamont 
 

1. Review of SPCB Supported Bodies: The Committee took evidence from—  

Kevin Dunion, Scottish Information Commissioner; 

Kathleen Marshall, Scotland's Commissioner for Children and Young People; 
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Gary Womersley, Chief Officer, and Jim Black, Head of Customer Support, 
Waterwatch Scotland; 

Richard Smith, Interim Scottish Prisons Complaints Commissioner; 

Christine O'Neill, Partner, Brodies LLP. 

2. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence, and continued to consider whether to invite 
further oral evidence. 

 

3rd Meeting, 2009 (Session 3) 

Tuesday 24 February 2009 

Present: 
Jackson Carlaw Ross Finnie 
Joe FitzPatrick Trish Godman (Convener) 
Jamie Hepburn (Deputy Convener) Johann Lamont 

 

1. Review of SPCB Supported Bodies: The Committee took evidence from— 

Professor Alan Miller, Chair of the Scottish Human Rights Commission; 

Karen Carlton, Commissioner for Public Appointments in Scotland. 

2. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence. The Committee agreed to invite SPCB to 
provide oral evidence on 10 March 2009 and the Cabinet Secretary for Finance and 
Sustainable Growth to provide oral evidence on 24 March 2009.  

 

4th Meeting, 2009 (Session 3) 

Tuesday 10 March 2009 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) Johann Lamont 
 

1. Review of SPCB Supported Bodies: The Committee took evidence from—  
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Janet Nixon, Secretary to the Commission, Standards Commission for 
Scotland; 

Stuart Allan, Chief Investigating Officer, and David Sillars, Senior Investigating 
Officer, Ethical Standards in Public Life in Scotland; 

Tom McCabe MSP, Member of the Scottish Parliamentary Corporate Body, 
Paul Grice, Clerk and Chief Executive, Ian Leitch, Director of Resources and 
Governance, and Huw Williams, Head of Officeholder Services and 
Allowances Policy, Scottish Parliament. 

2. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence. 

 

5th Meeting, 2009 (Session 3) 

Tuesday 24 March 2009 

Present: 

Jackson Carlaw Ross Finnie 

Joe FitzPatrick Trish Godman (Convener) 

Jamie Hepburn (Deputy Convener) Johann Lamont 
 

1. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes from the evidence.  

2. Review of SPCB Supported Bodies: The Committee took evidence from— 

John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth, 
Tom Harvie-Clark, Head of Water Industry Branch, and Gordon Kilpatrick, 
Head of Sponsorship and Review - Offender Management, Scottish 
Government. 

3. Review of SPCB Supported Bodies (in private): The Committee considered the 
main themes arising from the evidence. 

 

6th Meeting, 2009 (Session 3) 

Tuesday 21 April 2009 

Present: 
Jackson Carlaw Ross Finnie 
Joe FitzPatrick Trish Godman (Convener) 
Jamie Hepburn (Deputy Convener) Johann Lamont 
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1. Decision on taking business in private: The Committee agreed to take item 2 in 
private. The Committee also agreed to consider in private at future meetings its draft 
report.  

2. Review of SPCB Supported Bodies (in private): The Committee considered a 
draft report. 

 

7th Meeting, 2009 (Session 3) 

Tuesday 28 April 2009 

Present: 
Jackson Carlaw Ross Finnie 
Joe FitzPatrick Trish Godman (Convener) 
Jamie Hepburn (Deputy Convener) Johann Lamont 

 

1. Review of SPCB Supported Bodies (in private): The Committee considered a 
draft report.  

 

8th Meeting, 2009 (Session 3) 

Tuesday 5 May 2009 

Present: 

Ross Finnie Joe FitzPatrick 

Trish Godman (Convener) Jamie Hepburn (Deputy Convener) 

Johann Lamont 
 

 
Apologies were received from Jackson Carlaw. 
 

1. Review of SPCB Supported Bodies (in private): The Committee considered 
and agreed a draft report.  
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ANNEXE B: ORAL AND ASSOCIATED WRITTEN EVIDENCE 

 
2nd Meeting, 2008 (Session 3), Tuesday 9 December 2008 
 
Written evidence: 

Cabinet Secretary for Finance and Sustainable Growth, 2 December 2008 
Scottish Parliamentary Corporate Body, 3 December 2008 

 
Oral evidence: 

Paul Grice, Scottish Parliament Clerk and Chief Executive; 
Ian Leitch, Scottish Parliament Directorate of Resources and Governance; 
Tom McCabe MSP, Scottish Parliamentary Corporate Body; 
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth. 

 
Supplementary written evidence: 
 Correspondence between the Committee and the Scottish Government 

Correspondence between the Committee and the Scottish Parliamentary 
Corporate Body 

 
1st Meeting, 2009 (Session 3), Tuesday 20 January 2009 
 
Written evidence: 

Scottish Public Services Ombudsman 
Auditor General for Scotland 
Scottish Parliamentary Standards Commissioner 

 
Oral Evidence: 

Professor Alice Brown, Scottish Public Services Ombudsman; 
Eric Drake, Director of Investigations, Scottish Public Services Ombudsman; 
David Robb, Director of Policy and Development, Scottish Public Services 
Ombudsman; 
Mr Robert Black, Auditor General for Scotland; 
Dr Jim Dyer, Scottish Parliamentary Standards Commissioner. 

 
Supplementary written evidence: 

Supplementary submission from the Scottish Public Services Ombudsman 
Correspondence between the Committee and the Scottish Parliamentary 

Corporate Body 
Correspondence between the Committee and the Scottish Public Services 

Ombudsman 
 

 
2nd Meeting, 2009 (Session 3), Tuesday 3 February 2009 
 
Written evidence: 

Scottish Information Commissioner 
Scotland's Commissioner for Children and Young People 
Waterwatch Scotland 
Scottish Prisons Complaints Commissioner 
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Oral Evidence: 

Kevin Dunion, Scottish Information Commissioner; 
Kathleen Marshall, Scotland's Commissioner for Children and Young People; 
Gary Womersley, Chief Officer, Waterwatch Scotland; 
Jim Black, Head of Customer Support, Waterwatch Scotland; 
Richard Smith, Interim Scottish Prisons Complaints Commissioner; 
Christine O'Neill, Brodies LLP. 

 
Supplementary written evidence: 

Correspondence between the Committee and the Scottish Information 
Commissioner 

Correspondence between the Committee and Waterwatch Scotland 
Correspondence between the Committee and Scotland's Commissioner for 

Children and Young People 
Correspondence between the Committee and the Scottish Prisons Complaints 

Commissioner 
 
 
3rd Meeting, 2009 (Session 3), Tuesday 24 February 2009 
 
Written evidence: 

Scottish Human Rights Commission 
Commissioner for Public Appointments in Scotland 
Further submission from the Commissioner for Public Appointments in 

Scotland 
 

Oral Evidence: 
Professor Alan Miller, Chair of the Scottish Human Rights Commission; 
Karen Carlton, Commissioner for Public Appointments in Scotland. 

 
 
4th Meeting, 2009 (Session 3), Tuesday 10 March 2009 
 
Written evidence: 

Standards Commission for Scotland 
Chief Investigating Officer, Ethical Standards in Public Life in Scotland 
Scottish Parliamentary Corporate Body 

 
Oral Evidence: 

Janet Nixon, Standards Commission for Scotland; 
Stuart Allan, Chief Investigating Officer; 
Paul Grice, Scottish Parliament Clerk and Chief Executive; 
Ian Leitch, Scottish Parliament Directorate of Resources and Governance; 
Tom McCabe MSP, Scottish Parliamentary Corporate Body. 

 
 
5th Meeting, 2009 (Session 3), Tuesday 24 March 2009 
 
Written evidence: 
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Scottish Government response to Scrutiny Improvement Action Group 
Reports 

 
Oral Evidence: 

John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth; 
Tom Harvie-Clark, Head of Water Industry Branch, Scottish Government; 
Gordon Kilpatrick, Head of Sponsorship and Review - Offender Management, 
Scottish Government. 

 
Supplementary written evidence: 
 Scottish Government 
 
 
Other material considered by the Committee: 
 
Submission from the Accounts Commission 
Written submissions from committees of the Scottish Parliament 
Further supplementary submission from Waterwatch Scotland 
Scottish Government response to the Scottish Commission for Public Audit’s review 

of the corporate governance of Audit Scotland 
Further correspondence relating to the written submission by Frank French 
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CabinetSecretary for Financeand SustainableGrowth
John Swinney MSP

T:0845 7741741
E: scottish.ministers@scotland.gsLgov.uk

Trish Godman MSP
Convener
Review of SPCB Supported Bodies Committee
Room T2.60
Scottish Parliament
Edinburgh
EH99 1SP

L December 2008

REVIEW OF SPCB SUPPORTED BODIES COMMITTEE

~
The Scottish
Government

In advance of our discussion on 9 December 2008 I am writing to provide written evidence.

The attached document summarises for the Committee some of the work that the
Government has done to date on improving scrutiny with particular reference to complaints
handing and accountability and governance

The summary is intended to give Committee members a sense of the amount of work that
has been undertaken by the Government and a wide range of partners to inform the
conclusions set out in the reports. It does not give a Government view on the
recommendations from the action groups.

I hope you will find this information useful.

JOHN SWINNEY
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE - WRITTEN EVIDENCE
FROM SCOTTISH GOVERNMENT

Background

1. This evidence summarises for the Committee some of the work that the
Government has done to date on improving scrutiny with particular reference to
complaints handing and accountability and governance. It is intended to inform the
discussions that the committee will be having with the Cabinet Secretary for Finance
& Sustainable Growth on 9th December.

2. In September 2007 Professor Crerar published his review of regulation, audit,
inspection and complaints handling of public services in Scotland. The review was
debated in Parliament in October 2007: MSPs endorsed the main recommendations
and there was cross party agreement on the need to create a robust but
proportionate scrutiny system. As part of the Scottish Government's response to the
Crerar Review, published in January, we made a commitment to move forward with
partners and to report to the Parliament on the direction of travel being taken to
deliver change and improvement to the landscape of scrutiny and complaints
handling of public services in Scotland. On 6th November 2008 the Cabinet
Secretary for Finance & Sustainable Growth made a statement to Parliament setting
out progress to date and announcing a series of structural changes to the scrutiny
body landscape.

Structural changes

3. The Cabinet Secretary's statement announced a number of mergers and
abolitions designed to make easier for service users and service providers to
engage with scrutiny. These changes include major improvements to the way in
which health, social care and social work services are scrutinised.

4. In the statement, the Cabinet Secretary announced a preference to make
changes to complaints handling. This would include the abolition of Waterwatch
Scotland (yVWS) and the transfer of its advocacy function to Consumer Focus
Scotland and the complaints handling function to the Scottish public services
Ombudsman. It would also cover putting the functions of the Scottish Prisoner
Complaints Commissioner on a statutory footing and locating them within the SPSO.
There are obvious links between these proposals and the remit of the Committee
and we would expect these to be discussed in the oral evidence session on 9th

December.

Action Groups

5. As part of our collaborative approach, the Government set up 5 Action Groups
in January 2008 to bring forward practical measures that would help make scrutiny
more proportionate, less burdensome and more focused on the needs of service
users and the public. Parliamentary officials were included in most of the groups.

6. Four of the 5 action groups have now reported and their recommendations
are currently being considered. Two of the action groups seem to have a particular
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resonance with the committee's work: the Fit for Purpose Complaints Action Group
and the Accountability and Governance Action Group. The Government is, therefore,
setting out the background and recommendations made by these groups to help to
inform the committee's further deliberations.

Complaints Handling

7. The Crerar Review identified complaints handling as an activity that played an
important role aligned to external scrutiny, and highlighted the need for improvement
to the present arrangements. The way complaints about public services are handled
is important - when they are handled badly, the public's confidence and trust in public
services is eroded, and the information generated through handling complaints is
vital feedback for service providers and for scrutiny bodies, providing evidence to
inform improvement. A key finding of the Crerar Review was that complaints
processes in our Public Services are not fit for purpose. They are not always
accessible or easy to use and are often complex and far too variable in their content.

8. To deliver an improved approach to complaints handling across public
services in Scotland, the Crerar Review recommended that a standardised
complaints handling system should be introduced, overseen by the SPSO. The
Crerar recommendations aimed to: reduce the complexity of the current complaints
handling systems; introduce a single system led by a single agency with clear remit
to allocate responsibility for dealing with complaints; introduce improvements for the
consumer; improve consistency and co-ordination across sectors, removing potential
for duplication and overlap; centralise the system-design expertise from various
sectors; and allow the lessons learned from each case to be applied more easily
across all public services.

9. The complaints group recommendations can be summarised as
"simplification", Easy to access, understand and use complaints processes will help
the less articulate and less confident to complain. There are many people who know
how to complain; we need to redress the balance to help give those less likely to
have a voice the confidence to complain as well. And simplification will also bring
benefits for service providers. We also need a stronger ethos across our Public
Services which sees genuine complaints as opportunities for learning and which
empowers complaints handlers to resolve as many complaints as possible at the first
level. The sooner complaints are resolved the greater the saving to the public purse.

10. The recommendations are intended to make complaints handling more
responsive, user-centred, and less bureaucratic, and to make the consumer
experience simpler, quicker, and more consistent.

11. The recommendations made by the complaints action group are set out at
An nex A.

12. Although the Government has yet to announce a response to the report, in his
statement to Parliament on 6th November the Cabinet Secretary for Finance &
Sustainable Growth did accept the following:
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• the Government endorses the vIsion of simple, user friendly and broadly
consistent complaints procedures across public services, with the Public Services
Ombudsman working with the public sector to design and implement these new
procedures;

• the Government agrees that local government complaints systems should be a
priority for this new approach.

Accountability & Governance

13. The Accountability & Governance Action Group has provided practical
recommendations on how to simplify accountability structures for scrutiny bodies, a
strengthened role for Parliament, clearer links between scrutiny and improvement
and options for simplifying the status of scrutiny bodies. The group made nine
specific recommendations, which would impact upon all Scottish scrutiny bodies
whether supported or sponsored by Government or Parliament.

14. The recommendations have two broad themes. Firstly, the group consider that
Parliament already has suitably wide powers to hold scrutiny bodies to account and
that no further powers are needed. However the group reinforced that a more pro-
active approach should instead be adopted by Parliament and its Committees. This
builds on the earlier themes of the Finance Committee Inquiry intoAccountability and
Governance which reported under the previousAdministration.

15. Secondly, the group consider that the status of a scrutiny organisation is
important - but of greater importance at the moment is the statutory basis for the
functions of scrutiny and the assurance that scrutiny is being carried out in an
independent manner. The group presented a set of nine principles designed to
ensure operational independence of all scrutiny bodies, irrespective of to whom they
report. The group also examined in some detail the links between 'scrutiny' and
'improvement' and also between scrutiny and standards setting. Recommendations
are made around Ministerial involvement in standard setting and the links to
performance management and the outcome based approach.

16. The group's recommendation dealing with further work on the SPCS
proposals for harmonisation of Parliamentary Commissioners' governance
arrangements, and some aspects of the Auditor General for Scotland tenure, have
very clear links to the outcomes of the SCPAReport and the work of the Committee.

Conclusion

17. In conclusion, Government is keen to support Parliament in its consideration
of the relationship it has with the commissioners and ombudsman it supports. We
look forward to discussing these issues in more detail on 9th December.

The Scottish Government
December 2008
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ANNEX A

REVIEW OF SPCB SUPPORTED BODIES COMMITTEE - WRITTEN EVIDENCE
FROM SCOTTISH GOVERNMENT

RECOMMENDATIONS FROM THE FIT FOR PURPOSE COMPLAINTS ACTION
GROUP

1. To improve the way complaints are handled:

(a) A set of principles based on the present SPSO guidance (Valuing Complaints)
founded on consumer focus and simplification should form the basis of all
public service complaints handling processes, which will be developed in
partnership between the SPSO and service providers. For example, to make
the consumer journey as consistent as possible all processes should include
stages for informal resolution, formal internal review and then external review
and remain flexible enough to meet the needs of individual consumers;

(b) There should be a standardised complaints handling process for each public
service sector based on these principles - so that, for example, all care
homes have a process in common and all registered social landlords have
their own common process;

(c) A signposting service, with a single point of contact, should be established to
provide guidance and general advice to consumers on complaining, and this
should be based around an existing service such as Consumer Direct;

(d) Mediation for providers and consumers as well as advocacy for consumers in
need of support should be introduced where appropriate, and Government
should consider how best to resource mediation and advocacy in complaints
handling;

(e) All public service organisations should review their schemes of delegation to
ensure that the authority to resolve complaints at the front line and by
complaints handlers is maximized and that the chain of decision making is as
short as possible;

(f) All public service organisations should review the training needs of front line
employees and complaints handlers to ensure they have the skill and
confidence to exercise authority delegated to them in handling complaints;

(g) All public service organisations should review and enhance the status of
complaint handlers. In addition, the SPSO should establish a cross-sectoral
network of complaints handlers and a website to allow complaints handlers to
share best practice in complaints handling. Further, the SPSO should
coordinate the training for complaints handlers and develop a recognised
qualification for complaints handlers;
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(h) The SPSO, working with scrutiny bodies and service providers, should
improve the way in which the learning from complaints is used to drive
improvement and the way in which providers demonstrate this to consumers.
Each council should review its current arrangements for learning from
complaints and decide whether they are fit for purpose. The SPSO should
work with COSLA and/or the Improvement Service to develop a best practice
guide on how to learn from complaints;

(i) Priority should be given to introducing standardised complaints processes in
the sectors where there is the greatest risk to consumers from service failure
and from which most complaints emerge - namely across the social care
sector and across services provided by local government;

G) The SPSO should work with local government and the Care Commission to
develop complaints systems for social care and social work services which
must include clearer communication about responsibility for handling
complaints and better sharing of information on complaints and Government
should consider a National Care Standard for complaints handling.

2. In the wider scrutiny landscape, Government should identify how scrutiny
bodies must ensure appropriate use is made of complaint outcomes.

3. To reduce the complexity and perceived inconsistencies in approach, and in
the structure of the complaints landscape:

(a) Legislation should be introduced to allow changes to the complaints
landscape and to allow better sharing (e.g. to allow the SPSO and complaints
handling bodies to share headline information on cases under consideration);

(b) Government and/or Parliament should not establish any new complaints-
handling bodies without first considering if the SPSO could take on the
function, or, only where that would be inappropriate, whether an existing body
could expand its role to cover the new function;

(c) The complaints handling function should not be embedded within bodies with
an inspection and regulation role, save in exceptional circumstances such as
to protect particularly vulnerable consumers;

(d) The number of stand-alone complaints handling bodies should be reduced,
and functions should be transferred, where appropriate, to simplify the
process and landscape for consumers. Specifically, Government should
consider:

I. Transferring the role currently performed by local authority Complaint
Review Committees for social work to the SPSO;

II. Transferring responsibility for local authority Education Appeal Committee
work and Independent Adjudication functions from local government to an
independent tribunal;

115



III. Ensuring that 'clinical' prison complaints should be dealt with either by the
Prison Complaints Commissioner or by NHSScotland, if the provision of
health in prisons transfers to NHSScotland;

IV. Transferring the bus complaints function within the Passenger Transport
Users Committee to the SPSO;

V. Transferring the complaints function of Waterwatch Scotland to the SPSO;

VI. Transferring the Prison Complaints Commissioner's functions to the SPSO,
and pursuing opportunities to put the functions of the prison complaints
regime on a statutory footing;

VII. Retaining the police complaints framework, which is still being embedded,
and allow this to develop further, but the case for merging with the SPSO
should be considered during the next Parliamentary session. The PCCS
should endeavour to share services with the SPSO where practically
possible.

4. The SPSO should retain responsibility for considering 'upper-tier' complaints.

5. To oversee a new fit for purpose complaints system, the SPSO should be
given the authority and appropriate resources to work with service providers and
sectoral interests to:

(a) Develop and approve, for each sector, standardised public service complaints
handling systems which include realistic but challenging timescales and
processes to keep all parties informed of progress;

(b) Coordinate training for complaints handlers, develop a complaints handling
network and website, and issue guidance for service provider front-line
employees and complaints handlers about how to deal effectively with
complainants, including those whose behaviour is unacceptable,
unreasonable or inappropriate;

(c) Coordinate the way outputs and outcomes from complaints are reported and
followed through to improve services;

(d) Allocate responsibility to service providers (or scrutiny bodies, if appropriate)
to lead on individual complaints where more than one body could handle it, to
ensure clarity over responsibility and eliminate duplication of effort.

6. The Parliament should be asked to approve the single set of principles on
which all complaints handling process would be based.

7. Government and Parliament should consider options for giving the SPSO
authority to develop and approve complaints processes, and Government should
consider introducing a general requirement on all public service providers to comply
with approved complaints handling processes.
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8. To deliver change to simplified complaints handling systems:

(a) Government should ask SPSO to prepare now for taking on additional roles
identified in this report and ask service providers to work towards compliance
with new processes and utilise the new features within their complaints
handling systems;

(b) The SPSO should work with service providers and scrutiny bodies, as well as
COSLA for the local government sector, to develop a consistent way to
capture performance against the complaints handling principles, including
assessment of the costs of providing professional complaints handling
services.

The full report can be found at this link:

Fit for Purpose Complaints Action Group Report

Scrutiny Improvement Team
November 2008
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ANNEX B

REVIEW OF SPCB SUPPORTED BODIES COMMITTEE - WRITTEN EVIDENCE
FROM SCOTTISH GOVERNMENT

RECOMMENDATIONS FROM THE ACCOUNTABILITY & GOVERNANCE

R1 - Expand current practice amongst scrutiny bodies of publishing reports and
presenting those simultaneously to the Parliament and Ministers. This should be set
out as best practice in framework documents.

R2 - Ministers to formally adopt the key principles of governance to ensure
operational indepen.dence for scrutiny bodies.

R3 - Ministers should publish a source template for scrutiny bodies to use in
developing Framework Documents and include this in the Scottish Public Finance
Manual (SPFM).

R4 - That, subject to discussions on the findings of the SCPA inquiry, the SPCS
proposals for legislative change in respect of Parliamentary Commissioners (and
AGS in respect of tenure in post) merit further consideration for inclusion in statute.

R5 - Ministers to confirm the principle that where responsibility for strategic policy
issues rests with Ministers, accountability for the relevant scrutiny bodies also rests
with Ministers.

R6 - That Ministers should accept the principle that, in general, Ministers should set
the national strategic standards in all areas of public services, recognising the need
for input of expertise, user engagement and working within the context of new
relationships with local government.

R7 - That Ministers should examine their approach to setting national standards to
consider an approach which sets out those national standards where a quantitative
approach is sufficient (such as in enforcement) and those where the focus needs to
be on improvement.

R8 - That Ministers should ensure that scrutiny bodies remain closely involved with
the development of standards.

R9 - There are a number of options related to the scrutiny of health available to
Ministers which AGAG noted and endorsed for consideration by Ministers.

The full report can be found at this link:

Accountability and Governance Action Group Report

Scrutiny Improvement Team
November 2008
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SUBMISSION FROM SCOTTISH PARLIAMENTARY CORPORATE BODY TO THE 
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
 
Thank you for your letter of 25 November 2008 inviting the SPCB to give oral 
evidence to the Review of SPCB Supported Bodies (RSSB) Committee on 9 
December in relation to the Committee’s inquiry on the future structural landscape of 
those officeholders who are presently funded by the SPCB.  These bodies are:  
 

• The Scottish Public Services Ombudsman 
• The Scottish Information Commissioner 
• The Scottish Parliamentary Standards Commissioner 
• The Commissioner for Children and Young People in Scotland 
• The Commissioner for Public Appointments in Scotland 
• The Scottish Commission for Human Rights 

 
In your letter you indicted that the Committee would find it useful to have a written 
submission from the SPCB in advance of the evidence session.  In providing this 
written submission I should first of all like to thank the Committee for undertaking this 
inquiry and make clear that the SPCB fully recognises that the officeholders 
mentioned above have all been established by the will of Parliament and many 
Members will have their own thoughts but we consider that this is an important 
opportunity for the Parliament to look afresh at the structure of these officeholders 
based on the experiences and lessons we have learned over the last few years.   
 
We are aware that there have been two main drivers to the public services reform 
agenda.  In respect of the officeholders, funded by the SPCB, the work in the 
previous parliamentary session by the then Finance Committee with a report of its 
inquiry into accountability and governance arrangements and, since then, the Crerar 
review on regulation, audit, inspection and complaints handling. 
 
The Committee might be interested to learn that the SPCB at both official and 
political level has over the past few months, had positive and constructive dialogue 
with the Government on this reform and how it might impact on the officeholders that 
we fund.  As I mentioned previously, we, on the SPCB, fully recognise that while the 
SPCB funds the commissioners and Ombudsman they are Parliamentary bodies and 
it is only proper that the Parliament determines what their future structure should be.    
 
This letter and attachment constitute the SPCB’s submission.  
 
I shall be happy to expand on any point, either in writing or orally at your evidence 
sessions, whichever is most convenient to the committee. 
 
 
Tom McCabe 
3 December 2008
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Scottish Parliamentary Corporate Body (SPCB) –Evidence to the Committee 
 
Introduction 
 
1. The SPCB believes that this is an opportune time to consider changes to the 
landscape of commissioners and ombudsman which should provide value for money 
opportunities from the sharing of services and, of greater importance, making it 
easier for the general public to identify with one body covering associated functions. 
 
2. At present the SPCB has responsibility for funding 6 officeholder bodies.  The 
SPCB’s proposal is to reduce this to 3 bodies.  The proposal does not remove any of 
the existing functions. The intention is that these be consolidated within 3 distinct 
bodies as follows:  
 

• A Complaints and Standards Body 
• A Rights Body; and  
• An Information Body. 

 
 The Complaints and Standards Body 
 
3. It is proposed that this body comprise of:  
 

(1) The functions of the Scottish Public Services Ombudsman, including 
those  functions that the Government recommended should be subsumed into 
that  Body in the statement made to Parliament by the Cabinet Secretary for 
Finance and Sustainable Growth on 9 November.  These functions would 
include those currently undertaken by Waterwatch Scotland and the 
complaints handling functions of the Scottish Prisoner Complaints 
Commission;  

 
 (2) The functions currently undertaken by the Commissioner for Public 
 Appointments in Scotland;  
 
 (3) The Scottish Parliamentary Standards Commissioner; and  
 
 (4) The Standards Commission for Scotland and the Chief Investigating 
 Officer.   
 
4. This would place in one body the majority of complaints currently handled 
across  public sector organisations and would have the added advantage of bringing 
together those bodies with a ‘standards’ function, whether that is in relation to a 
conduct matter or an appointment process. 
 
5. The SPCB does recognise that inclusion of the Scottish Parliamentary 
Standards Commissioner may be more controversial than some of the others, given 
the direct reporting mechanism that exists between the Commissioner and the 
Standards, Procedures and Public Appointments Committee. The investigative 
function would be part of the new body which would report findings to the Standards, 
Procedures and Public Appointments committee, as at present. 
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6. In putting forward this proposal the SPCB recognises that the Standards 
Commission for Scotland and the Chief Investigating Officer are both Ministerial 
appointments and therefore, the Government may have a view on these bodies 
merging with parliamentary bodies.  It would be open to the Committee to discuss 
with Ministers this issue with a view to retaining Parliamentary involvement in the 
nomination of the officeholders. 
 
The Rights Body 
 
7. It is proposed that this body comprise of:  
 

(1) The Commissioner for Children and Young People in Scotland 
 
(2) The Scottish Human Rights Commission.  

 
8. As the functions undertaken by both of these bodies are primarily advocacy, it 
is the SPCB’s view that such a merger of functions makes sense.  
 
The Information Body 
 
9.  This would be the Scottish Information Commissioner as a standalone body 
as at present. The functions undertaken by this Commissioner do not sit neatly into 
either the Complaints and Standards or the Rights Body.  Moreover, there would be 
a problem of overlapping jurisdiction between the Ombudsman and the Scottish 
Information Commissioner. 
 
Governance arrangements including term of office 
 
 10. With the exception of the Scottish Human Rights Commission all of the 
existing officeholders are standalone individual Commissioners. There are therefore 
2 possible models for the governance status of the above bodies.  One option would 
be for the body to be headed by an officeholder.  This could be a Crown appointee 
or, indeed, an SPCB appointee on behalf of the Parliament. One advantage of 
having a single named officeholder is clarity of accountability both to the individual 
who is seeking a remedy and to the Parliament.   
 
11. Another option would be to create a body corporate in the form of a 
Commission with a chair and perhaps 3 or 4, other board members. This would have 
the advantage of collective decisions by a board or, perhaps by delegation within the 
board.    
 
Term of Office
 
12. The term of office to be held by an officeholder (or Commission board 
member) requires consideration.  The present arrangements allow an officeholder to 
be appointed for a period of up to five years with a possible renewal or 
reappointment for a further period not exceeding five years depending on the 
legislation.   
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13.  The SPCB is strongly of the view that any future arrangement should be 
based around a fixed term, one-off appointment in the case of a single 
commissioner.  The SPCB, recommended accordingly in its evidence to the Scottish 
Commission for Public Audit (SCPA) which recently considered the governance 
arrangements in respect of Audit Scotland.  The SCPA has now reported and it is 
noted that the appointment term for the Auditor General which the SCPA has 
recommended is a fixed 8 year term of office.    
 
14. The SPCB is offering no firm recommendation on the number of years for a 
one of period of appointment. However, the SPCB suggests that it should be 
between 5 and 8 years.  This should be accompanied, as at present, with the powers 
for the Parliament to remove any officeholder where it is appropriate to do so.  
Should the Committee recommend the use of Commissions (bodies corporate) it is 
further suggested that the chair has an appointment period similar to that of a single 
Commissioner, with varying periods for the other board members thus allowing a 
staggered approach to the replacing of members.  This would allow a degree of 
continuity of experience to be maintained.  
 
Finance Committee Recommendations 
 
15. The SPCB fully supports the recommendations made by the then Finance 
Committee of the Parliament that the powers available to the SPCB under the 
Scottish Commission for Human Rights legislation be extended to apply to all 
Commissioners (or Commissions). This would allow the SPCB to be more pro-active 
with regard to shared services, whether or not some, all or none of the existing 
structural arrangements are altered.   
 
16. The SPCB has used the powers available to it under the Human Rights 
Commission legislation to establish the office of the Scottish Commission for Human 
on a co-location basis with the UK Commission’s office in Glasgow.  The Annex to 
this submission contains information on these legislative provisions. 
 
Further Issues  
 
Legal Status 
 
17. In addition to the provisions recommended by the then Finance Committee 
there are two other areas which the Committee is invited to consider.  The first of 
these is in relation to the legal status of the officeholders.  Some officeholders, 
currently in post, have taken legal advice regarding what legal status they may have 
and whether they incur personal liability for their actions as officeholders.  They also 
took advice on the position of contracts entered into by them (in particular contracts 
of employment) being transferred to a new appointee.   
 
18. Although the SPCB is satisfied that appropriate conditions of appointment of 
commissioners can deal with most of the matters raised by the officeholders, there 
remains an issue of continuing personal liability even after an officeholder demits 
office.  To put the matter beyond doubt, the SPCB is seeking a power to indemnify 
officeholders as may be required.   
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19. The second issue relates to the position of officeholders who wish to seek 
employment when they demit office.  At present the Scottish Public Services 
Ombudsman and the Commissioner for Public Appointments in Scotland are 
disqualified from any form of appointment or employment with any of the public 
bodies which are within jurisdiction of their posts.  This in effect amounts to most 
public bodies in Scotland.  Whilst the SPCB understands and, indeed, supports a 
prohibition, this should be for a limited period only.  The current prohibition is for 3 
years which is considered to be unreasonably long. Thus the committee is invited to 
consider a lesser period. 
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Suggested legislative changes to harmonise legislation impacting on the SPCB:- 
 
(i) Term of Office – officeholders to hold a single term of office 
 
(ii) Removal from Office – as provided by legislation under section 3 of the 
Commissioner for Children and Young People (Scotland) Act 20003 
 
(iii) Appointment of staff – SPCB to approve number and terms and conditions of 
staff 
 
(iv) Financial Provision – the SPCB is to pay any expenses ‘properly’ incurred by 
the officeholders.  Prior to the start of the financial year, officeholder’s proposals on 
expenditure to be subject to approval by the SPCB 
 
(v) Strategic Plans – officeholders to lay a strategic plan before the Parliament 
and prior to doing so, provide a draft of it to, and invite comments from the SPCB 
and others 
 
(vi) General Powers – officeholders to require consent of the SPCB to acquire 
and dispose of land 
 
(vii) Location of office – officeholder’s determination as to the location of their 
office to be subject to the approval of the SPCB 
 
(viii) Sharing of premises, staff services and other resources – officeholders to 
enter into arrangements with any other public body or officeholder for the sharing of 
premises, staff services etc. 
 
(ix) Status of Officeholders – to clarify their legal status in relation to indemnity. 
 
(x) Employment Restrictions – to consider reducing 3 year disqualification from 
appointment to listed/specified authority. 
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 9 December 2008 

[THE CONV ENER opened the meeting at 10:31] 

Decision on Taking Business in 
Private 

The Convener (Trish Godman): Good morning 
and welcome to the second meeting in 2008 of the 
Review of SPCB Supported Bodies Committee. I 
have received an apology from Johann Lamont. I 
remind committee members and members of the 
public to switch off mobile phones and 
BlackBerrys. 

The first decision that  the committee must take 
relates to its consideration of themes arising from 
evidence that we will hear at this meeting and how 
best to take forward the inquiry ’s themes. The 
outcome of the discussions will feed into the 
committee’s report, which will be a public  
document. Members are also asked to consider 
discussing the committee’s work programme in 
private, as that will include discussion of potential 
witnesses in relation to the provisional timetable.  
The committee’s decisions will be made public via 
the minutes of the meeting. The question is, 
therefore, that we take items 3 and 4 in private 
and that, at future meetings, we consider the main 
themes arising from the evidence in private. Is that  
agreed? 

Members indicated agreement.  

Review of SPCB-supported 
Bodies 

10:32 
The Convener: I welcome our first witnesses.  

Thank you for attending and giving evidence to our 
inquiry. We have Tom McCabe MSP, member of 
the Scottish Parliamentary Corporate Body; Paul 
Grice, clerk and chief executive to the Scottish 
Parliament; and Ian Leitch, director of resources 
and governance in the Scottish Parliament. 

It says in my briefing that, before we move to 
questions, Tom McCabe should give us an 
“opening”, so he can sing or dance if he likes, but I 
am sure that he will give us a— 

Tom McCabe (MSP) (Scottish Parliamentary 
Corporate Body): I think that you would probably  
prefer me to speak, convener. 

The Convener: Yes, I probably would. 

Tom McCabe: Good morning and thanks for the 
opportunity to give evidence to the committee. As 
you will  know, I am here today on behalf of the 
SPCB, which has responsibility for funding the 
office-holders who are within the remit of the 
committee’s inquiry. I thank the committee for 
taking on this  important piece of work. I am 
strongly of the view that we should not miss the 
opportunity to consider the structure around the 
office-holders, based on the Parliament ’s 
experience from its first nine years.  

I hope that the committee’s work will point us to 
three desirable outcomes: better value for the 
public purse; higher standards of output from 
individuals in the bodies concerned; and services 
for the general public that are more 
understandable and easier to use. We on the 
SPCB fully recognise that, although the SPCB 
funds the bodies in question, they are 
parliamentary bodies, so it is only proper that  
Parliament has a say in their future structure. I 
welcome the committee as a means of helping to 
deliver our aims.  

I want to say a few words on discussions in the 
SPCB about the future structural landscape that  
we envisage. In proposing a structure for 
discussion, I am aware that some members of 
Parliament and stakeholders on whom our 
proposals have a direct impact may hold a 
different view from that of the SPCB. It will be 
interesting to hear those views as the committee’s 
inquiry progresses. 

The committee will have received a written 
submission from the SPCB. I do not propose, in 
the time that is available to me, to go over 
everything in the submission. However, I reiterate 
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that our submission’s principal proposal is to 
merge the existing six bodies for which the SPCB  
has responsibility into three bodies. I make it clear 
that our proposals are for a structural merger of 
the bodies and that the functions that the existing 
bodies undertake should remain, although how 
those functions are executed could of course 
change. 

The three new bodies that we propose are a 
complaints and standards body, a rights body and 
an information body. The complaints and 
standards body would undertake the functions of 
the Scottish Public Services Ombudsman as well 
as the functions that, in his statement last month,  
the Cabinet Secretary for Finance and Sustainable 
Growth recommended should be subsumed into 
that body. Those include the functions of 
Waterwatch Scotland and the prisons complaints  
function. The new body should also undertake the 
functions that are currently undertaken by the 
Standards Commission for Scotland, the Office of 
the Chief Investigating Officer, the Commissioner 
for Public Appointments in Scotland and the 
Scottish Parliamentary Standards Commissioner.  

I acknowledge that the inclusion of the functions 
of the Scottish Parliamentary Standards 
Commissioner may be more controversial than 
that of some of the others, given the direct  
reporting mechanisms that exist between the 
commissioner and the Standards, Procedures and 
Public Appointments Committee. I also 
acknowledge that the members of the Standards 
Commission for Scotland and the chief 
investigating officer are ministerial appointments. 
The Government will have a view—a positive one,  
I hope—on the suggestion that we merge those 
bodies with parliamentary bodies. 

The second new body would be a rights body 
whose functions would comprise the existing 
functions of the Scottish Human Rights  
Commission and Scotland’s Commissioner for 
Children and Young People. The functions that the 
two undertake are closely related to human rights, 
so we consider that merging them would be 
sensible.  

The final body that we propose is an information 
body, which would comprise the Scottish 
Information Commissioner as a stand-alone body,  
as at present. Our view is that the functions that  
the commissioner undertakes would not sit neatly  
with either the complaints and standards body or 
the rights body. 

I realise that a lot of detail must be added to 
those suggestions. That may be covered in the 
discussion that will follow. In any event, we will do 
our best to answer any questions that the 
committee may have.  

The Convener: I will kick off by asking for some 
clarification. It would help the committee if you told 
us about the budget and staff of the bodies that  
are supported by the SPCB. We will have to 
explore those issues. 

Tom McCabe: We currently support the Scottish 
Public Services Ombudsman, the Scottish 
Information Commissioner, the Scottish 
Parliamentary Standards Commissioner,  
Scotland’s Commissioner for Children and Young 
People, the Commissioner for Public  
Appointments in Scotland and the Scottish Human 
Rights Commission. Between them, those six  
bodies employ about 96 full -time-equivalent staff.  

Jamie Hepburn (Central Scotland) (SNP): You 
said in your opening statement that you want a 
more streamlined process that is easier for the 
public to understand to arise out of the 
committee’s deliberations. That is fairly similar to 
some of the stuff that the Scottish Government 
has talked about. You have accepted the Cabinet  
Secretary for Finance and Sustainable Growth’s 
suggestion that the functions of some bodies that  
the Government supports should be transferred to 
the SPSO. Is it fair to say that there is a degree of 
overlap between the SPCB’s proposals on 
commissioners and public bodies and those of the 
Scottish Government? 

Tom McCabe: We are certainly working in 
parallel streams. We have had discussions with 
the Scottish Government and the cabinet  
secretary. Sitting behind that is a wider view in 
Parliament that now is an opportune moment to 
review what we did in the first nine years and that,  
with the wisdom of experience, we perhaps would 
have done things slightly differently. That is  
coming together in the thinking that is emanating 
from the SPCB and the Scottish Government. 

Jamie Hepburn: You have led into the follow-up 
question that  I was going to ask. What you say 
reflects your written evidence, in which you 
suggest that it is time to “look afresh” at the 
structures, 
“based on the experiences and lessons w e have learned 
over the last few  years.” 

Will you flesh that out a little? What are some of 
the experiences and lessons that we have 
learned? As a new member of the Parliament, I 
am particularly interested in that.  

Tom McCabe: I think that it is fair to say that, in 
the first two sessions of Parliament, there was—
with the best of intentions—what I have described 
as a degree of commissioneritis. Members were 
keen to address shortfalls that had existed in the 
past and to deal with issues that had cropped up  
during the first two sessions of Parliament. The 
solutions that Parliament came up with were 
discrete but, as time has passed, we have seen 
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that some of the functions could be brought  
together. One of our proposals is to merge the 
children’s commissioner with the Scottish Human 
Rights Commission. We have had the opportunity  
to stand back and see that there is great similarity  
in the functions of the two bodies in respect of 
rights, particularly human rights. There is an 
opportunity to bring together bodies that were 
previously viewed in isolation. The experience of 
seeing them in operation has led us to think that 
what we looked at in isolation in the past could 
now be looked at slightly differently. 

Jamie Hepburn: So there was perhaps a 
degree of overlap in the intentions that lay behind 
the creation of the different commissioners and 
commissions and, now that the matter has been 
thought through more thoroughly, it appears that  
the functions should have been put together. That  
is reflected in your very specific recommendation 
that we go from six bodies to three. What process 
did the corporate body go through to come to that  
recommendation? Was evidence sought, or is it an 
opening gambit? 

Tom McCabe: The recommendation draws on 
the corporate body’s experience over the past  
couple of sessions and the pleadings that it has 
received from the current and previous Finance 
Committees, which have expressed concerns  
about overlap and cost. A previous Finance 
Committee report pointed us in this direction. The 
corporate body has looked at the bodies over time 
and received annual budgets. On some 
occasions—not so much this year, I am happy to 
say, but in previous years—there were robust  
discussions with commissioners and bodies about  
the budgets that they were proposing. That is only  
one example. Although our approach is influenced 
by budgetary concerns, it is not predominantly  
driven by them.  

Jamie Hepburn: I have more questions, but we 
can perhaps come back to them.  

Ross Finnie (West of Scotland) (LD): I would 
like to pursue the issue. The committee has been 
asked to do two things. First, as Tom McCabe said 
in his opening remarks, we have been asked to 
take cognisance of what has happened over time.  
Secondly, we have been asked to consider the 
several reports that have been produced on the 
efficiency or otherwise of complaints and 
regulatory processes.  

We are being asked to address these bodies 
specifically because, as Tom McCabe rightly  
pointed out, they are the creations of the 
Parliament, so it is right  that a parliamentary  
committee should consider them. It is clear that  
although, as Crerar has suggested, we can look at  
this as a huge opportunity for improvement, before 
we make any recommendations we must have 
regard to the impact that any changes might have 

on the delivery of the work of the commissioners.  
To do that, we will require evidence.  

I am puzzled by the corporate body ’s 
submission. I would have expected to have 
received from it a narration of why it believes,  
referring to Crerar, the Finance Committee or 
others, that there is overlap, wasteful expenditure,  
inefficiency and so on. Instead, the corporate body 
has rushed straight to a conclusion. Like Jamie 
Hepburn, I am interested in what evidence the 
corporate body took that enabled it to be satisfied,  
before it came to that conclusion, that it had 
considered the impact on the functions. I will come 
separately to the evidence of inefficiency, but I will  
first deal with the clear recommendation from the 
corporate body to streamline the bodies in this 
fashion. What evidence did the corporate body 
take before coming to that conclusion? Did it  
assess the impact on the work of the 
commissioners? 

10:45 
Tom McCabe: We looked at functional 

realignment first and foremost. We can arrange a 
session to take evidence or we can fall back on 
the experience of the current and previous 
corporate bodies. I mean no disrespect when I say 
that we are better informed by experience over 
time than by a short-li fe look at an issue.  
Experience has informed the corporate body and 
the officials who serve us that there could be a 
better way of doing things. As my submission 
says, different parliamentarians might take 
different views. I would be surprised if some of the 
stakeholders did not disagree with the proposal to 
an extent. At the risk of being cynical, I say that I 
have met few people who do not try to defend their 
empire. 

Our proposal is fashioned by experience. I make 
it clear that the corporate body is happy to take 
away its proposal and provide much more detail  
about how that could come about, i f that would be 
useful to the committee. As the corporate body 
funds the bodies and has the experience, it would 
be happy to supply further papers that provide 
more detail behind the proposal.  

Ross Finnie: I am interested in your 
experience—that is what the committee wants to 
hear. However, I am puzzled about whether the 
corporate body’s experience is of many references 
to it by people who have used the commissioners ’  
services—that is to do with policy—or of overlaps 
in financial functions, physical structures and all  
the other matters to which the Finance 
Committee’s report and the Crerar review refer 
and into which the corporate body could give us a 
personal insight. After all, Crerar tends to 
generalise, although the report runs to 300 pages,  
and so does the Finance Committee. I am 
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genuinely interested in the corporate body ’s 
experience, but you suggest that your 
overwhelming experience relates to the 
commissioners’ functions rather than their 
administration.  

Tom McCabe: That is not the case—our 
experience relates very much to the latter issue.  
Individuals who might complain or offer a view on 
the service that they have experienced tend to 
approach the Government rather than the 
corporate body, which administers the bodies. I 
mean no disrespect to the Parliament or to the 
body that looks after its administrative affairs when 
I say that the public are not greatly aware that a 
thing called the Scottish Parliamentary Corporate 
Body exists and, to be frank, we do not particularly  
need to engage in a public relations campaign that  
makes them more aware, because we are largely  
behind-the-scenes administrators. 

I do not know whether the example is  
appropriate, but I am not telling tales out of school 
if I say that one commissioner proposed a budget  
increase of about 6.1 per cent and suggested that  
that followed a robust zero-based budgeting 
exercise. I pointed out from my experience that  
that must have been one of the few such 
exercises—if not the only one—to produce a 
request for a budget increase at double the 
inflation rate. After a single discussion, we settled 
on an increase of 2.9 or 3 per cent. That  
suggested to me that such bodies could be 
administered a bit differently and better. That is 
just one example—there are others—of how, 
when we follow the tendency to put activities in 
silos in public life, people defend and try their best  
to expand those silos. That has been the 
experience in public life. Our proposal would 
mitigate that to a degree.  

Jackson Carlaw (West of Scotland) (Con): I 
thank you for the refreshing candour in your 
opening remarks, which hinted at  
commissioneritis. I appreciate the suggestion that  
the various operations for which the SPCB has 
responsibility should be merged. You have hinted 
at one of the challenges, which is the defence of 
empires and everything that goes with that. As you 
have approached the issue and arrived at that  
recommendation, what challenges do you think  
will present themselves in effecting the change,  
and what practicalities might intrude on its being 
deliverable? 

Tom McCabe: One of the challenges might  be 
that individual stakeholders defend the status quo.  
An example of that, from a parliamentary  
perspective, might be the role of children’s 
commissioner. Some people were passionate 
about creating that position, and they might worry  
greatly that merging it with another body might  
dilute its functions. One of the challenges for us  

would be to offer reassurance that we are not  
trying to alter the functions of the children’s 
commissioner but simply trying to streamline 
administration.  

Jackson Carlaw: That is a political challenge, in 
terms of the formidable representation that might  
follow from concerns about the recommendations.  
Sometimes when things have been established,  
they have a rhythm of their own and, although it  
might seem sensible to bring organisations 
together, the practical element is more 
complicated. Do you believe that the practical 
element, notwithstanding the political reassurance,  
is perfectly achievable? 

Tom McCabe: Yes, I think so. In the final 
analysis, a lot of committed professionals are 
involved. There are always people who will defend 
their territory, but I am sure that, between the 
committed professionals who work within the 
bodies and the expertise that exists among the 
parliamentary officials who serve the corporate 
body, we can find a way to bring the bodies 
together.  

In our discussions with the minister, there is a 
will to try to make this happen—even in relation to 
the possibility of merging ministerial and 
parliamentary bodies. It  seems that there will be a 
fair movement towards ensuring that, whatever 
our final decision is, we can put it in place 
timeously and effectively. 

Jamie Hepburn: It is always said that the devil 
is in the detail with such things, so I have a couple 
of questions on the SPCB’s specific  
recommendations, and on the terms and 
conditions—for want of a better term—of the 
people who have been, or will be, appointed.  

In your written evidence, you make a clear 
recommendation that individual commissioners  
should in future be appointed for a single term, 
rather than being able to be reappointed. Why 
have you come to that conclusion? How does it fit  
in with the fact that some people who are in 
position just now have come into post under a set  
of guidelines that may state that they are eligible 
for reappointment? How will that change be 
brought into effect? 

Tom McCabe: We recently gave evidence to 
the Scottish Commission for Public Audit with 
regard to the Auditor General for Scotland and 
other such posts, and that particular issue came 
up. We said then—and we still hold this view—that  
experience suggests that the reappointment  
process often largely involves going through the 
motions. In practice, it becomes difficult, although 
not impossible, not to reappoint. We live in an 
increasingly litigious society and the advice that  
politicians or people on an appointment panel get  
from human resources and legal professionals is 
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that there has to be a distinct and defensible set of 
circumstances in place not to reappoint. 

We felt that, although the reappointment process 
is pretty involved, it largely consists of going 
through the motions. Some people might not like 
to hear that, but it is the truth. It would be a brave 
set of individuals who took the decision not to 
reappoint. I am not saying that that  is impossible 
or that it has never happened but, in the main,  
reappointment would take place. We have 
concluded that it would be better to appoint  
someone for a reasonable length of time, for it to 
be clear that the appointment is for a singl e term 
and for the terms and conditions to reflect that. In 
light of our experience, we feel that a single term 
would be better than a reappointment.  

Jamie Hepburn: We do not have that system 
now but we have people in place, so how would 
the corporate body propose moving towards a new 
system? 

Tom McCabe: The legislation would have to 
take care of that. Perhaps Paul Grice will give you 
a bit more detail.  

Paul Grice (Scottish Parliament Clerk and 
Chief Executive): It is about expectations. Three 
commissioners are coming up for reappointment in 
the next few months, and the corporate body has 
taken a view that they should be offered fairly  
short terms of appointment. If the committee were 
to go down the route suggested, it could be 
effected in law, but there would be an onus on the 
Parliament to make it clear to any commissioners  
who take up appointments that that was what was 
happening. That is how to move forward. It is good 
fortune that half the commissioners are coming 
through the process now. For the others, we would 
have to consider specific transitional provisions,  
but I am confident that we can find a way through 
that. 

Jamie Hepburn: You also make a 
recommendation on the future employment of 
commissioners. At the moment, they are 
prohibited for three years from working for 
organisations that were under their remit. You 
invite us to consider a lesser period. Are you 
suggesting six months, a year or two years? 

Tom McCabe: When we gave evidence to the 
Scottish Commission for Public Audit, we 
mentioned that there is a standing committee from 
which former ministers, if they intend to take up a 
public appointment, must get advice on whether 
the appointment would be appropriate to take up. I 
think that the timescale in those circumstances is  
around two years. That is a guideline, but it is no 
more than that.  

Jamie Hepburn: Do you recommend that there 
should be a similar guideline? 

Tom McCabe: I am saying that it is one of the 
guidelines that the committee could consider. We 
do not have a hard and fast view on whether a 
year or two years is the right period, but three 
years is too much. It seems harsh. If the 
committee stuck to three years then, to enable us 
to recruit from a broad enough pool, it would be 
necessary to offer a salary that, in other 
circumstances, might look excessive as 
compensation for the fact that we had taken the 
post holder out of certain employment possibilities  
for an extended period.  

The Convener: I have a question about the 
commissioners’ legal status. Is there a problem 
with the requirement for the SPCB to indemnify  
them? Will it be easy to address? 

Tom McCabe: I will hand over to my legal eagle 
on that.  

Ian Leitch (Scottish Parliament Directorate of 

Resources and Governance): Present  
commissioners are appointed and do not appear 
to have in law an independent status separate 
from themselves. England has the legal concept of 
the corporation soul, on which your parliamentary  
legal adviser can give you further advice, but that  
creature is alien to the law of Scotland.  

Some commissioners have taken legal advice 
on their liabilities, and although we do not  
necessarily subscribe to all the views in that  
advice, there are issues that require to be 
addressed. Given that the committee may 
recommend legislative changes, the opportunity  
should be taken to find a form of indemnity.  

At one extreme, it could be argued that, i f a 
commissioner takes on a lease, they are 
personally liable for it even when they demit office.  
They do not own property but one could argue that  
if they were infeft in property in law—if they were 
owners of property—they might be able to sell it.  
However, they would also be liable for all the 
attendant liabilities. We think that  we can 
overcome nearly all those difficulties by two 
means: indemnity and the contractual conditions 
of commissioners’ appointment. If you were to 
consider a radical departure in structural 
arrangements, you might consider having bodies 
corporate rather than individual Crown appointees.  
The creation of bodies corporate would overcome 
the problems straight away. There are additional 
reasons why the committee might wish to consider 
that approach, such as the fact that it would allow 
investigating officers, with a board over them, to 
reflect on matters further. That is why those two 
options have been put to the committee. On 
balance, the advantage of a body corporate would 
be that it could overcome the other difficulties and 
would provide a tighter management structure with 
greater control and a review panel. 
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11:00 
The Convener: I want to pick up on a point that  

Ross Finnie raised. How will independence be 
preserved if bodies are put together? The present  
bodies are independent. How do you see that  
working? 

Paul Grice: It depends partly on the model.  
There are two strands to that independence. The 
first is operational independence from Parliament,  
which would be safeguarded. In other words,  
whatever legislative change is recommended, the 
corporate body would be clearly of the view that  
the commissioners’ operational independence 
should be preserved. In a sense, that is the main 
defence, whether we are talking about casework  
or the discharging of an advocacy function.  

As regards the commissioners ’ independence 
from one another, the corporate body argues in its  
submission that there is less of a case for that. To 
pick up the point that Ian Leitch just made, i f the 
committee were to go down the body corporate 
route, which might involve having a chief or head 
commissioner, with a commission and individual 
commissioners who had specialist interests—for 
example, in children’s rights—underneath, such a 
structure would not provide independence, but one 
of its strengths might be an ability to deliberate 
more effectively on extremely difficult cases. In 
other words, there would be a structure above the 
investigatory function that would allow a degree of 
deliberation before decisions were taken or 
recommendations made to Parliament. 

The corporate body’s view would be that the first  
strand of independence would need to be 
preserved in any legislation. In that respect, the 
status quo would essentially be maintained.  
However, there is a feeling that the notion of 
independence between the commissioners would 
not be quite the same—although confidentiality of 
casework would obviously have to be preserved.  

The Convener: How do you see the status of 
the new bodies? Would they be commissioners or 
would they be part of a commission? 

Tom McCabe: That is open, although, to be fair,  
the thinking is leaning towards having 
commissioners. There would certainly be a 
commissioner who would be the decision maker,  
but in today’s increasingly difficult world, people 
come under tremendous external pressure—
through the media, for example—so there might  
be more of a case for the decision maker to have 
a board of commissioners that they could use as a 
sounding board. That would mean that when a 
decision was made, the process that led up to it  
would be a bit more reflective and would involve 
the decision maker taking counsel from others  
rather than being out there on their own, which is a 
difficult role to play in this day and age. Although 

the concept of having a single commissioner 
sounds fine, in today’s world the reality is that it 
does not matter how much someone is paid or 
how much status a post is given, people are 
people and they sometimes come under 
tremendous pressure, perhaps through the media.  
That can impact on their objectivity and,  
sometimes, on the decisions that they make. If the 
decision maker had the ability to consult a 
reflective body, which could act as a sounding 
board, that might produce more comprehensive 
decisions in future. 

The Convener: Given that the corporate body is  
responsible for spending the public purse, do you 
have any idea of the costs or savings that might  
be involved? I suppose that putting people 
together has initial costs. Have you considered 
that? 

Tom McCabe: As I have said, we would be 
perfectly happy to produce a more detailed paper 
that could expand on that. In general terms,  
experience shows that there is no doubt that there 
would be an initial cost—that is usually the case in 
any reorganisation—but we are fairly confident  
that savings would be made over time. Any paper 
that we produce would give more detail on that.  

Paul Grice: The corporate body did not want to 
run too far ahead with this until it got a sense from 
the committee that it was moving in the right  
direction.  However, picking up on Mr Finnie’s 
comments, I am sure that, in relation to the 
commissioners, the corporate body would be able 
to examine finance, personnel and many other 
functions in far more detail and produce a more 
robust report. As I said, the corporate body was 
anxious not to run too far ahead with that work.  
However, if the committee were to indicate that  
such a report would be helpful to its deliberations,  
the corporate body and office-holders would get to 
work quickly and try to bring something back that  
would deal with exactly the points that you have 
raised.  

The Convener: Echoing Jamie Hepburn’s 
previous question, I am concerned about the staff 
who serve the commissioners. I seek confirmation 
that, if these six bodies are merged to form three,  
their terms and conditions of service will stay the 
same. I am also concerned that we do not lose 
people or that, i f we have to, we approach the 
matter in a considered way. 

Tom McCabe: To be perfectly honest, we 
cannot guarantee that people will not be lost. 
However, I am absolutely sure that in our dealings 
with staff we will apply the highest human 
resource principles. I think that that is how we 
operate at the moment, how people expect the 
Parliament to operate and how, in the main, the 
public sector operates. There is certainly no 
intention to deviate from that. 
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Ross Finnie: Perhaps at the end of this  
process, I will come to the same conclusions that  
you have reached. However, I will wait until I have 
heard all the evidence first. I have to say, though,  
that I am still slightly puzzled as to why the 
corporate body has not highlighted for the 
committee just two or three major problems with 
the current administration and structure of the 
commissioners that have led it to the very clear 
conclusion that the number of bodies should be 
reduced to three.  

Tom McCabe: I have tried to give the committee 
one example of that. The fact is that the bodies 
are in silos with control of their own finance and 
their own HR and personnel advice. They also 
have their own legal advice, which sometimes—in 
fact, on every occasion—can be very expensive.  
Moreover, there is also the difficult and expensive 
question of accommodation. With this measure,  
we have the opportunity to bring all  those different  
elements together. 

The slightly different set-up in legislation of the 
Scottish Human Rights Commission had benefits  
for the corporate body, as it had more control over 
accommodation, how the commission sat with 
other bodies and so on. However, other bodies 
have been set up differently and have control over,  
for example, organisation, recruitment of staff and 
location. Creating the new bodies would give us 
an opportunity to achieve greater symmetry in 
support functions, which I think will lead not only to 
savings but to better organisations. 

Ross Finnie: I do not disagree with you. Earlier 
you suggested that the case involving a 
commissioner who argued for an increase that  
was way above the rate of inflation did not indicate 
a desired level of financial rigour. I understand 
perfectly your point about financial, office and 
support functions and accept that that might well 
be an argument for having one office for all  
Parliament-appointed commissioners. However, I 
wonder whether, at this early stage of our inquiry,  
you can accept the general proposition that that is  
not an argument for merging commissioners.  

Tom McCabe: The corporate body is charged 
with taking a structural overview of these bodies,  
and I do not think that we have suggested in any 
way that the commissioners ’ functions will change.  
We have simply said that the way in which they 
are organised will change.  

Jamie Hepburn: From points (iii) to (vii) in the 
section of your submission entitled “Suggested 
legislative changes to harmonise legislation 
impacting on the SPCB ” it is clear that a lot of 
power is vested in the corporate body. I have no 
problem with that. After all, Parliament as a whole 
places its trust in you by electing you to do that  
job. Parliament will want to be able to ensure that  
the decisions that the corporate body makes are 

the right ones; it will want a degree of 
transparency and openness in those decisions.  
How do we get that? Would we get it through your 
annual report or is there another mechanism for it?  

Tom McCabe: We report to the Finance 
Committee, which is one of the mechanisms that  
shed light on the decisions that the corporate body 
has taken and the thinking behind those decisions.  
There is also SPCB question time in the 
Parliament, which is held regularly. Members have 
the facility to put written and oral questions to the 
corporate body.  

Jamie Hepburn: So, the transparency and 
openness are achieved through our established,  
normal structures.  

Tom McCabe: I think  so. However,  if the 
Parliament felt that there was a case for creating 
new structures to examine the work of the 
corporate body, I do not think that there would be 
any resistance to that from the corporate body.  

The Convener: I want to ask about the Scottish 
Commission for Public Audit. What relationship 
and involvement do you have with the Auditor 
General for Scotland? 

Paul Grice: It is principally around terms and 
conditions. The corporate body has a particular 
interest—indeed, we gave evidence to the SCPA 
on this point—in the term of office of the Auditor 
General, which was disturbed by changes in 
relation to age discrimination legislation. There 
was a loose end, so to speak, and no end date.  
That is the corporate body ’s principal interest.  

The SCPA performs in relation to Audit Scotland 
the job that the corporate body performs in relation 
to the other commissioners—setting budgets and 
scrutinising them. The Auditor General’s terms 
and conditions and all  that those entail are the 
corporate body’s prime responsibility in that  
regard. The SPCB has sight of the operation of 
Audit Scotland and the Auditor General from its 
perspective in the Parliament, but that is a broader 
interest. 

The Convener: The Scottish Commission for 
Public Audit report made some recommendations,  
one of which was that the post holder should hold 
no other post. What is your feeling on that? 

Tom McCabe: I think that we gave evidence on 
that. There is a general feeling that the structures 
are pretty complex. There is an unusual situation,  
in that the Auditor General sits on the board o f 
Audit Scotland, but is also the accountable officer 
and appoints others to the board. In an age when 
there are calls for greater transparency, the 
general feeling is that that is an unusual set of 
circumstances. We said that it was unlikely that 
Audit Scotland would recommend that kind of 
managerial set-up for any other body. The set-up 
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was the creation of the Parliament; it was not the 
fault of the Auditor General or any of the current  
incumbents. We now have the opportunity to 
reflect on that and to simplify the situation; to look 
at what happens in other legislatures, such as the 
Welsh Assembly, which has a different set-up that  
seems to work successfully; and to consider 
whether people elsewhere arrived at a better 
conclusion than we did.  

The Convener: What are your thoughts on 
absolute privilege for the Auditor General ’s 
statements? 

Paul Grice: My view—this is probably more my 
view as the clerk than as the chief executive of the 
corporate body—is that we want the proceedings 
of Parliament to be protected. That is exactly what  
the Scotland Act 1998 does. I would not ascribe 
this view to the corporate body, because I do not  
think that it has ever discussed the issue in my 
presence, but, having considered it in the past, I 
think that the current arrangements are adequate.  
We are trying to protect the proceedings of 
Parliament and all those involved in it. That is why 
it is important to have protections. As I said,  
having considered the issue in the past, I think that  
there is a feeling that the system is adequate. I am 
not saying that there is not  another way of doing 
things, and if this committee or another committee 
wanted to make changes we would implement 
them, but I do not think that there is a strong 
desire for change.  

11:15 
The Convener: I have a general question. Have 

you consulted the office-holders or had any 
exchanges with them about your proposal to 
reduce the number of bodies from six to three? 
Obviously, the proposals represent the direction in 
which the corporate body wants to go, but have 
you had any discussions with the office-holders? 

Tom McCabe: No. 

The Convener: So the proposals will be news to 
them. What effect do you think it will have on the 
staff when they read the Official Report of this  
meeting? 

Tom McCabe: I would be speculating on t hat.  
Individual commissioners might have a view, but in 
general I do not think that the staff need to be 
overly worried. That is not to say that they will not 
be concerned, but I do not think that they need to 
be.  

The Convener: We have no further questions  
for you. If, on reflection, we want to ask you 
anything else, we will write to you. Thank you for 
coming along this morning and for your evidence. 

11:16 
Meeting suspended.  

11:30 
On resuming— 

The Convener: With us on our second panel of 
witnesses we have the Cabinet Secretary for 
Finance and Sustainable Growth, John Swinney,  
and Lorna Gibbs, who is the head of the security  
improvement team in the Scottish Government.  

I invite the minister to make a brief statement. 

The Cabinet Secretary for Finance and 
Sustainable Growth (John Swinney): I welcome 
Parliament’s initiative in considering the role and 
structure of the bodies that are supported by the 
Scottish Parliamentary Corporate Body, which 
comes at a fortuitous time, as the Government is  
taking forward an agenda that is designed to 
achieve a robust but proportionate scrutiny  
system. The Parliament and Government are 
operating in a complementary fashion.  

Work on this area of activity has been under way 
for some time. The previous Administration 
established the Crerar review, which examined 
issues relating to scrutiny. The new Government 
welcomed it and took forward a set of actions to 
build on the conclusions of Professor Crerar’s 18-
month long investigation, which was thoroughly  
assessed. Further, we have received the report  
from the complaints group that Douglas Sinclair 
from Consumer Focus Scotland chaired, which 
worked with stakeholders during the first half of 
this year to produce practical recommendations on 
how the complaints system could be streamlined  
and made more accessible to members of the 
public.  

In my statement to Parliament in November, I 
said that we would put our proposals for improving 
complaints handling—including structural changes 
to the Scottish Public Services Ombudsman, 
Waterwatch Scotland, Consumer Focus Scotland 
and the Scottish Prisons Complaints  
Commission—into the work that is being 
undertaken by this committee, as it was 
appropriate for them to be considered by this 
committee rather than the Government.  

The proposals that emerged from the review of 
complaints arose from a broad consensus that  
was established by the careful work of Professor 
Crerar and by Douglas Sinclair and his colleagues,  
which identified common themes around 
complaints handling in the public sector in 
Scotland.  

The Government has taken steps to improve the 
landscape for the simplification of public sector 
bodies in Scotland. We are keen to ensure that  
our complaints-handling system reflects the needs 
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of a country of 5 million people, and involves fewer 
organisations, less duplication and less 
bureaucracy. I hope that this committee’s 
deliberations around the structures in that area will  
assist in the process of simplification.  

I understand that you have heard this morning 
from the Scottish Parliamentary Corporate Body 
about the changes that it would like to be made to 
the structures of parliamentary commissioners.  
The Government wants processes to be simplified 
by reducing the number of bodies and 
incorporating some of the structural changes that  
arose from the thinking that was done following 
the Crerar review and the work that Douglas 
Sinclair undertook, which is properly a matter for 
this committee.  

This morning, I published the Government ’s 
response to the Scottish Commission for Public  
Audit’s report on matters relating to Audit  
Scotland, which contained issues for the 
Government and for Parliament to address. I will,  
of course, be happy to address those issues with 
you today.  

Work on these issues has been under way for 
some time. It commenced in 2006, and at this 
stage we have an opportunity to deliver some of 
the simplified processes for which members of the 
public have expressed a desire. The Government 
looks forward to working with the committee. 

The Convener: Thank you, cabinet secretary. I 
have some questions on the Government’s public  
services reform bill. Do you have a timetable for 
the bill? 

John Swinney: The bill is currently being 
prepared and will be introduced to Parliament in 
spring 2009. It is designed to capture a range of 
proposals on changing the scrutiny landscape in 
Scotland.  

The Convener: You mentioned this in your 
statement, but will you elaborate on how the bill  
will fit in with this committee’s work? 

John Swinney: There is an important distinction 
to be established. Although many complai nts-
handling and public services issues involve bodies 
that are responsible to ministers, from the point of 
view of public assurance it is important that the 
public are confident that the mechanisms for 
handling complaints about public services are not  
engineered by the Government but instead are the 
product of a wider debate in Parliament. The clear 
distinction between the powers of the Executive 
and the Parliament must be properly recognised in 
meeting the essential requirement of ensuring that  
public concerns are properly and dispassionately  
considered, free of any relationship with the 
Government. That point of principle helps us to 
understand the distinction between those parts of 
the scrutiny process that are properly the preserve 

of the Government to change and those that are 
more appropriately the preserve of the Parliament.  
The distinction is clear.  

There is also a general appetite to ensure that  
the landscape of governance in Scotland is  
simpler and easier for members of the public to 
access. That will  be part of the Government ’s 
strategic input into the committee’s deliberations. 

The Convener: How does the Government 
propose to ensure liaison and consistency 
between both bills? 

John Swinney: I am happy to offer close co-
operation and dialogue between the public  
services reform bill team and the committee 
clerks. As the bill preparation is under way,  
decisions will be taken on a daily and weekly  
basis, and it is important that, at all stages of the 
process, the officials operating on my behalf have 
an open channel of communication with the clerks  
to ensure that the distinction between the work of 
the Government and the committee’s 
responsibilities is properly respected in the 
formulation of the Government’s bill. The last thing 
that I want is for there to be a sense that our bill  
has intruded on matters that are the proper 
preserve of the committee. I want to avoid that at  
all possible costs. 

Jamie Hepburn: I welcome the cabinet  
secretary and the Government ’s work on the 
public services reform bill. It is useful to have him 
here at an early stage to inform our work. 

I asked this question of Tom McCabe, so in 
fairness I should ask it of you, John. In your 
opening statement, you used the words  
“simplification” and “simplicity” several times, and 
you talked about there being less duplication and 
bureaucracy. That struck me as similar to what the 
corporate body has called for in relation to the 
bodies for which it has responsibility. Indeed, Tom 
McCabe spoke about a more streamlined process 
that is easier to understand. Is it fair to say that  
there is a great deal of common ground between 
what the Scottish Government and the SPCB are 
after? 

John Swinney: I have made clear comments to 
Parliament on this subject, and I will happily make 
it clear today that we need to create a more 
accessible, simpler structure so that members of 
the public can pursue their legitimate concerns.  
We need greater clarity about the way in which 
complaints are considered. I warmly welcome the 
SPCB’s approach to addressing those issues and 
to trying to deliver a smaller number of 
organisations, while ensuring that the range of 
functions is properly covered.  

Of course, the history behind all this goes back 
to the previous parliamentary session, when the 
Finance Committee undertook a great deal of 
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work. I was a member of that committee and saw 
the work emerging from Mr McCabe’s thinking as 
the Minister for Finance and Public Service 
Reform. We have brought a great deal of common 
ground from the previous parliamentary session 
into this session to try to deliver the outcome that  
Mr McCabe talked about this morning. 

There is a lot of common ground between the 
Government and the SPCB, but I insert the caveat  
that the design of individual structures is a matter 
for this committee. The Government ’s role is to 
say that we think that a smaller number of bodies 
would be of enormous assistance in the process, 
but for the reasons that I gave the convener a 
moment ago, the detailed specification of that is  
much more the committee’s preserve than the 
Government’s. 

Jamie Hepburn: That leads me into my follow-
up question, but before asking it I ask whether you 
have had the chance to see the SPCB ’s 
submission to the committee.  

John Swinney: I have, yes. 

Jamie Hepburn: It is helpful to know that.  

You will be aware that the SPCB recommends 
that the functions of the Standards Commission for 
Scotland’s chief investigating officer be merged 
into a new complaints and standards body, largely  
transferring the functions to the Scottish Public  
Services Ombudsman. The SPCB submission 
points out that those are ministerial appointments  
and says that 
“It w ould be open to the Committee to discuss w ith 
Ministers this issue”,  

which essentially is what I am seeking to do.  

John Swinney: There is a lot of merit in the 
SPCB’s proposals. As I said a moment ago, the 
Government is enthusiastic about a number of 
bodies that come under the Government ’s 
umbrella being put under the umbrella of the 
Scottish Public Services Ombudsman, or whatever 
body emerges as a consequence of the 
committee’s thinking.  

The type of structure that Mr McCabe outlined 
this morning would have many strengths. If there 
was an appetite for it, the Government would be 
happy to engage in discussion with the committee,  
as part of the channel of communication that I 
spoke about earlier, to draw together all functions 
as clearly as possible. If that requires changes to 
operational arrangements for appointments, the 
Government will happily engage in that discussion.  

The Convener: Minister, you talked about the 
Sinclair report in your opening remarks. Which of 
the recommendations in that report do you 
consider will fall to the Parliament to implement?  

11:45 
John Swinney: The main aspect of the Sinclair 

recommendations that will impact on the 
Parliament is how members of the public advance 
their complaints about public services. There is a 
whole process, which encourages two things to 
happen. First, there is an exhortation to public  
bodies to resolve issues long before they get  
anywhere near the Scottish Public Services 
Ombudsman. I enthusiastically endorse that  
guidance. Secondly, when individuals present  
complaints, they should be handled in as  
comprehensive a fashion as possible. That, quite 
naturally, falls under the current responsibilities of 
the Scottish Public Services Ombudsman. Those 
are the key elements of the Sinclair 
recommendations. The intention is to have a 
complaints system that members of the public find 
practical and tangible. That should influence how 
issues are handled by the public sector bodies 
about which complaints are made. 

Ross Finnie: In your letter to us giving your 
response to the SCPA report, on the subject of the 
Auditor General for Scotland you indicate that the 
Government accepts the SCPA’s first 
recommendation, that the Auditor General should 
be appointed for an eight-year fixed term. In the 
evidence that we have just heard, the SPCB 
appeared to wish to extend the principle of a 
single term to those bodies that are under 
consideration by this committee. One argument 
that has been advanced concerns a lack of 
transparency in the reappointment process and 
the suggestion—which I had not previously  
heard—that it is impossible to remove or terminate 
appointments to the bodies. Does the Government 
have a similar view—on the first point, rather than 
the second point, which is a matter of opinion? 
Specific factors  relate to the Auditor General, but  
would it be desirable to extend the principle to all  
commissioners? 

John Swinney: There is a lot of merit in that  
argument. It comes back to perception. I have no 
evidence whatever to support what I am about to 
articulate— 

Ross Finnie: Well, that is helpful. [Laughter.]  

John Swinney: I just wanted to put that on the 
record before going any further. It must be 
possible that an individual who faces 
reappointment for a second term or who aspires to 
be reappointed will pull their punches in advancing 
particular issues. I am not saying that that has 
ever happened—I do not have a scintilla of 
evidence in that regard—but that must be a 
possibility. If it is a possibility, we must address it 
to deliver the transparency that we all desire.  

I sense that members of the public have 
confidence in the transparency of the process. 
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When they approach an ombudsman, or 
whomever it happens to be, to register a 
complaint, nothing whatever constrains that  
individual’s ability or desire to pursue their 
complaint to the nth degree. That atmosphere is  
important if we are to assure members of the 
public that the ombudsmen and others concerned 
are acting on a without-fear-or-favour basis, 
because they have no worries about being 
reappointed. I stress, however, that I have 
absolutely nothing to back up the point that I have 
just made, other than a general hunch that that  
must be the case. 

Ross Finnie: Those who gave evidence for the 
corporate body expressed the rather different  
concern that the reappointment process leaves a 
lot to be desired. Indeed, they adduced or averred 
that it is impossible to get rid of the people who 
are appointed. Your hunch,  which you expressed 
honestly, is that the process can lead to 
someone’s judgment being impaired or affected—
or to a perception that that has happened. Two 
positions are open: appointing people for a longer 
fixed period, as in the case of the Auditor General 
for Scotland, or examining the reappointment  
process to ascertain whether it is at fault. Which is  
most likely to be giving rise to your hunch or the 
corporate body’s concern that we cannot get rid of 
people? 

John Swinney: Either proposition could be true.  
I am not closely familiar with the reappointment  
process. On second thoughts, I will have 
participated in a debate on a reappointment  
motion in the Parliament, but that is the extent of 
my involvement thus far.  

Clearly, any reappointment process includes a 
discussion of performance, involving those who 
are making the reappointment and those who are 
seeking reappointment. It would be a strange 
process indeed if performance did not come into 
the equation, and yet, as I have said, it might lead 
to anxiety among members of the public that those 
who seek reappointment take care to keep on the 
right side of the appointment panel. 

I return to the important issue that  it is the 
committee, not the Government, that exercises 
responsibility in the area of and the processes for 
SPCB-supported bodies. Ultimately, in almost all  
cases, complaints are made about a body of the 
Government, in some form or another. It is 
important that members of the public feel that the 
instrument by which they pursue their legitimate 
complaint is properly independent and can act  
without fear or favour.  

Jackson Carlaw: I am sorry if I sound 
somewhat flippant, cabinet secretary, but I will put  
my question through the mouthpiece of the 
eponymous Mrs McTavish. Clearly, the 
recommendation is to bring together a single body 

for the pursuing of complaints. As everyone says, 
that is being done for reasons of public  
accessibility and to create a system that is simpler 
to operate and understand.  

That said, the virtue of having stand-alone 
complaints bodies is that they handle complaints  
only for the service that they represent. Members  
of the public know that they are contacting the 
right person. I hope that we will not end up with a 
telephone-machine-type system in which a 
recorded message will  tell people to press a 
number from a menu of 1 to 77 to reach the 
person who will handle their complaint. Members  
of the public feel that that is what they have to do 
nowadays. The point that I am trying to make,  
albeit flippantly, is this: are you satisfied that the 
proposal will not result in some sort of Dickensian 
ministry of complaints? Will it result in an 
improvement in public accountability and service 
levels? 

John Swinney: There is nothing Dickensian 
about 21st century Scotland, Mr Carlaw.  

The origins of the Scottish Public Services 
Ombudsman are important in all this. The SPSO 
was established to bring together the offices of a 
number of disparate functions that existed in a 
previous world—the names of which I cannot now 
recall—and other specialist complaints  
organisations have come into being since then.  

Your average Mrs McTavish does not know 
about the wide proli feration of specialist bodies 
that are out there. I am absolutely sure of that—
indeed, I would be very surprised if she knew them 
all. She might just about know that there is a 
Scottish Public Services Ombudsman that people 
can contact. From time to time, she will  have read 
or heard through the media about the SPSO 
upholding a complaint that has been made by a 
member of the public. The SPSO is in the public  
eye most frequently; many other organisations 
might be in the public eye upholding a complaint  
once a year, if they have even that much 
exposure.  

We have an opportunity to go back to the 
founding thinking behind the Scottish Public  
Services Ombudsman, which was to create a one-
stop shop for complaints. In a sense, we have 
undermined that by proli ferating different bodies 
over time. We now have a moment to reinforce 
part of the original thinking and,  in doing so, it is  
essential that we do not lose sight of the important  
point that Mr Carlaw made: if a member of the 
public contacts an ombudsman to make a 
complaint, the complaint must be dealt with by  
somebody who has the expertise to assess it, 
rather than by a service that does not have, or 
cannot call on, the same detailed knowledge or 
expertise to understand and address a complaint. 
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The Convener: I have several questions about  
the Sinclair report, but I will write to you with them 
because they concern different suggestions about  
what  will  be in the Government bill. However,  
Sinclair recommended that five or six bodies 
should be moved into the function of the Scottish 
Public Services Ombudsman—bus companies 
and social work complaints come to mind—and 
you appear to have recommendations about  
Waterwatch Scotland and the functions of the 
Scottish prisons complaints commissioner. Will the 
SPSO be able to cope with those extra functions? 

John Swinney: There is capacity to bring 
together those functions in a more coherent  
fashion. The skill that is deployed in the Scottish 
Public Services Ombudsman across a range of 
public services is no different from the type of 
process that is undertaken in those other bodies.  
The key thing is that we do not lose sight of Mr 
Carlaw’s point about having the capability and 
capacity to ensure that such issues are properly  
considered within those organisations. If our 
reforms deliver on that point, we will have 
delivered a landscape that is simpler but which still 
provides the assurance about the system that 
members of the public want.  

The convener mentioned the detail in the 
Sinclair report. It would be most helpful for the 
committee to interact with the Government to 
understand where some of the boundary issues 
lie, so that there is an open door to establish how 
best the committee thinks the agenda can be 
taken forward. We will do everything in our power 
to ensure that that is delivered. 

The Convener: I am interested in the 
Government’s views on some of the 
recommendations in the Scottish Commission for 
Public Audit report—for example, on the term of 
office, that no other posts should be held by the 
post holder and on future restrictions on 
employment. Do you have any comments about  
those? 

John Swinney: Ross Finnie commented on the 
term in office. The recommendation from the 
Scottish Commission for Public Audit is a  sensible 
proposal that we support. To return to the point  
about acting without fear or favour, it is very  
important that the Auditor General acts as the 
Auditor General and nothing else and that no other 
constraints apply to the perception of the Auditor 
General’s judgment in that respect. The issue 
about future employment is slightly more difficult,  
because if an Auditor General had completed a 
single term of office it would not be reasonable to 
restrict that individual’s ability to seek alternative 
employment. I would be careful about that point. 

12:00 
The Convener: I think that most of the 

questions that I intended to ask on the matter have 
been answered in the letter that we received this  
morning, so I move on.  

You propose to transfer the functions of 
Waterwatch Scotland and the Scottish Prisons 
Complaints Commission, as you said in your 
statement on 6 November. What exactly is being 
proposed and when will it happen? 

John Swinney: The current complaints-
handling system in public services can be 
fragmented and is not particularly user friendly for 
members of the public. The proposals on 
Waterwatch Scotland and the Scottish Prisons 
Complaints Commission offer a solution to the 
problem. The Government acknowledges that  
although both bodies are pretty specialist and 
have discrete functions in relation to public  
services, their approaches and techniques—and 
the content of what they undertake—are entirely  
comparable with the work of the Scottish Public 
Services Ombudsman.  

Therefore there is an opportunity to draw the 
bodies’ functions into the role of the Scottish 
Public Services Ombudsman and to provide the 
public with a much clearer and more direct  
channel through which they can express concern.  
Currently, it is not immediately obvious to the 
public how they should raise issues, because of 
the fragmented nature of the system. 

The Convener: What costs will be involved? 
Will the Government take forward the approach? 

John Swinney: There is a bit of a chicken-and-
egg situation in that regard. The Government will  
not take forward the proposals in the public  
services reform bill, because we consider them to 
fall much more within the scope of the Review of 
SPCB Supported Bodies Committee, in relation to 
reforms to the Scottish Public Services 
Ombudsman’s responsibilities. The Government’s 
proposals will require a response from the 
committee. The committee must decide whether 
the proposals are appropriate and should be taken 
forward.  

If costs are associated with the transfer of 
functions, the Government will consider such costs 
carefully. I do not want to issue a blank cheque;  
we scrutinise carefully the costs of proposed 
relocations, amalgamations or mergers, to 
guarantee that we are spending public money 
effectively. If the proposals that the Government is  
encouraging the committee to adopt have financial 
implications, it is obvious that the Government will  
be the first port of call. 

Ross Finnie: I understand and am grateful for 
the distinction that you draw between the 
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Government’s proposed public services reform bill  
and a bill that might emerge from this committee’s 
work.  

In effect, you have just invited us to accept the 
argument for the t ransfer of the functions of 
Waterwatch Scotland and the Scottish Prisons 
Complaints Commission. Is there a paper that  
advances not  just the rationale for bringing the 
functions of both bodies within the remit of the 
Scottish Public Services Ombudsman but how 
those bodies’ specialist functions could properly  
be discharged under the proposed new 
arrangements? I would not  expect you to have 
such a document with you this morning. 

John Swinney: I do not think that we are 
suggesting anything as prescriptive as that.  
Having read the Sinclair report, we have taken the 
view that there does not appear to be any 
impediment to those functions being exercised 
within the scope of the Scottish Public Services 
Ombudsman. I return to a point that I made earlier.  
The process that is being undertaken in either of 
those bodies is entirely complementary to the 
process that would be undertaken by the 
ombudsman. That gives us the read-across and 
the comfort that what we are suggesting could be 
taken forward.  

The question that arises is about what needs to 
happen to take that forward. I do not think that it  
would be appropriate for the Government to add 
something else to the remit of the Scottish Public  
Services Ombudsman, as that would begin to 
contaminate the sense of judgment that members  
of the public will want to have.  

Ross Finnie: I accept that, cabinet secretary.  
However, I pick up the phrase that you used—not  
in an accusatory way, but because the phrase is  
interesting—when you talked about the “specialist  
functions” of the two bodies. If we were minded to 
accept both Sinclair’s and your views that those 
are perfectly logical, it might be necessary for us—
either in writing or in some other way—to obtain 
some evidence about how those functions might  
be discharged in order to enable us to do what you 
want us to do.  

John Swinney: To be honest, there is no 
shortage of material underpinning the Crerar and 
Sinclair reviews, which considered the issues. I 
would be happy to make available to the 
committee information on some of the approaches 
and details that underpin the Government ’s 
suggestions, so that they can be scrutinised in 
greater depth than has been the case until now.  

Ross Finnie: I do not think that we should be 
boring about this. We all understand that our 
burden is pretty light compared with that of any 
minister—I know that perfectly well—but the file 
that was presented to us, which contains the body 

of reports that are available to the committee, is  
not small. 

John Swinney: I am glad that your evenings 
are spent as usefully as mine. 

Ross Finnie: I pointed that out only to make you 
feel warm and comfortable, cabinet secretary. 

My serious point is less about the information 
underpinning the reports of the Crerar review, the 
Scottish Commission for Public Audit and the 
Sinclair group; it is more about our being satisfied 
with the functionality of current individual 
appointments—although they may look overly  
cumbersome in administrative terms—and that we 
are not inadvertently diluting or diminishing their 
role.  

John Swinney: That is a fair point. However,  
that issue is as relevant under the current  
structures as it would be under future structures.  
The Scottish Public Services Ombudsman must  
be in a position to give members of the public the 
assurance that, if they make a complaint about  
education provision, health provision or the 
planning service, their complaint will  result in a 
quality assessment and interrogation by the 
Scottish Public Services Ombudsman.  

If memory serves, we used to have a stand-
alone body for complaints about the health 
service, but that body came together with others in 
the Scottish Public Services Ombudsman. The 
point is that we are not suddenly adding new 
dimensions to a stand-alone single-purpose 
vehicle. The Scottish Public Services Ombudsman 
has a broad set of responsibilities, and members  
of the public have to be assured that the 
ombudsman can act in every sphere of policy, 
whatever it  might  be. We are simply adding on a 
couple of other functions and areas of 
responsibility. 

The Convener: There are no more questions,  
cabinet secretary, but we will write to you. For 
example, some issues have arisen in relation to 
the Sinclair report, and we will want to ask you 
about them. 

I thank the cabinet secretary for attending. I also 
thank Lorna Gibbs, who is head of scrutiny and 
not head of security as I said earlier. I am sure she 
is very happy about that. 

John Swinney: I thought she was going to 
throw me out at one point. 

12:10 
Meeting continued in private until 12:42.  
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO JOHN SWINNEY 
MSP, CABINET SECRETARY FOR FINANCE AND SUSTAINABLE GROWTH 
 
I am writing to thank you and Lorna Gibbs for providing evidence to the Review of 
SPCB Supported Bodies Committee and to request some further information in 
relation to approaches and detail from the Government, principally in relation to the 
recommendations made in the report by the Fit for Purpose Complaints System 
Action Group.    
 
At its meeting on 9 December 2008, the Committee agreed to write to the 
Government seeking further written evidence for its inquiry. 
 
During your evidence you confirmed the Government’s view that complaints handling 
was a matter that fell within this Committee’s remit and, should it be so minded, 
legislation to underpin this should be pursued as part of any Committee Bill. 
However to assist the Committee’s deliberations, it would be helpful to have the 
Government’s views on some of the recommendations of the Fit for Purpose 
Complaints System Action Group. 
 
In particular, the Committee would appreciate the Government’s comments on the 
following areas of the Report- 
 

• Is there any conflict between the recommendation towards centralisation and 
local accessibility for complainants (paragraph 57)? 

• Will any of the recommendations at paragraph 74 be included in Government 
legislation and if so which ones?  In particular there is reference within the 
recommendations in that paragraph to the need for putting certain areas on a 
statutory footing.  Could the Government be precise about which functions 
require legislation.  Are there any other new powers that the Government 
considers will be needed by the Scottish Public Services Ombudsman 
(SPSO) and which of these require to be included in legislation?  What is the 
Government’s approach to timing in relation to the suggestion in the final 
bullet point (VII) of paragraph 74?  

• Does the Government support the recommendation at para 75, and is the 
Government taking this forward within its bill? 

• What model does the Government see as being appropriate to ensure that the 
SPSO remains accountable and independent as suggested in paragraph 82?   

• Does the Government agree with paragraph 83 that the SPSO does not 
require any further enforcement powers post reporting?  How does the 
Government envisage that compliance with SPSO decisions can be 
enforced?  

• Does the recommendation in paragraph 84 regarding a future role for the 
SPSO require legislation and is the Government bringing that forward?   

• Can the Government set out what it envisages as the principles referred to in 
paragraph 86?   Will a single set of principles be in the Government’s Bill? 

• In what areas does the Government consider SPSO to be deficient at present 
in order to allow it to oversee a new fit for purpose complaints system?  How 
does the Government envisage the SPSO being given the necessary 
authority and resources?  

• Can the Government confirm that it is seeking the transfer of all existing 
functions of Waterwatch to the SPSO?  
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• Which are the functions of the Prison Complaints Commissioner that require 
statutory authority be given to SPSO? 

• Is it the Government’s intention that mediation should be mandatory before a 
complaint is allowed to progress to the SPSO (or other review body)? 

 
Turning now to the Scottish Commission for Public Audit’s Report on the Review of 
Corporate Governance of Audit Scotland. You commented upon some of the 
resulting recommendations in your letter to Angela Constance dated 8 December 
2008.   A number of other recommendations were made in the report and the 
Committee would welcome the Government’s thoughts in relation to the following 
recommendations: 
 

• Paragraphs 52 and  53 in relation to conflict of interest and the holding of 
other positions while in office; 

• Paragraph 54 and any period which must elapse before a previous Auditor 
General can take up future employment; and 

• Whether there is a continuing need for the Accounts Commission to exist as a 
separate body and whether its functions could be subsumed within another 
body.  

It would also be helpful if you would set out, as far as you are able to, what will be in 
the Government’s Bill. 
 
The Committee appreciates and endorses the need for close co-operation and 
liaison between Government officials working on your Bill and its clerks and 
welcomes initial discussions that have taken place.  The Committee looks forward to 
this continuing to ensure as far as is possible that the distinction between our 
respective work avoids unnecessary overlap   
 
Grateful if you could respond by Tuesday 13 January to enable this information to be 
circulated to members of the Committee in advance of the next evidence session. If 
you require any further information please do not hesitate to get in touch. 
 
 
Claire Menzies Smith 
Clerk to the Review of SPCB Supported Bodies Committee 
16 December 2008 
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Cabinet Secretary for Financeand SustainableGrowth
John Swinney MSP

T:0845 7741741
E: scottish.ministers@scotland.gsLgov.uk

Claire Menzies-Smith
Clerk to the Review of SPCB Supported Bodies Committee
Non-Executive Bills Unit
Room T2.60
Scottish Parliament
EDINBURGH
EH99 1SP

\1January 2009

\- C~~ \
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE

~
The Scottish
Government

I refer to your letter of 16 December, following on from the Committee evidence session
the previous week.

I am delighted to provide further information to the Committee on the issues you raise in
your letter. The answers to your specific questions are set out in the attached annex and
cove: recommendations made by the Fit For Purpose Complaints System Action Group;
recommendations made by the Scottish Commission for Public Audit; and specific issues
the Government intends to include in the Public Services Reform (Scotland) Bill. This
covers quite a lot of detail, which I hope will assist the Committee in its work.

As you are aware, the Fit for Purpose Complaints System Action Group is one of 5 groups
that I set up last year to produce practical suggestions on how Professor Crerar's review
could be implemented. All five groups have now reported; the Government will be
considering their reports in the coming weeks and will publish a response setting out our
collective view on the wide range of recommendations coming from the groups. In the
meantime, I hope the information provided in the attached annex will provide sufficient
detail for the Committee's next evidence session.

The Government is of course keen to avoid unnecessary overlaps between the Public
Services Reform (Scotland) Bill and any Bill which might emerge from the work of your
Committee. I understand relevant officials and solicitors have already been working closely
on this and I hope that the Committee will agree that it is essential that this collaboration
continues as the work goes forward.

JOHN SWINNEY

I
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ANNEX

FURTHER INFORMATION FOR THE REVIEW OF SPCS SUPPORTED BODIES
COMMITTEE

Fit for Purpose Complaints Handling Action Group

1. The following paragraphs offer responses to the bulleted question from the
Committee's 16 December letter.

• Is there any conflict between the recommendation towards centralisation and local
accessibility for complainants (paragraph 57)?

2. There is no reason to suppose that bringing together the various bodies responsible
for oversight of complaints (all of which are national bodies) will reduce local accessibility.
The responsibility for dealing with complaints in the first instance would remain a local
matter. Ministers will be keen to ensure that the new consistent approach to complaints
handling which has been recommended will, as recommended by the Fit for Complaints
Action Group, lead to more complaints being handled and resolved locally, thus reducing the
need for issues to be referred up to the body which oversees the complaints system.

• Will any of the recommendations at paragraph 74 be included in Government
legislation and if so which ones? In particular there is reference within the
recommendations in that paragraph to the need for putting certain areas on a
statutory footing. Could the Government be precise about which functions require
legislation. Are there any other new powers that the Government considers will be
needed by the Scottish Public Services Ombudsman (SPSO) and which of these
require to be included in legislation? What is the Government's approach to timing in
relation to the suggestion in the final bullet point (VII) of paragraph 74?

3. The Government accepts recommendations 74(d) V (transferring Waterwatch
complaints functions to SPSO and its other functions to Consumer Focus Scotland) and
74(d) VI (transferring prison complaints to SPSO) and would like to see these taken forward.
The Government had intended to legislate for the transfer of Waterwatch functions in the
Public Services Reform Bill but is content for this to be instead considered, and where
appropriate, taken forward by the Committee.

4. No firm decision has been taken on the other recommendations as some require
consultation and diligence. The Government does not therefore intend to legislate for these
in the Public Services Reform Bill but may, if legislation is required, seek to do so later using
another legislative vehicle.

5. Subject to policy requirements, recommendations II, IV, V and VII in paragraph 74(d)
are likely to require primary legislation. Again, subject to policy requirements,
recommendations I, III and VI may require primary legislation if, for example, SPSO
functions require adaptation, or functions are conferred on another body altogether. The
SPSO is otherwise already empowered to investigate complaints relating to actions of local
authorities and to actions of the Scottish Prison Service in exercise of Scottish Ministers'
functions.

6. On I, the Government notes the Action Group's view that the role currently performed
by local authority Complaint Review Committees for social work should be transferred to the
SPSO. However, further consideration including consultation will need to be given to
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whether any of the functions of such committees will continue to be required and who would
carry them out under a reformed scheme for social work complaints, which would, if the
broader recommendations are implemented, be primarily designed by SPSO.

7. The Government has not reached a final view on II - the transfer of responsibility for
local authority Education Appeal Committee work and Independent Adjudication functions
from local government to an independent tribunal. This will require consideration of the
forthcoming report of the Administrative Justice Steering Group chaired by Lord Philip, and
consultation with local government and representatives of children and parents.

8. As well as giving the SPSO new functions in specific subject areas such as oversight
of prison complaints and social work complaint review functions, the recommendations made
to Ministers in the report seek to give the SPSO new general powers and responsibilities
over all public services. These new responsibilities would require legislation and can be
summarised as overseeing the complaints handling system. Functions which the
Government believes will require legislation for SPSO to be able to implement are:

(a) Duty to publish a statement of principles for complaint handling procedures;

(b) Power to publish model complaint handling procedures (CHP);

(c) Power to specify any listed authority to which a model CHP is relevant;

(d) Duty on listed authorities to comply with principles and relevant model CHP;

(e) Power to direct listed authorities to submit CHPs;

(f) Power to declare that CHP does not comply and to specify modifications;

(g) Power to issue guidance to listed authorities and duty on them to have regard.

9. In response to representations by the SPSO, the Government was also minded to
make the following changes to the SPSO Act 2002. However, it would appear more
appropriate for the Committee consider and, if desired, take these forward:

(a) Remove limitations on the SPSO's power to investigate matters (giving rise to a
complaint) where the fault lies with another listed authority;

(b) Disapply the requirement to report discontinued investigations to Parliament (there
are many reasons for discontinuing investigations, including where individuals
withdraw complaints, but these cases currently have to be reported to Parliament and
contribute to the Ombudsman's overall performance);

(c) Extend non-disclosure requirements to information on potential complaints;

(d) Extend to disclosure requirements in the interests of health and safety from only
disclosing risk to "patients" to risk to "individuals". So the SPSO would in future be
bound to disclose perceived risks to all individuals to the relevant authorities; and

(e) Extend the power to recommend compensation payments to others.
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10. On changes to the police complaints system, the recommendation to Ministers is that
this system is still being established and needs to be fully developed in its current form
before it should be considered for transfer to SPSO. The recommendation is that this is
considered in the next Parliamentary session, perhaps in 2012/13.

• Does the Government support the recommendation at para 75, and IS the
Government taking this forward within its bill?

11. The Government supports the proposal that the SPSO (or any successor body)
should oversee a new fit for purpose complaints system, and Ministers were preparing to
introduce the legislation required. However, the Government would be content for this to be
addressed in a Committee Bill, if this provides a more convenient vehicle.

• What model does the Government see as being appropriate to ensure that the SPSO
remains accountable and independent as suggested in paragraph 82?

12. To ensure that scrutiny and complaints bodies remains accountable and independent
as suggested in paragraph 82 of the report, recommendations have been made to Ministers
from the Accountability & Governance action group. Their report to Ministers concluded that
there was little difference in terms of independence between the various existing models,
and that independence could be introduced administratively through a robust framework
document. Government would see no particular advantage in SPSO accountability being
transferred from Parliament to Government, but recognises the need for greater
transparency and closer accountability in light of public perception about the lack of SPSO
accountability at present. This could be achieved by introducing a robust framework
document - setting out publicly who is expected to do what and how accountability and
independence should be achieved - similar to those which Ministers already have with public
bodies.

• Does the Government agree with paragraph 83 that the SPSO does not require any
further enforcement powers post reporting? How does the Government envisage that
compliance with SPSO decisions can be enforced?

13. The Government agrees with the Action Group on this point. The Crerar Review,
noted that enforcement powers are rarely available to Ombudsmen and other final stage
complaints handling bodies. The SPSO reports publicly and it is then for the body concerned
to consider its response, and for any other bodies with authority over the service provider
(potentially including Parliament or Government depending on the authority in question), to
consider what further action is necessary. The Government supports separation between
the impartial investigation by SPSO and sanction and enforcement by Government or
Parliament. Granting enforcement powers to the SPSO would turn it into a quasi-judicial
body, with implications for the way investigations are carried out, and for the democratic
accountability of the service providers it oversees .

• Does the recommendation in paragraph 84 regarding a future role for the SPSO
require legislation and is the Government bringing that forward?

14. The Government believes the "design authority" role recommended for the SPSO at
paragraph 84 of the report would require legislation. This role is outwith the present statutory
provisions for SPSO. As with other provisions relating to the SPSO, Ministers were
preparing to introduce the legislation required. However, the prospect of a Committee Bill
would offer a more appropriate legislative vehicle, particularly if wider provision is to be made
affecting the SPSO.

143



• Can the Government set out what it envisages as the ·principles referred to In
paragraph 86? Will a single set of principles be in the Government's Bill?

15. The Government is likely to agree that the principles set out in the report and based
on the SPSO Valuing Complaints publication should form the basis of a single set of
complaints handling principles. The Government had not intended to include these in
legislation, to allow for flexibility in how these are developed over time. Instead, the
Government was minded to place a duty on SPSO to develop a statement of principles and
for this (and significant modifications) to be approved by Parliament.

• In what areas does the Government consider SPSO to be deficient at present in order
to allow it to oversee a new fit for purpose complaints system? How does the
Government envisage the SPSO being given the necessary authority and resources?

16. In terms of the deficiency in the present SPSO legislation which inhibits its ability to
oversee a new fit for purpose complaints system, the SPSO currently has no remit to go
beyond responding to, and issuing guidance on, complaints it has properly received. This
would not be a wide enough basis on which SPSO could begin to help design or approve
whole complaints handling systems. The Government believes legislation should be used to
give the SPSO the new roles and responsibilities and that resources should be freed up at
SPSO to deliver on this, mainly through a reduction in the level of complaints being referred
to it as more complaints are concluded at local level by service providers.

• Can the Government confirm that it is seeking the transfer of all existing functions of
Waterwatch to the SPSO?

17. Waterwatch has two broad roles. It represents the views of all customers, and it
investigates complaints of customers who have not been satisfied with the response they
have received by Scottish Water.

18. The Government's proposals are to:

• transfer the representation of customers to Consumer Focus Scotland;
• transfer the investigation of complaints of customers who have not been satisfied with

the response they have received from Scottish Water to the Scottish Public Services
Ombudsman;

• increase the consultation of licensed retail providers to provide them with the
opportunity to represent the views of their (non-domestic) customers;

• dissolve Waterwatch (formally the Water Customer Consultation Panels and the
position of Convenor).

19. Government officials have undertaken considerable work on these proposals
including informal consultation with the relevant stakeholders, To date draft instructions have
been produced. I am happy to share these with the committee and for my officials to work
with yours to enable appropriate provisions to be prepared as and when required.

• Which are the functions of the Prison Complaints Commissioner that require statutory
authority be given to SPSO?

20. The current regime for oversight of prison complaints has no statutory basis, unlike
police complaints or complaints about social care. Arrangements for prison complaints
handling were introduced administratively. Government believes it would be useful to bring
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the function into line with other similar functions and to be clear on the independence of and
basis for the function. This has been a long-standing aspiration of the Prison Complaints
Commission.

21. The office of Scottish Prisons Complaints Commission is presently non-statutory
although the Commissioner has a clear operational remit which sets out the duties of the
post. Although the post is non-statutory there is no evidence to suggest this has impeded
the Commissioner in discharging his/her functions effectively.

22. It is proposed that the SPCC be abolished, with the handling of prisoner complaints
dealt with by the SPSO, and that the SPSO's responsibilities should be made clear in
statute. It is envisaged that the responsibility of the SPSO in relation to prisoner complaints
will be similar to that in relation to other public services - focusing on service failure and
maladministration. Work is ongoing to consider the implications for Prison Rules, and
procedures in relation to, for example, decisions by prison governors affecting individual
prisoners.

23. Discussions are still ongoing regarding the Fit for Purpose Complaints System Action
Group's recommendation (74 (d) III) that 'clinical' prison complaints should be dealt with
either by the Prisons Complaints Commissioner (and by consequence SPSO) or by
NHSScotland, if the provision of health in prisons transfers to NHSScotland.

• Is it the Government's intention that mediation should be mandatory before a
complaint is allowed to progress to the SPSO (or other review body)?

24. No. Mediation is not appropriate for every dispute and to make it mandatory would
introduce another layer which would add to the expense and complexity of complaints
processes. However, the Government is supportive of mediation in appropriate cases. If the
Government's preferred approach of the SPSO developing model complaints handling
procedures for different parts of the public sector is taken forward, the Government would
expect SPSO and public bodies to include appropriate consideration of mediation where
appropriate.

SCPA Review of Corporate Governance

25. You sought the Government's views in relation to specific recommendations included
in the Scottish Commission for Public Audit's Report on the Review of Corporate
Governance of Audit Scotland i.e.

• Paragraphs 52 and 53 in relation to conflict of interest and the holding of other
positions by the Auditor General while in office

• Paragraph 54 and any period which must elapse before a previous Auditor General
can take up future employment

26. We would broadly support the Committee's recommendations. Implementation of the
recommendations can however be accommodated within the terms of existing legislation
and is therefore entirely a matter for the Scottish Parliament / SPCs.

• Whether there is a continuing need for the Accounts Commission to exist as a
separate body and whether its functions could be subsumed within another body.
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27. The separate status of the Accounts Commission reflects the separate electoral and
accountability arrangements for local government in Scotland. We would agree with the
SCPA that it is essential to retain the functions of the Accounts Commission and would have
to be convinced that any change to the delivery mechanism carried the broad support of all
interested parties, including local authorities. Transferring responsibility for the functions to
the Auditor General, as suggested by the SCPA, might raise a number of questions e.g. in
relation to the holding of public hearings into the conduct of local authorities and the Auditor
General's independence from Ministers. It is not of course for the Government alone to
determine the public audit structure in Scotland and we stand ready to explore all possible
options together with other stakeholders.

28. As we set out in our response to the SCPA Report, the Scottish Government is
minded to accept several of the Commission's recommendations. That response set out our
commitment to legislate on 4 issues:

• a single fixed term of appointment for the Auditor General for Scotland (AGS);
• amending the composition of the Audit Scotland Board;
• a fixed term of appointment for non-executive members of the Audit Scotland board;

and
• the extension of privilege to Auditor General reports. The Scottish Government will

therefore include suitable provision in the forthcoming Public Services Reform Bill.

29. It is anticipated that these four changes will be implemented through the Public
Service Reform Bill. We are also considering the SCPA's recommendation that its reports
should be covered by privilege.

The Public Services Reform Bill

30. Ministers intend to include a range of measures in the Public Service Reform Bill
which will impact on scrutiny bodies. The proposals will provide a framework for
improvements to the current external scrutiny system to enable a greater focus on the
experience of the user and the interests of the wider public. Although these will not affect
those bodies which fall under the remit of your committee, details of our intentions are set
out below. The committee may wish to consider whether there would be advantages in
putting similar duties on SPCB supported bodies.

Ensuring User Focus

31. We are considering the recommendations made by the User Focus Action Group on
the need for scrutiny bodies to maintain user focus during the course of all their work.
Subject to the response from scrutiny bodies we may include a provision in the Public
Services Reform Bill requiring specified scrutiny bodies to have due regard to Ministerial
guidance on a range of material related to user focus.

32. Among the 9 core principles of the Best Value arrangement are the need for bodies to
demonstrate characteristics of 'accountability' and 'responsiveness and consultation'. Our
legislative proposals will not alter this existing arrangement. The user-focus features will be
set out in the guidance, but scrutiny bodies are likely to be expected to demonstrate seven
broad features of user involvement across all their work. Details of the features can be found
in paragraphs 26 to 29 of the User Focus Group's report.
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33. As well as these duties on scrutiny bodies, the Government is also considering
harmonising how we set out the accountability and governance arrangements which apply
specifically to scrutiny bodies. We recognise that neither the Government nor Parliament
would want to interfere in the exercise of the independent scrutiny functions of Parliamentary
Commissioners. Nevertheless the Committee may wish to consider the opportunities to
develop a consistent framework for users of public services to be better involved in the work
of all scrutiny bodies.

Coordinating Local Government Scrutiny Bodies

34. Following the publication of the Crerar Review in 2007, the Scottish Government
asked the Accounts Commission to work with local government inspectorates and regulators
(such as HMIE, SWIA, Scottish Housing Regulator, Care Commission) and other
stakeholders to streamline the way they work together. This was specifically intended to help
further reduce the burden of scrutiny on councils and is already producing results. These are
in relation to both short term improvements and a medium term opportunity to redesign the
way the system of local government scrutiny works in future.

35. The strategic group overseeing this work concluded that there would be value in
introducing legislation to support this working together more effectively. The group have
therefore proposed that there should be a legislative duty on local government scrutiny
bodies to work together, and a mechanism for resolving disputes if these arise.

36. Such a duty will maximise the efficiency and effectiveness of scrutiny bodies work in
providing assurance about, and improvement advice to, local authorities. The Government
therefore supports this proposal and Ministers are preparing to introduce the necessary
legislative changes as part of the Public Services Reform Bill.

Amendment to Duties of Publication of Best Value Audits and Reports

37. Finally, we will use the Public Services Reform Bill to clarify an issue of timing in
respect of Best Value Audit Reports. Best Value Audit Reports are completed by Audit
Scotland and sent to the Accounts Commission, approximately one week in advance of their
meeting under section 102(1) Local Government (Scotland) Act 1973. Simultaneously these
reports are sent to the relevant council under s.1 02(2) of the Act. However the council is then
required to distribute a copy of the report to all elected members and also to make the report
available to the public, again under s.102(2). This results in a report being in the public realm
before the Accounts Commission have had an opportunity to consider any issues raised in
the report.

38. The provisions in the Bill do not seek to delay the publication of any report from the
Controller of Audit. The provisions will instead clarify the situation for councils by
harmonising the publication of the Audit report and the findings of the Commission. This will
enable the report to be published publicly once the Accounts Commission has had an
opportunity to present its findings on the report.

Public Bodies Policy
January 2008
Contact: 0131 244 0831
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH 
PARLIAMENTARY CORPORATE BODY 
 
I am writing on behalf of the Review of SPCB Supported Bodies Committee to thank 
Tom McCabe MSP, Paul Grice and Ian Leitch for providing oral evidence to the 
Committee and to request some further information.   
 
At its meeting on 9 December 2008, the Committee agreed to write to the Scottish 
Parliamentary Body seeking further written evidence for its inquiry. 
 
During the evidence session Tom McCabe MSP offered to provide the Committee 
with papers that provide more detail behind the proposal to rationalise the number of 
bodies supported (see OR Col 10 attached).  The Committee would like to take up 
this offer to gain a better understanding of the thinking behind the proposed model 
and in particular how this model might improve services to stakeholders and how the 
independence of the various functions is to be preserved.  
 
In addition, the Committee would be interested in seeing the potential savings that 
could be accrued in merging the supported bodies as suggested.  Therefore, as a 
starting point, it would be helpful if the detailed bottom line figures for each body prior 
to restructuring were provided. To further aid the Committee’s enquiries, figures 
associated with the proposed 3 body model illustrating both a Commission structure 
and a Commissioner structure would be of great assistance.  
 
There are some other governance areas where the Committee would like further 
clarification.  In particular, the Committee would like to confirm the SPCB’s position 
with regard to the recommendations from the accountability and governance working 
group at paragraph 55 relating to pre-approved advisers and at paragraph 56 the 
criteria for removal from office.   
 
The Committee would also be interested in the SPCB’s views regarding the 
recommendations from the Fit for Purpose Complaints System Action Group Report 
(chaired by Douglas Sinclair) which the Minister invited the Committee to take 
forward (see OR Cols 20 – 21 attached), in particular in relation to any financial 
implications there may be for the SPCB if the Scottish Public Services Ombudsman 
is expanded, for example in relation to staff and administration costs. 
 
Turning now to the Scottish Commission for Public Audit’s Report on the Review of 
Corporate Governance of Audit Scotland. Some of the recommendations in the 
report concern the terms and conditions of the Auditor General for Scotland, and as 
such, the Committee would welcome the SPCB’s thoughts in relation to the following 
recommendations: 
 

• Paragraphs 52 and  53 in relation to conflict of interest and the holding of 
other positions while in office; and 

• Paragraph 54 and any period which must elapse before a previous Auditor 
General can take up future employment. 

 
Grateful if you could respond by Tuesday 13 January 2009 to enable this information 
to be circulated to members of the Committee in advance of the next evidence 
session.  
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Please feel free to include any further information which you consider would be of 
benefit to the Committee.  
 
 
Claire Menzies Smith 
Clerk to the Review of SPCB Supported Bodies Committee 
16 December 2008 
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Extracts from the Official Report 9 December 2008 – Review of SPCB Supported 
Bodies 

Col 10 

Ross Finnie (West of Scotland) (LD): I would like to pursue the issue. The 
committee has been asked to do two things. First, as Tom McCabe said in his 
opening remarks, we have been asked to take cognisance of what has happened 
over time. Secondly, we have been asked to consider the several reports that have 
been produced on the efficiency or otherwise of complaints and regulatory 
processes. 

We are being asked to address these bodies specifically because, as Tom McCabe 
rightly pointed out, they are the creations of the Parliament, so it is right that a 
parliamentary committee should consider them. It is clear that although, as Crerar 
has suggested, we can look at this as a huge opportunity for improvement, before 
we make any recommendations we must have  

Col 10 

regard to the impact that any changes might have on the delivery of the work of the 
commissioners. To do that, we will require evidence. 

I am puzzled by the corporate body's submission. I would have expected to have 
received from it a narration of why it believes, referring to Crerar, the Finance 
Committee or others, that there is overlap, wasteful expenditure, inefficiency and so 
on. Instead, the corporate body has rushed straight to a conclusion. Like Jamie 
Hepburn, I am interested in what evidence the corporate body took that enabled it to 
be satisfied, before it came to that conclusion, that it had considered the impact on 
the functions. I will come separately to the evidence of inefficiency, but I will first deal 
with the clear recommendation from the corporate body to streamline the bodies in 
this fashion. What evidence did the corporate body take before coming to that 
conclusion? Did it assess the impact on the work of the commissioners? 

10:45 

Tom McCabe: We looked at functional realignment first and foremost. We can 
arrange a session to take evidence or we can fall back on the experience of the 
current and previous corporate bodies. I mean no disrespect when I say that we are 
better informed by experience over time than by a short-life look at an issue. 
Experience has informed the corporate body and the officials who serve us that there 
could be a better way of doing things. As my submission says, different 
parliamentarians might take different views. I would be surprised if some of the 
stakeholders did not disagree with the proposal to an extent. At the risk of being 
cynical, I say that I have met few people who do not try to defend their empire. 

Our proposal is fashioned by experience. I make it clear that the corporate body is 
happy to take away its proposal and provide much more detail about how that could 
come about, if that would be useful to the committee. As the corporate body funds 
the bodies and has the experience, it would be happy to supply further papers that 
provide more detail behind the proposal. 
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Col 20 

11:16 

Meeting suspended.

11:30 

On resuming—

The Convener: With us on our second panel of witnesses we have the Cabinet 
Secretary for Finance and Sustainable Growth John Swinney, and Lorna Gibbs, who 
is the head of the security improvement team in the Scottish Government. 

I invite the minister to make a brief statement. 

The Cabinet Secretary for Finance and Sustainable Growth (John Swinney): I 
welcome Parliament's initiative in considering the role and structure of the bodies 
that are supported by the Scottish Parliamentary Corporate Body, which comes at a 
fortuitous time, as the Government is taking forward an agenda that is designed to 
achieve a robust but proportionate scrutiny system. The Parliament and Government 
are operating in a complementary fashion. 

Work on this area of activity has been under way for some time. The previous 
Administration established the Crerar review, which examined issues relating to 
scrutiny. The new Government welcomed it and took forward a set of actions to build 
on the conclusions of Professor Crerar's 18-month long investigation, which was 
thoroughly assessed. Further, we have received the report from the complaints 
group that Douglas Sinclair from Consumer Focus Scotland chaired, which worked 
with stakeholders during the first half of this year to produce practical 
recommendations on how the complaints system could be streamlined and made 
more accessible to members of the public. 

In my statement to Parliament in November, I said that we would put our proposals 
for improving complaints handling—including structural changes to the Scottish 
Public Services Ombudsman, Waterwatch Scotland, Consumer Focus Scotland and 
the Scottish Prisons Complaints Commission—into the work that is being undertaken 
by this committee, as it was appropriate for them to be considered by this committee 
rather than the Government. 

The proposals that emerged from the review of complaints arose from a broad 
consensus that was established by the careful work of Professor Crerar and by 
Douglas Sinclair and his colleagues, which identified common themes around 
complaints handling in the public sector in Scotland. 

The Government has taken steps to improve the landscape for the simplification of 
public sector bodies in Scotland. We are keen to ensure that our complaints-handling 
system reflects the needs  

Col 21 

of a country of 5 million people, and involves fewer organisations, less duplication 
and less bureaucracy. I hope that this committee's deliberations around the 
structures in that area will assist in the process of simplification. 
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I understand that you have heard this morning from the Scottish Parliamentary 
Corporate Body about the changes that it would like to be made to the structures of 
parliamentary commissioners. The Government wants processes to be simplified by 
reducing the number of bodies and incorporating some of the structural changes that 
arose from the thinking that was done following the Crerar review and the work that 
Douglas Sinclair undertook, which is properly a matter for this committee. 
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Claire Menzies-Smith 
Clerk 
Review of SPCB Supported 
Bodies Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
      

     
Edinburgh
EH99 1SP

Tel: 0131-348-5830
Calls via RNID Typetalk: 18001-0131-348-5830

Fax: 0131-348-5562
tom.mccabe.msp@scottish.parliament.uk

January 2009
 
 
Dear Claire, 
 
SPCB EVIDENCE TO THE COMMITTEE 
 
Thank you for your letter of 16 December 2008 on behalf of the Review of SPCB 
Supported Bodies (RSSB) Committee seeking further written evidence from the 
SPCB for the Committee’s inquiry. 
 
Please find enclosed the SPCB’s additional evidence.  In submitting this evidence 
the Committee will wish to note that there are still some areas where we require a 
clearer steer on the Committee’s thinking to be able to provide more detailed 
information to the Committee.    
 
I would be happy to expand on any points the Committee would find helpful 
 
Yours sincerely 
 
 
 
 
 
 
 
Tom McCabe
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Scottish Parliamentary Corporate Body (SPCB) –Evidence to the Committee 
 
Introduction 
 
1. As we set out in our original submission there have been two main drivers to 
the public services reform agenda.  In respect of the officeholders, funded by the 
SPCB, the work in the previous parliamentary session by the then Finance 
Committee with a report of its inquiry into accountability and governance 
arrangements1 and, since then, the Crerar review on regulation, audit, inspection 
and complaints handling. 
 
2. In terms of our submission covering a suggested revised structure for the 
officeholders funded by the SPCB it might be helpful to add some context to the 
rationale behind the SPCB’s consideration of this matter. 
 
3. Whilst Crerar has potential implications for the Parliament (which were 
broadly welcomed by the Parliament on 3 October 20072), it has also been the main 
driver for the Government in considering reform.  In January 2008, in response to the 
Crerar Review, the Government stated that it was committed to a ‘radical reform of 
how scrutiny operates and a substantial reduction in the number of the organisations 
with a scrutiny role’ and set a target to reduce the number of scrutiny bodies by 25% 
through structural change.   
 
4. While this is clearly a Government target, the SPCB was invited to co-operate 
in improving the scrutiny landscape by considering whether there was any scope for 
rationalising the bodies it supports.   
 
5. In his letter to the Finance Committee on 23 June 2008, the Cabinet Secretary 
for Finance and Sustainable Growth said that the Scottish Government had been in 
a “positive dialogue with the SPCB to seek its commitment to a shared vision of 
radical reform of scrutiny, including consideration of those bodies which fall under 
the responsibility of the Parliament.  We acknowledge the commitment of the SPCB 
to take forward this radical improvement of scrutiny and efficiency” 
 
6. It was by reflecting on this dialogue, the parliamentary debate that was held in 
October 2007 on the Crerar Report, and in the light of the then Finance Committee’s 
recommendations for better accountability and governance that we put forward our 
proposals.  The SPCB also considers there would be considerable merit for the 
public generally and, in due course, to the public purse to consolidate the offices it 
supports into 3 distinct bodies as follows:  
 

• A Complaints and Standards Body comprising the functions of the Scottish 
Public Services Ombudsman, Commissioner for Public Appointments in 
Scotland, Scottish Parliamentary Standards Commissioner, Standards 
Commission for Scotland and the Chief Investigating  Officer, the complaints 
handling functions of Waterwatch Scotland and the Scottish Prisoner 
Complaints Commission. 

                                            
1 http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm
2 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-07/sor1003-
02.htm#Col2330

 

 
 
   

2

154

http://archive.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=4745&mode=html#iob_38997


 

 
• A Rights Body comprising the functions of the Commissioner for Children and 

Young People in Scotland and the Scottish Human Rights Commission. 
 

• An Information Body comprising the functions of the Scottish Information 
Commissioner as a standalone body as at present. 

 
Thinking behind proposed model 
 
7. The SPCB proposal is, as explained above, about restructuring the current 
landscape as part of the wider public sector reform agenda.  The proposals put 
forward provide an opportunity to look afresh at the existing structures in the context 
of those bodies that undertake similar functions. 
 
8. For example, we recognise as part of this examination that the focus of the 
Commissioner for Children and Young People in Scotland is in relation to those 
people within society, whereas the Scottish Human Rights Commission is concerned 
with the rights of people more generally within society.  We do not see such a 
distinction needs to be made in organisation structure terms. 
 
9. Equally, in looking at the regulating of standards of conduct the Standards 
Commission for Scotland (and Chief Investigation Officer within that) considers 
possible breaches of the codes of conduct for local councillors and public bodies, 
whereas the Scottish Parliamentary Commissioner deals with possible breaches of 
the code of conduct for MSPs.  Again, we do not see any distinction necessarily 
needs to be made in structural terms given the similarity of functions. 
 
10. In short, we see different bodies undertaking parallel activities which our 
proposals seek to merge. 
 
11. We have proceeded on the basis that the functions currently carried out by 
the SPCB funded bodies will remain largely unchanged.  Our thinking was to look at 
synergies of functions and propose a functional re-alignment to: 
 

• Provide a more streamlined support structure (HR/ Finance/ IT etc.) 
• Provide greater opportunities to share services including in particular through 

possible co-location; and  
• Make it easier for the public to have a single contact point.   

 
12. We consider that through the streamlining of support there should be room for 
efficiency savings in the round.  That said, the SPCB recognises that the scope for 
further efficiency savings in isolation (that is, within the existing individual bodies) 
may be limited in some respects especially as some of the SPCB supported bodies 
have few staff.  However, when considered in combination with other bodies, the 
scope for savings throughout the new body should be greater, for example, through 
a possible reduction in accommodation requirements or sharing support services. 
 
13. In re-aligning functions to simplify the landscape we took an essentially 
“bottom up” approach.  This, we felt, was consistent with the report of the Finance 
Committee inquiry into accountability and governance of officeholders.   
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14. In its Report, the Committee recommended that in establishing new bodies a 
first test should be that bodies with similar roles and responsibilities should be 
amalgamated wherever possible; the potential to pool the resources of existing 
bodies (such as sharing staff) should be considered wherever possible; unnecessary 
direct remit overlaps should be dealt with by removing responsibility from one of the 
bodies involved and adjusting budgets accordingly.  What we have done in essence 
is to apply that approach retrospectively to existing bodies given that an opportunity 
has arisen to change structures. 
 
15. Taking each of the officeholders funded by the SPCB in turn. 
 
Complaints handling and Standards Body 
 
Scottish Public Services Ombudsman 
 
16. We are aware that the Government was already actively considering giving 
the Ombudsman additional complaints handling functions (prison complaints and 
Waterwatch Scotland) in the light of the Crerar/ Sinclair reports.  Subject to these 
changes, which could themselves be significant, there is a case for the Ombudsman 
to remain a stand alone with these additional functions.  This would place in one 
body the majority of complaints currently handled across public sector organisations. 
 
17. We note the evidence submitted to the Committee by the Ombudsman which 
contains arguments supporting the position as a stand alone body.  
 
18. We recognise this is a matter for the Committee but, as previously stated, we 
consider there is a unique opportunity for a more radical approach in relation to the 
present landscape, and propose that the ‘standards’ function be added to the 
complaints handling body. 
 
19. When the public makes approaches to the Scottish Parliamentary Standards 
Commissioner or the Standards Commission for Scotland they are, in most cases, 
making ‘complaints’ about the conduct of elected representatives.  Where such 
‘complaints’ are admissible an investigation is undertaken into the facts of each 
allegation.  Similarly, with complaints handling bodies, where an admissible 
complaint is made it generally results in some form of investigation. We therefore 
see a link between the complaints handling and standards functions.   
 
20. We see a value for money argument with the scope to share the expertise 
built up in the existing bodies in relation to investigative casework and also a 
strategic approach to promotional activity to make the public aware of their right to 
complain about possible maladministration in public bodies and breaches of codes of 
conduct.  In addition, there could be an amalgamation of support functions, such as 
personnel services, finance and IT with dedicated teams providing these functions to 
the single body.  In the longer term we would also see value for money savings in 
co-locating the existing bodies in one location. 
 
21. What we perceive to be of greater significance is that the general public know 
to whom a complaint can be made and have confidence the complaint will be 
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properly investigated and concluded.  The plethora of bodies dealing with complaints 
and standards, for example, makes it confusing for members of the public.  It is our 
view that there is an opportunity to achieve simplification and clarity. 
 
Scottish Parliamentary Standards Commissioner  
 
22. In looking at the Scottish Parliamentary Standards Commissioner we 
recognised that there were comparisons to be made with the Standards Commission 
for Scotland in that both bodies investigate potential breaches to codes of conduct 
for elected Members, whether they are Members of the Parliament or members of 
local authorities.  There is clearly a similarity of function with both bodies undertaking 
investigations and preparing reports.   
 
Commissioner for Public Appointments in Scotland 
 
23. Another function of the Standards Commission for Scotland is the promotion 
and enforcement of codes of conduct for those members appointed to devolved 
public bodies.  Given that the Commissioner for Public Appointments is responsible 
for overseeing Ministerial compliance to the Code of Practice for Ministerial 
appointments to these public bodies we consider that there is a linkage between the 
two bodies.   
 
24. Indeed, we understand that one of the recommendations of a review of public 
bodies in 2001 was that the work of the Public Appointments Commissioner could be 
taken forward by the Standards Commission.  Notwithstanding this however, 
Parliament approved the establishment of an independent Commissioner for Public 
Appointments in 2003.   
 
25. We also recognise that while the Commissioner for Public Appointments has 
made efforts to produce economies of scale in her support functions, given that it is a 
very small body such opportunities are limited. 
 
Rights Body 
 
Commission for Children & Young People in Scotland and Scottish 
Commission for Human Rights 
 
26.  These two bodies, in our view, are neither ‘complaints handling’ nor ‘standards’ 
bodies. They do, however, have a commonality of ‘purpose’ in that they both 
promote and encourage best practice in relation to peoples’ rights whether that is 
human rights in general or the rights of children and young people in particular.  We 
note here the arguments already advanced in some quarters that the needs of other 
particular groups such as older people should also receive recognition in the form of 
a Commissioner to promote their interests. 
 
27. While it can be a matter of debate, which no doubt the Committee will wish to 
reflect upon,  we consider that the rights of a child (and indeed older people for 
example) are closely linked to human rights.  Similarly, in undertaking their general 
functions, both offices must have regard to UN Conventions rights.   
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28. Having a more general ‘Rights’ body (as exists in parts of Australia) has a 
further advantage in that it could encompass other categories in the future such as 
an Older People’s Commissioner (referred to above) in a way which is consistent 
both with the approach advocated by the Finance Committee and indeed with Crerar 
more widely. 
 
29. We do appreciate that there could be opposition to this merger as some may 
see it diluting the rights of children but what we are proposing is changes to the 
structure – the functions will remain – with the merger providing more flexibility and 
opportunities for staff to share expertise.  It would also, arguably add more “weight” 
to views and recommendations expressed by the body on behalf of children and 
others in society. 
 
Information Body 
 
The Scottish Information Commissioner  
 
30. We do not believe that it would be beneficial to try to amalgamate the Scottish 
Information Commissioner with any other offices.   The Information Commissioner 
has both an appellate and an advocacy function.  It is not essentially a complaints 
handling body and is not responsible for standards although an argument might be 
drawn that it could be seen as a ‘Rights’ body with people having a ‘right’ to 
information.  Any such argument would, however, in our opinion be border line and 
we therefore consider that it would be better for this to remain a stand alone body 
and to concentrate more on a formal sharing of services with other bodies. In 
addition, we do not see how the overlapping jurisdictions could be resolved in a 
merger with a Complaints and Standards Body. 
 
Functionality 
 
31.  The evidence above seeks to convey the thinking behind our proposals for a 
revised structure.  We agree with the Committee that what is essential is for any new 
structure and more importantly the functions to work well in practice.  Whilst we have 
no reason to think they will not do so, we recognise that further more detailed work is 
required on this and we would wish to work with the officeholders in this connection.  
This has not been possible to undertake in the time that has been available to us 
since we gave oral evidence to the Committee.  We can, however, offer some 
preliminary thoughts to the Committee on this. 
 
32.  We are not proposing any changes to the structure of the Scottish 
Information Commissioner.  Additional powers for the SPCB, as recommended by 
the then Finance Committee should enhance the governance and accountability of 
the ‘Information’ body and aim to deliver some value for money savings through 
greater sharing of services. 
 
33. The existing functions of the proposed ‘Rights’ bodies provide both the 
Commissioner for Children and Young People in Scotland and Scottish Commission 
for Human Rights with the power to review relevant legislation and to undertake 
research and outreach work.  We see these functions as similar and therefore there 
are benefits for the 2 offices to be merged to provide a single contact point for public 
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authorities with an opportunity to share expertise between staff of the existing 
offices. 
 
34. One area of difference, however, is that the Commissioner for Children and 
Young People in Scotland can undertake investigations on the extent to which 
service providers have regard to the rights, interests and views of children and young 
people in making decisions or taking actions that affect children or young people.  In 
doing so the Commissioner must consult children and young people and 
organisations working with children and young people.   
 
35. The Scottish Commission for Human Rights, on the other hand, has the 
power to inquire into the policies and practices of public authorities. In the discharge 
of either function the respective officeholder lays a report before the Parliament.  
Staff have already been recruited to undertake these functions in the respective 
offices which should provide for a transfer of skills to any new body.  Any report to be 
laid before the Parliament on either an investigation or an inquiry, we believe can be 
laid by a new Commissioner or, as we prefer, a Commission.  The Committee may 
wish to consider whether these functions should be aligned in the new body. 
 
36. The biggest test in relation to ensuring the functionality of the new bodies will 
be with the proposed Complaints handling and Standards body.   
 
37. In terms of complaints handling, changes were already being considered by 
the Government arising from the Crerar Review recommendations.  These have 
been further refined by the Working Group on Complaints Handling (Sinclair Report) 
and we understand the Committee has a copy of this report. 
 
38. In the section on delivering change covered by the report it is suggested that 
introducing a new, simplified complaints handling process can be achieved with a 
phased approach and the Working Group which reported to Scottish Ministers has 
made a number of recommendations in this respect. 
 
39. This would leave the areas of ‘standards’.  The main difference between the 
Parliamentary Standards Commissioner and the Standards Commission for Scotland 
is the way a report of an investigation is dealt with.  We do recognise the challenges 
in ensuring appropriate reporting mechanisms are in place to consider reports of any 
investigation, although we do not see these as being insurmountable. 
 
40. As the Committee will know, on completion of an investigation into an 
admissible complaint, the Scottish Parliamentary Standards Commissioner will report 
to the Standards, Procedures and Public Appointments Committee which considers 
the report and reports to Parliament with its recommendations and any sanctions.  
We endorse the view that a Committee of the Parliament is best placed to judge (and 
recommend to the Parliament) what, if any sanctions are appropriate against a 
Member of the Parliament and we are not proposing any changes to this process. 
 
41. Investigations into potential breaches of codes of conduct by local councillors 
(or members appointed to devolved public bodies) are undertaken by a Chief 
Investigation Officer (CIO) (who has distinct functions and is a separate Ministerial 
appointment within the current legislation). The CIO has responsibility for deciding 
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whether or not to report the outcome of any investigation to the Standards 
Commission. 
    
42. Where the CIO has concluded a breach of the code has been found, the 
Commission then decides whether or not to hold a hearing. If a hearing is held, the 
Commission will decide whether there has been a breach and if so, what sanction 
(censure, suspension or disqualification) should be imposed.  
 
43. Whilst there are different reporting strands between the Scottish 
Parliamentary Standards Commissioner and the CIO we do not consider that this 
should prove insurmountable to enabling the existing functions to continue under the 
umbrella of the proposed new body.   
 
44. One option for consideration would be to look at whether the Chief 
Investigating Officer (who should become a Parliamentary appointment and not a 
Ministerial appointment at present) could undertake investigations with reports on 
potential breaches regarding the Members’ code of conduct being submitted to the 
Standards, Procedures and Public Appointments Committee and reports on potential 
breaches regarding the local councillor’s code of conduct (or NDPB codes) being 
submitted to the new Commission.  As with the other changes in structure we have 
proposed, legislative changes would be required   This merger of functions could be 
advantageous in relation to the functions of the Scottish Parliamentary Standards 
Commissioner as at present the Commissioner has no support staff to assist with 
investigations, whereas under the proposed new arrangements support would be 
available.  
 
45. The Legal Aid and Legal Profession (Scotland) Act 2007 provides for the 
establishment of a Scottish Legal Complaints Commission.  This is a model the 
Committee might wish to consider whereby it is a ‘commission’ model which provides 
the delegation of some decision making to sub-committees made up of members of 
the commission, individual members of the commission or to staff. We set out some 
further information on the Scottish Legal Complaints Commission below.   
 
46. The Commission is a body corporate with a chairing member and 8 other 
members appointed by the Scottish Ministers.   The Commission also employs a 
chief executive who is the accountable officer of the organisation.  
 
47. The Commission is also required to establish one or more determination 
committees in accordance with its own procedural rules for the purpose of exercising 
certain of its functions. The Commission may also establish other committees for any 
other purposes relating to its functions.  
 
48. Express provisions regulate how the Commision may delegate its functions. 
The Commission may authorise the chief executive; any of its committees; any of its 
members; or any of its other members of staff to exercise certain of its functions. 
There are, however, certain restrictions. The following summarises how functions of 
the Commission can be delegated. 
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• The Commission may authorise the function of deciding whether a complaint 
is frivolous, vexatious or totally without merit to be exercised only by any of its 
committees or by one of the Commission’s members.   

 
• It may authorise the function of deciding whether any element of a complaint 

is capable of being dealt with under a specified regulatory scheme to be 
exercised only by one of the Commission’s members. 

 
• It may authorise the function of deciding whether any element of a complaint 

is about the exercise of discretion by any Crown Counsel or procurator fiscal 
in relation to the prosecution of crime or investigation of deaths to be 
exercised only by one of the Commission’s members. 

 
• A determination committee can be authorised to exercise functions of 

deciding complaints, determining what should happen if a complaint is upheld 
or of deciding whether to publish reports. 

 
• The Commission cannot delegate functions of approving annual reports and 

accounts, of making procedural rules, of determining funding levies or of 
approving budgets. 

 
With most of the other functions exercised only by a determination committee. 
   
49. It might be possible therefore to look at such a model with certain decisions 
relating to specific functions undertaken or verified by a sub-committee unless the 
decision taking has been delegated to staff. However, in relation to the functions of 
the CIO with regard to complaints against MSPs, the CIO could report his findings 
direct the to the Standards, Procedures and Public Appointments Committee as at 
present unless the RSSB Committee was minded to recommend to the Parliament 
that the CIO report to the Complaints handling and Standards body for it to 
recommend a sanction to the Parliament. 
 
How the model might improve services 
 
50. The SPCB considers that any structural changes recommended by the 
Committee will form part of the wider public services reform agenda and such 
improvements to the existing structures should be seen in that context. 
 
51. Whilst we have proposed structural changes we see these going hand in hand 
with other improvements, the most significant being the proposal to streamline 
complaints handling. The whole ethos of the Crerar Review was to simplify matters 
and make improvements for both the public and service deliverers.   
 
52. As we have said in paragraph 21 of this submission, one significant 
advantage we see with the proposed model in relation to complaints handling and 
standards is the reduction in bodies with which the public would have to engage.   
 
53. It makes sense to us to see a uniform approach to ‘rights’ issues with a co-
ordinated outreach and participation service which should, over time, provide 
increased value for money but also avoid any potential for apparent duplication.   
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54. We fully accept, however, that success will be down to the leadership and 
professionalism of the staff in these bodies.  We would not see any dilution of 
interaction with children which could be a concern to some and would envisage the 
new ‘Rights’ body maintaining the links already established with various parts of the 
children’s sector. 
 
55. As mentioned above a considerable amount of work has already been 
undertaken by both the Crerar Review and through the Sinclair Working Group in 
looking to provide a better complaints handling service to the public and one which is 
standardised across the public sector.  One of the key findings of the Working Group 
was that complaints processes in public services are not fit for purpose as they are 
not always accessible, easy to use and are often complex and variable in content.  
The Sinclair report made recommendations to simplify the complaints process and 
also the landscape of complaints handling bodies. 
 
56. In looking at complaints it is more than likely that some form of investigation 
will need to be undertaken.  Similarly, when a member of the public complains about 
a possible breach of a code of conduct relating to an elected Member (either an MSP 
or local councillor) an investigation is likely.  It seems sensible therefore given both 
the Scottish Parliamentary Standards Commission and Standards Commission (and 
CIO) considers complaints in relation to possible breaches of codes of conduct to 
amalgamate those bodies into one with the general public only having to make a 
‘complaint’ to one body.   
 
57. Specifically, in relation to ‘standards’ we would strongly recommend retaining 
the CIO function within any new body, with the CIO having, as at present, separate 
functions and the independence to exercise the his or her investigatory role without 
interference from the overarching body (Commission). 
 
58. We propose no change to the Information body functions. 
 
How will the independence of functions be preserved? 
 
59. We propose that the existing functions remain but are amalgamated in the 
suggested new bodies.  In commenting on preserving independence we have 
assumed that this refers to independence from political and financial control in 
addition to investigatory independence. 
 
60. In respect of the SPCB funded bodies, apart from the Scottish Parliamentary 
Standards Commissioner, the legislation already provides that an officeholder, in the 
exercise of that officer’s functions, is not subject to the direction or control of the 
Parliament, the Government and the SPCB. It is the SPCB’s view that this prohibition 
should remain.  Statute will therefore provide that, in relation to the functions of the 
body and the decisions taken by the body these cannot be influenced by direction or 
control from the Parliament, Government or SPCB. 
 
61. The Scottish Parliamentary Standards Commissioner is not, like the other 
officeholders, the Accountable Officer for the money he or she expends – that role is 
undertaken by the Clerk/ Chief Executive of the Parliament.  More importantly the 
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Commissioner can be subject to directions given by the Parliament usually through 
the Standards, Procedures and Public Appointments Committee.   
 
62. These directions can include the procedure to be followed when conducting 
investigations generally into any complaint about the conduct of an MSP or 
investigations into complaints falling within such class or classes as may be specified 
in a direction. The Parliament, however, cannot give directions about whether or how 
any particular investigation should be conducted. 
 
63. The power to issue directions (as is currently held by the Standards, 
Procedures and Public Appointments Committee) could continue though such 
directions would be made to the Chief Investigating Officer of the proposed new 
body. 
 
64. The Committee may wish to reflect on what independence means in relation 
to officeholders.  In line with the recommendations of the then Finance Committee 
the SPCB concurs with the view that it is functional independence in relation to 
decisions taken on, for example, complaints but at the same time there has to be 
accountability for the use of public funds.  We are absolutely clear that it is neither 
desirable nor practicable for ultimate decisions on public funding to be made other 
than by Members of the Parliament. 
 
65. The Committee will note that for the most recent SPCB funded body, the 
Scottish Commission for Human Rights, the SPCB now approves, not only the 
numbers and terms and conditions of staff, but also the Commission’s budget, the 
office location, acquisition and disposal of land and the SPCB is required to 
comment on the strategic 3 year plan before it is put to the Parliament for approval.  
The Finance Committee recommended similar provisions should be applied to the 
other SPCB funded bodies. 
 
66. Budgetary control was a considerable focus of the inquiry into the 
accountability and governance arrangements of officeholders conducted by the then 
Finance Committee in 2006.  We consider that budgetary control can be balanced 
with the functional independence of the officeholders and indeed that it is essential 
that such control does exist to ensure that they are accountable for the use of public 
funds.   One of the recommendations to come out of the inquiry was that the SPCB 
should be given a clear and specific power for the approval, or otherwise, of an 
officeholder’s budget. 
 
67. We do not anticipate that in approving the officeholders’ budgets that this will 
in any way impact on the functional independence.  It is for the officeholders to 
determine how they undertake their statutory functions within an agreed budget for a 
particular year. We recognise that budgetary approval might impact upon operational 
independence where a Commissioner feels that sufficient resources are not being 
provided to allow for the effective discharge of functions. However, we are of the 
opinion that the process whereby the SPCB has to account for its overall budget 
(which includes those of Commissioners) to the Finance Committee provides 
adequate safeguard in this respect.   
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68. At present, although we do not (apart from the Scottish Commission for 
Human Rights) have a specific budget approval power, the SPCB enters into a 
dialogue with the officeholders over their budget proposals.  Following this dialogue, 
the budgets are put to the Finance Committee as part of the SPCB’s overall budget 
proposal.    
 
69. Should for whatever reason, the SPCB have reservations about the size of 
the budget proposed, for example if it considered a programme of work (regardless 
of its nature) as being over ambitious for a single financial year when taking account 
of all the other activities proposed as part of the budget submission, then at present 
the SPCB would draw this to the attention of the Finance Committee as part of the 
SPCB’s overall budgetary submission as part of the existing protocol in place.  
Similarly, if an officeholder had reservations about the budget submitted to the 
Finance Committee by the SPCB the officeholder could also raise his or her own 
concerns with the Committee under a Memorandum of Understanding which exists 
between the SPCB, the Finance Committee and officeholders. 
 
70. Having a strategic plan will also assist this process in that it should identify 
more clearly where and for what purpose the budgetary provision will be required.  At 
the end of a financial year, in addition to the normal accounting arrangements, the 
SPCB will be able to identify if any of the budgetary targets have not been met and 
question the reasoning which can inform the budgetary discussions for the next 
financial year.  We are aware that some officeholders would prefer a 3-year rolling 
budget approval. However, under the Scotland Act this is not possible. 
 
71. Currently, a body is not precluded from making a further bid for additional 
monies during the financial year should it become apparent that an urgent inquiry, for 
example, was necessary which could not have been foreseen at the time the 
budgets were agreed.  The SPCB has an agreed process with the existing 
officeholders to take into account occasions where additional funds to the original 
budget for any financial year are required on an exceptional basis.  The procedure 
for this provision is set out in a Memorandum of Understanding on Access to the 
Officeholders’ Contingency Fund held by the SPCB.   
 
72. This Memorandum provides that any bids should be submitted to the SPCB 
by way of a certification explaining the purpose of the additional funding being 
sought.   Where there are insufficient funds in the Officeholders’ contingency fund 
(held by the SPCB) then the SPCB shall consider whether it is possible to meet the 
additional funding from elsewhere in the SPCB’s overall budget or where such 
funding cannot be met, a bid for additional funding would be submitted to the 
Finance Committee as part of the in-year budget revision process.    
 
73. During the then Justice 1 Committee’s consideration of the Scottish 
Commission for Human Rights Act, one of the questions put by the Committee was 
in relation to the SPCB having a directional power for budgetary approval of the 
Commission’s proposed budget on an annual basis and how this sat with the UN 
General Assembly resolution 48/134 (the ‘Paris Principles’).   
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74. Section B2 of the ‘Paris Principles’ provides that: 
 
 “The national institution shall have an infrastructure which is suited to the smooth 
conduct of its activities, in particular adequate funding. The purpose of this funding 
should be to enable it to have its own staff and premises, in order to be independent 
of the government it need not be subject to financial control which might affect this 
independence.”   
 
75. Our view is that the provisions contained in the Scottish Commission for 
Human Rights Act meet the independence test. The Commission has its own staff 
and premises subject to the approval of the SPCB. The Commission is independent 
of Government given the role of the SPCB.  The financial review functions of the 
SPCB do not undermine independence as the SPCB has no powers of veto to 
prevent functional activities being undertaken by the Commission. 
 
76. Whilst we recognise that the ‘Paris Principles’ are a particularly helpful marker 
in establishing national human rights institutions, it is also important to recognise that 
they are advisory in nature. This is reinforced in the recognition of choice throughout 
the principles. The principles ascribe aspirations and broad deliverables/goals but do 
not define the method or mode of delivery as it needs to reflect the local 
environment.  This recognises that a balance needs to be struck – in this case a 
balance between the need to be able to monitor and account for expenditure and 
operational independence.  
 
77. Similarly, we note in the evidence of the Scottish Public Services Ombudsman 
to the Committee dated 19 December 2008 that the Ombudsman states that we 
have suggested legislation to provide the SPCB with a power to approve the number 
and terms and conditions of staff and the Ombudsman questions whether this is 
compatible with the Council of Europe’s Parliamentary Assembly’s adopted 
recommendations about the institution of ombudsmen.  This power is already in 
place for some officeholders.   
 
78. The document referred to by the Ombudsman is a Recommendation 
produced by the Parliamentary Assembly of the Council of Europe and contains 
proposals addressed to the Committee of Ministers of the Council of Europe, the 
implementation of which is within the competence of national governments.  These 
are neither binding nor enforceable, unless they were to be implemented by the UK 
Government into UK law.  One of the main thrusts of the Finance Committee report 
was accountability and the requirement for budgets to be scrutinised and approved.  
Given that for most of the SPCB funded officeholders a considerable proportion of 
the budget is for staff costs it would seem incompatible for the SPCB not to have 
such powers to approve the numbers of staff and the terms and conditions when 
they form such a large part of the budget. 
 
79. We also note the independence criteria which have been developed for 
Ombudsmen by the British and Irish Ombudsman Association which we believe to 
be largely compatible with the proposals we put forward.  We do firmly believe, 
however, that accountability must be to the Parliament and if this is incompatible with 
membership of what is an external association then that would be unfortunate but 
this would not hinder the Ombudsman in undertaking his or her principal functions.  
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80. The Ombudsman, in her evidence has also suggested that the Scottish 
Commission for Public Audit (SCPA) should consider officeholder budgets instead of 
the SPCB.  Whilst it is for the Committee to take a view it is important to note that the 
SPCB never sought responsibilities in respect of officeholders but, having been 
given them by Parliament, has looked to discharge them effectively and with 
integrity.  In the course of doing so the SPCB has gained considerable experience 
which might well be considered especially valuable in helping to see through any 
changes ultimately endorsed by Parliament on the Committee’s recommendation.   
 
81. There are, as noted above, safeguards in place to ensure the operational 
independence of office holders.  And it is worth noting that the Finance Committee, 
having also considered this matter in 2006, came to the view that the SPCB should 
remain in this role. 
 
Breakdown of existing costs, staff numbers and accommodation arrangements 
 
82. Without knowing what the Committee is likely to recommend as a revised 
structural landscape, it is difficult to provide any accurate assessment on costs.  The 
SPCB is, however, more than willing to work with the Committee when it has formed 
a view, even in principle, on a revised structure.  Once that stage is reached, the 
SPCB would propose that a piece of work is jointly commissioned by the Committee/ 
SPCB, and working with officeholders (and Government as appropriate) to produce 
more detailed figures. 
 
83. What we have provided by way of this submission is a breakdown of the 
existing budgets for those bodies which form part of our proposals together with a 
breakdown of the staff structures of each of these bodies.  This information is 
attached at Annex A to this submission. 
 
84. The Committee will see from these figures that there is some duplication of 
costs in a number of areas.  Looking at the current figures for accommodation costs 
alone there is the potential to make cost savings, even allowing for the probability 
that larger accommodation may be necessary for the enhanced bodies.  In looking at 
co-location, where it is appropriate and economical to do so, we would obviously 
commence any property search by looking at what is available within the public 
sector estate. 
 
85. A similar picture can be seen on the current office structures with staff 
carrying out similar roles in the various bodies.  Our proposed revised structure will 
provide an opportunity for the staffing structures to be revisited to ensure that they 
are fit for purpose in any new body.  
 
86. We should also like to make it clear that, regardless of the outcome of any 
structural reform, we will be looking at a more formal approach to the sharing of 
services between bodies funded by the SPCB and other relevant Government 
funded bodies.  Work has already commenced on this with both the Scottish Public 
Services Ombudsman and the Scottish Human Rights Commission recently signing 
up to a common IT platform for public bodies supported by the Government.  The 
SPCB will be in a stronger position to achieve greater sharing of services if the 
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recommendations of the Finance Committee are accepted, as a minimum, by the 
Committee.  
 
Commission/ Commissioner Structure 
 
87. As we mentioned in our previous evidence, with the exception of the Scottish 
Human Rights Commission, all of the existing SPCB funded officeholders are 
individuals nominated to the Parliament and appointed by Her Majesty the Queen or 
appointed by the SPCB with the approval of Parliament.  
 
88. We consider there to be 2 main advantages of a Commission structure.  
Taking the Complaints handling and Standards body, for example, we believe that 
the size and range of functions would be too onerous for one officeholder.  A 
Commission structure with a chair and members would bring specific expertise in 
certain areas which would be beneficial to the organisation and decision making 
would produce potentially more balanced outcomes.   
 
89. The Committee might also be interested to note that a number of recently 
established bodies have been set up as Commissions: Scottish Legal Complaints 
Commission; Scottish Commission for Human Rights and the Water Industry 
Commission for Scotland. 
 
90. We also note the informative comments submitted to the Committee by the 
Ombudsman about models for combining offices or functions.  While the 
Ombudsman supports a ‘Commissioner’ approach we consider that many of the 
advantages of a multi-functional Ombudsman as set out in her paper could equally 
apply to a Commission. 
 
91. The Commission would be a body corporate with governance advantages 
including those in relation to liabilities and indemnities.  In addition, a Commission 
provides for a broader range of experience at senior level.  The chair would be the 
‘figure-head’ but would have to take his or her members along when, for example, 
setting the strategic plan of the organisation, thereby removing any suggestion of too 
much power being invested in one individual as strategic decisions would be  formed 
collectively.  We firmly believe that this is an altogether more robust and resilient 
approach with no loss of independence. 
 
92. The Committee has asked for costs for both approaches.  Costs of a 
Commission or Commissioner approach will not be significant in relation to all other 
staff and accommodation costs.  What we can provide to your Committee, by way of 
some assistance, is the salary ranges of the officeholders under the present 
arrangements.   
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Commissioner Salary Costs (£) (Excl. Pensions/ NIC) 
  
Scottish Public Services Ombudsman 90 – 95K 
Scottish Information Commissioner 80 – 85K 
Commissioner for Public Appointments 45 – 50K 
Commissioner for Children and Young 
People 

80 – 85K 

Scottish Parliamentary Standards 
Commissioner 

40 – 45K 

 
Commission Salary Costs (£) (Excl. Pensions/ NIC) 
  
Scottish Commission for Human Rights 
 
Chair 
Commission Member (x 3) 
 

 
 
75 – 80K 
£250 (per 8 hours) up to 30 days per 
annum  
 

Standards Commission for Scotland 
 
Chair  
Commission Members - each 
 

 
 
10 – 15K 
5 – 10K 
 

Waterwatch Scotland 
 

15 – 20K 

 
93. We would suggest that while for the Rights body a daily rate may be 
appropriate for Commission members, we consider that for the Complaints handling 
and Standards body a salary may be more appropriate for Commission members as 
the posts are more likely to be more onerous in terms of time commitment given the 
potential for decision taking by the Commission members. 
 
Accountability and Governance Working Group 
(i) Pre-approved advisers 
(ii) Removal from office 
 
94. The Committee has asked for comments on recommendations by the 
Accountability and Governance Working Group on pre-approved advisers and 
conditions for the removal from office of officeholders. 
 
95. We have no difficulty with officeholders engaging advisers to support them 
with their functional activities, where necessary. This would also apply to any new 
body. However,   we consider that prior approval from the SPCB could identify if a 
contract for similar services was already in place with another body and which the 
officeholder could access thus potentially providing economies of scale.  This model 
is already provided for in the legislation establishing the Ombudsman’s office where 
the Ombudsman has to seek the approval of the SPCB for fees to be paid to 
advisers.  
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96. We recognise that there is the potential that this may be perceived as 
interfering with operational independence, particularly with regard to legal advisers. 
However, the SPCB may be able to facilitate the procurement of a single contractual 
arrangement which may achieve economies, whilst making provision for separate 
legal advice in the unlikely event of a conflict of interest arising as between the new 
bodies.  
 
97. We do accept, however, that the proposal to have a larger Complaints 
handling and Standards body  could open the way for a body of this size to recruit 
and employ in house advisers such as legal advisers thereby negating the need to 
pay for external advice unless absolutely necessary. 
 
98. In terms of removal from office, most (but not all) legislation that has 
established the officeholders simply state that an officeholder may be removed from 
office by way of a parliamentary motion agreed by two thirds of the Members of the 
Parliament.   
 
99. This does not provide any grounds for removal from office which, while these 
are not employment positions, does not sit well with any rights of natural justice of 
officeholders.  The legislation establishing the Commissioner for Children and Young 
People in Scotland and the Scottish Commission for Human Rights recognised this 
and specific provision were included in the legislation. For example, the 
Commissioner for Children and Young People can only be removed from office: 
 

• if the Commissioner so requests, or 
 

• if the Parliament has passed a resolution for removal on the ground – 
 

(a) that the Commissioner has breached the terms of appointment; or 
(b) that the Parliament has lost confidence in the Commissioner’s 

willingness, ability or suitability to carry out the functions of the office; and 
 

• any resolution for removal of the Commissioner, if passed on a division, must 
be voted for by not less than two thirds of those voting. 

 
Similar provisions exist in relation to the Chair and to members of the Scottish 
Commission for Human Rights. 
 
100. We consider this sets out the position more clearly on a legislative basis.  Our 
view therefore is that this should form part of any new legislation for any new body. 
 
Fit for Purpose Complaints System Action Group Report 
 

(i) Financial implications – staff and administration costs 
 

101. The Committee has asked the SPCB for its views on the recommendations of 
the Fit for Purpose Complaints System Action Group report, and in particular, the 
financial implications there may be to the SPCB if the role of the Ombudsman is 
expanded. 
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102. As the Committee is aware this report was prepared for Scottish Ministers and 
as such we, on the SPCB, have not yet fully considered the report.  In terms of our 
proposals for a revised structure, however, we have moved further than the report’s 
recommendations with a proposal to amalgamate not only the complaints handling 
side but also the standards functions. 
 
103. We have proposed a new body which would encompass the existing functions 
of the Ombudsman.  As we have made clear one of our key aims is to ensure value 
for money.  We do, however, recognise that this may not be possible in the short 
term as there may have to be some initial set up costs. 
 
104. What is essential is that the financial memorandum (if there is to be a Bill) is 
as accurate as possible.  When the Ombudsman was initially established in its 
current form, insufficient funds were transferred to the SPCB for the funding of the 
office which meant the SPCB was put in a position of having to identify savings from 
its own budget to provide additional funding to the Ombudsman.  It goes without 
saying that the SPCB would not wish to find itself in a similar position. 
 
105. In terms of preparing a financial memorandum, the report of the Working 
Group does provide some useful information but the report itself clearly also 
recognises that until new systems are designed and agreed it is not possible to set 
out the precise costs or savings to be realised.  It is helpful, however, to see that a 
framework has been prepared for assessing the main resource implications. 
 
106. As we have mentioned in paragraph 82 of this submission, we would propose 
that we work alongside the Committee in setting out costed proposals based once 
the committee has formed an “in principle” view on structures. 
 
Scottish Commission for Public Audit (SCPA) Report on the Review of 
Corporate Governance of Audit Scotland 
 
(i) Conflict of interest and holding other positions while in office 
(ii) Period to elapse before a previous auditor General can take up future 

employment 
 
107. In its review of the corporate governance arrangements of Audit Scotland the 
SCPA recommended the following: 
 

“52. The SCPA considers that, in a country of Scotland’s size, it would be 
potentially unfair and counter-productive to be unduly restrictive on whether 
the holders of any particular posts should be ineligible for appointment as 
Auditor General. To do so would potentially limit the pool of applicants to 
those from the private sector or internal Audit Scotland candidates. The SCPA 
does not, therefore, recommend any specific prohibition. The SCPA 
recommends that, in future, the selection panel considering suitable 
candidates for nomination should carefully balance the implications of a 
candidate’s current employment for the independence of the Auditor 
General’s position. 
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53. The SCPA also considers that the integrity of the Auditor General’s 
position could be compromised by the postholder taking on any other role 
while in post. The SCPA, therefore, recommends that a presumption that the 
Auditor General will hold no other positions of any kind should be included by 
the SPCB as a term and condition for any future Auditor General.” 

 
108. We understand the reasoning for the recommendation that there should not 
be any specific prohibition on the holders of any particular posts being ineligible for 
appointment.  We do, however, have some concerns regarding a perceived role for 
the selection panel being required to balance the implications of a candidate’s 
current employment position.  All selection panels follow good practice on public 
appointments which provide that all candidates are to be treated equally regardless 
of any aspect of their application.  Making the selection panel have regard to the 
current employment of a candidate would therefore not sit well with good practice. 
 
109. The Committee might also be aware that prohibitions already exist for some 
officeholders.  Under the Scottish Public Services Ombudsman Act 2002, for 
example, paragraph 1 to schedule 1 provides that a person is disqualified from 
appointment, and holding office, as the Ombudsman if the person is an MP, MSP, a 
listed authority liable to investigation by the Ombudsman, a member, office or 
member of staff of a listed authority or disqualified from election as an MSP or local 
councillor. 
 
110. We therefore consider that if there is to be any prohibition on candidates 
(which is not a recommendation of the SCPA) regarding their current employment 
that this should be clearly set out in legislation so that there is no ambiguity and 
should not be a matter for a selection panel to have to resolve.  
 
111. We note the recommendation that the Auditor General should hold no other 
position whilst in office.  The Committee might be interested to know that the existing 
arrangements we have in place for the SPCB funded officeholders provide a greater 
degree of flexibility for a present officeholder.   
 
112. We fully accept the notion that a post holder should not accept any other 
position which would invite a conflict of interest.  However, there might be occasions 
when the position being offered has no connection whatsoever with the officeholder’s 
official position.  For example, the post holder may have an outside interest or hobby 
and in which he or she might wish to accept an unpaid position such as the secretary 
of a local society.  We do not consider this should be prohibited.  The current 
arrangements the SPCB has in place set out the terms of appointment which provide 
that: 
 

“You may not take part in any activity which would in any way conflict with 
your responsibilities to the Parliament or be inconsistent with your official 
position as the Commissioner.  
 
You must seek permission from the Presiding Officer before accepting any 
outside employment or appointments, which might affect your statutory duties, 
either directly or indirectly.” 
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113. We consider this provides assurance that positions cannot be held where 
there would be a conflict of interest whilst allowing the officeholder some flexibility to 
apply to the Presiding Officer for permission to hold non-conflicting positions. 
 
114. The SCPA also recommended: 
 

“54. In considering the future employment of an Auditor General after leaving 
the post, the SCPA is mindful that any undue restrictions would, in effect, 
dictate that a former Auditor General must retire or work in the private sector. 
This could significantly reduce the pool of appropriate candidates. However, 
the SCPA accepts that the future employment of a former Auditor General has 
the potential to cause public disquiet. The SCPA, therefore, recommends that, 
while still in post, an Auditor General should not be permitted to apply for a 
post with any body which is subject to audit by the Auditor General, or which 
is associated with the Auditor’s General’s role. This restriction may inevitably 
lead to the situation of an individual being disadvantaged by having a gap 
between leaving the Auditor General position and taking up any other post. 
The SCPA recommends, therefore, that the SPCB should consider how the 
terms and conditions associated with the post can compensate for this.” 

 
115. In evidence to the SCPA Inquiry the SPCB recognised that there is always a 
price to pay for entering the public sector in a high profile position and thereafter 
having to reintegrate back into the main stream of employment.  We fully agree with 
the view that while in post an Auditor General should not be permitted to apply for a 
post with another body which is subject to audit by the Auditor General. We also 
consider that there should be a reasonable time gap before an Auditor General 
should seek employment with any such body. 
 
116. We suggested 2 years would not be unreasonable.  However, if the 
Committee is minded to accept the findings of the SCPA, the SPCB will need to 
consider what flexibility is available to it to compensate for an Auditor General not 
being able to apply for a post while still in office.   
 
117. It is possible that this could be done through the terms of appointment and as 
such no legislation would be required.  This is, however, a difficult issue and the 
SPCB would have to be mindful about what form of ‘compensation’ should be made 
to what we already consider to be a well remunerated position.  In particular, given 
that the SPCB cannot foresee what posts an Auditor General may apply for and as 
the salary costs of such posts would not be known in advance how could the SPCB 
determine a level of compensation?  Going down this route could also impact on the 
position of other officeholders.   
 
118. The Committee might also wish to note that an Auditor General would not be 
in any different position from other officeholders where there are limits on future 
employment/appointment opportunities when officeholders demit office.  The 
Ombudsman and Commissioner for Public Appointments in Scotland also fall into 
this category, and these officeholders are aware of this restriction when applying for 
the posts. 
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Other Issues 
 
119. There is one other issue we would wish to draw to the attention of the 
Committee.  This concerns the proposal to amalgamate the complaints handling 
functions of Waterwatch with the proposed new Complaints handling and Standards 
body.  At present we understand Waterwatch is funded by a levy on water customers 
which is determined by Scottish Ministers.    
 
120. Should the proposal to establish a Complaints handling and Standards body 
be accepted, the SPCB would have responsibility for funding this new enlarged body 
(which would include Waterwatch).  The SPCB has two strong concerns.  The first is 
the prospect of two separate funding streams: that raises the possibility of conflict 
over priorities within the new body.  The second is the possibility of the SPCB 
applying a levy to water customers’ bills – it is quite clear that this would not be an 
appropriate function for it to exercise.   
 
 
 
 
 
Scottish Parliamentary Corporate Body 
January 2009 
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SPCB Supported Bodies – Budgets and Staff Numbers 
 

Officeholder  Budget for 2009/10 Staff Numbers 
 Full/Part Time £ FTE 
Scottish Public Services 
Ombudsman 

1 officeholder - full time 3,277,446 46 

Scottish Information 
Commissioner 

1 officeholder - full time 1,535,000 23 

Scottish Parliamentary 
Standards Commissioner 

1 officeholder – part time (5-
10 days per month plus full-
time for several weeks when 

working on a substantial 
inquiry) 

90,000 0 

Commissioner for Children and 
Young People in Scotland 

1 officeholder - full time 1,350,161 14 

Commissioner for Public 
Appointments in Scotland 

1 officeholder – part-time 3 
days per week 

423,319 3 

Scottish Commission for Human 
Rights 

1 officeholder - full time plus 
3 part time members 

1,000,000 8 

Sub-total  7,675,926  
Officeholder Contingency Fund*  250,000  
Total  7,925,926 94 
 
*The Officeholder’s Central Contingency Fund is for exceptional expenditure (e.g defending a legal action) incurred by an officeholder which cannot be met 
from the agreed budget allocation for any given year  
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Complaints and Standards Body 
 
 SPSO SPSC OCPAS CIO Standards 

Commission 
Waterwatch Prison 

Complaints 
Totals 

Established October 
2002 

April 2003 June 
2004 

  April 2006 December 
1994 

 

Budgets 
2009/10 

3,277,446 90,000 423,319 345,866 267,551 719,5003 150,000 5,273,682 

Staff costs 2,503,4464 55,294 219,332 250,267 157,805 437,800  3,623,9445

Staff related 
costs 

67,500 4,500 9,557 16,599 20,960 43,800  162,916 

Property costs 280,000 0 44,480 62,550 51,288 44,700  483,018 
Professional 
Fees 

177,500 24,040 119,642 5,150 6,928 24,500  357,760 

Running costs 254,000 4,666 29,508 11,300 30,570 168,700  498,7446

Less income -25,000 0 0     -25,000 
Capital 20,000 1,500 800     22,300 
Total  3,277,446 90,000 423,319 345,866 267,551 719,500 150,000 5,273,682 
Staff 
Numbers(FTE) 

46 0 3 6 part time 
IO’s plus 4 
Admin staff 

3 8 2 72 

Lease end date 2018. 
Property  
sublet with 
consent of 
landlord 

n/a n/a 
rented 
offices 

Oct 2009 Oct 2009 Break in 
lease – 
summer 2010

  

                                            
3 Budget figures for Waterwatch not yet agreed.  Waterwatch takes on two roles – complaints handling and customer representation.  It is only proposed to 
transfer complaints handling to an enlarged body (customer representation will transfer to Consumer Focus Scotland).  This would involve 3 FTE staff 
transferring to the proposed new body.  Waterwatch is currently funded by a levy on water customers. 
4 Includes £50k for internal adviser costs 
5 Does not include costs for Prison Complaints Commissioner 
6 Does not include costs for Prison Complaints Commissioner 

 

 
 
   

23

175



 

 
Rights Body 
 

 SCCYP SCHR Total 
Budget 2009/10 1,350,161 1,000,000 2,350,161 

Staff costs 722,767 492,213 1,214,980 
Staff related costs 71,621 50,000 121,621 

Property costs 108,975 52,000 160,975 
Professional fees 60,635 30,000 90,635 

Running costs 359,163 295,787 654,950 
Less income    

Capital 27,000 80,000 107,000 
Total 1,350,161 1,000,000 2,350,161 

    
Staff Numbers (FTE) 14 87 22 

    
Lease end date 2019 2010  

Lease arrangements Break clause with no 
penalty, 2014 and  property 
can be sublet with consent 

from landlord 

SCHR are co-located 
with the UK Equality 
and Human Rights 
Commission in 
Glasgow.  Sub lease 
can be terminated by 
giving 6 months notice.

 

 
 
 

                                            
7 Approved Staffing determination  - 8 FTE staff rising to 10 
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Information Body 
 
 

 SIC 
Budget 2009/10 1,535,000 

Staff costs 1,205,000 
Staff related costs 23,500 

Property costs 104,000 
Professional fees 42,000 

Running costs 156,500 
Less income 0 

Capital 4,000 
Total 1,535,000 

  
Staff Numbers (FTE) 23 

  
Lease end date 2021 

Lease arrangements No break clause but 
property can be sublet with 

consent from landlord 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM PROFESSOR ALICE BROWN, SCOTTISH PUBLIC SERVICES 
OMBUDSMAN 
 
Thank you for giving us the opportunity to contribute to this review.  Our response is 
attached.  
 
I am content for it to be made public in the usual way. 
 
The Scottish Public Services Ombudsman 

The Scottish Public Services Ombudsman (SPSO) provides a ‘one-stop-shop’ for 
individuals making complaints about organisations providing public services in 
Scotland.  Our service is independent, impartial and free. 

We are the ‘last resort’ in handling complaints about councils, housing associations, 
the National Health Service, the Scottish Government and its agencies and 
departments, the Scottish Parliamentary Corporate Body, colleges and universities 
and most Scottish public authorities. 

We normally consider complaints only after they have been through the formal 
complaints process of the organisation concerned.   Members of the public can then 
bring a complaint to us by visiting our office, calling or texting us, writing to us, or 
filling out our online complaint form. 

The Scottish Public Services Ombudsman was set up in 2002, replacing three 
previous offices - the Scottish Parliamentary and Health Service Ombudsman, the 
Local Government Ombudsman for Scotland and the Housing Association 
Ombudsman for Scotland. Our role was also extended to include other bodies 
delivering public services.  

We aim not only to provide justice for the individual, but also to share the learning 
from our work in order to improve the delivery of public services in Scotland.  We 
have a programme of outreach activities that raise awareness of our service among 
the general public and promote good complaint handling in bodies under our 
jurisdiction.  

The current Ombudsman, Professor Alice Brown, has announced her intention to 
demit office on 31 March 2009. 
 
EXECUTIVE SUMMARY 

 
• The SPSO welcomes the review being carried out by the Committee and 

supports further simplification of the complaint handling landscape aimed at 
improving the effectiveness of the system from the perspective of the 
complainant. 
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• The SPSO welcomes the proposal to give the SPSO the explicit role of 
overseeing the design of internal complaints handling procedures in public 
service organisations.  It also supports the logic behind the proposal for the 
Ombudsman to assume the complaint handing responsibilities of Waterwatch 
Scotland and the Scottish Prison Complaints Commissioner – this is 
consistent with the integration principles underpinning the establishment of the 
SPSO as a ‘one-stop-shop’.   

 
• The SPSO welcomes the opportunity for further discussion of the detailed 

legislative implications of making the changes suggested by the Scottish 
Government, and would draw attention to the complexity of some of the issues 
involved. 

 
• The SPSO recognises that there are a range of options for configuring the 

various functions delivered by the bodies supported by the SPCB (and other 
related bodies) and would draw the Committee’s attention to the experience in 
other countries and the need to take account of the differing considerations 
attaching to the various functions performed by these bodies, particularly in 
relation to accountability and independence.  

 
• The SPSO welcomes the Scottish Government’s recognition of the importance 

of independence in providing public assurance, and draws the Committee’s 
attention to some inherent tensions in the current relationship between the 
SPCB and office-holders, and various suggestions for enhanced accountability 
arrangements. 

 
• For its accountability to Parliament, the SPSO supports a similar arrangement 

to that being carried out by the Scottish Commission for Public Audit of Audit 
Scotland. 

 
• If the Committee is attracted to a model adding additional functions to the 

traditional Ombudsman role, the SPSO is not persuaded that a Commission 
model would offer the most appropriate form of governance.   

 
• The SPSO agrees that, in the long term, there is likely to be scope for some 

modest efficiency savings by building on existing sharing of services. 
 
• The SPSO also welcomes the recognition by the Scottish Government and the 

SPCB that there are transitional resourcing implications for changes of this 
magnitude. 

 
• Finally, if there is to be legislation in this area, the SPSO has some proposals 

for legislative changes to permit service enhancement in some key areas of 
our operations. 

 
INTRODUCTION 

 
1. I am grateful to the Committee for this opportunity to submit written evidence 

to help with its work.  In my 2007-08 Annual Report I wrote about the 
timeliness, some ten years on from devolution, of a review of the whole 
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architecture of governance that underpins the work of the Parliament, the 
Government and public services and to decide on the appropriate framework 
in a country of five million people.  I wish the Committee well with its 
contribution to this task. 

 
2. Over the last six years, as the first Scottish Public Services Ombudsman, I 

have come to understand very clearly that the role provides an important 
constitutional safeguard and I, therefore, consider this review to be of great 
significance.   An Ombudsman and an Auditor General are standard 
components of a modern democracy and form key pillars of the integrity 
system that gives the public reassurance about the actions of government and 
the wider public sector.   

 
3. The Scottish Parliament’s original aspirations of an integrated external 

complaint handler for public services in Scotland (the ‘one-stop-shop’ model) 
have, I believe, been justified by our experience since 2002.  The model has 
been an influential one and has been copied in other parts of the UK and 
beyond.  I consider, however, that there is scope to extend this design 
principle and to further simplify structures and processes for the benefit of the 
public, whilst preserving the crucial features of the current model. 

 
4. In this document I will address: 

 
• The background to the Committee’s work 
• Design principles 
• The benefits of simplification 
• The proposals for improving the handling of complaints about public 

administration and services (the Crerar and Sinclair recommendations) 
• A body with functions additional to the traditional Ombudsman role (the 

SPCB’s proposals) 
• Accountability and independence 
• Process and resourcing issues 
• Other legislative issues 

 
5. I will be happy to provide further details if that would be helpful, or to assist 

with the review in any other way.  I am aware that Sir Neil McIntosh the Chair 
of our independent Audit Advisory Committee has also written to you offering 
assistance with the review. 

 
 

BACKGROUND 
 

6. A considerable amount of preparatory work has been conducted on some of 
the issues currently being considered by the Committee.  The Finance 
Committee’s 2006 report into Accountability and Governance1 made important 
recommendations in relation to the governance and terms and conditions of 
SPCB supported bodies.  The SPSO contributed written and oral evidence2 to 

                                                 
1 www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm 
2 www.scottish.parliament.uk/business/committees/finance/inquiries/actgov/fc-actgov-05.pdf 
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that Committee, in which we set out: the arrangements for holding the 
Ombudsman’s office to account; our active stance on shared services; our 
concerns about the tension in the arrangement whereby responsibility for 
budgetary oversight of my office rests with the SPCB, a body within my 
jurisdiction; and our view that the arrangement through which the Scottish 
Commission for Public Audit has been given responsibility for examining Audit 
Scotland’s proposals for its use of resources and expenditure seemed to us to 
demonstrate a more appropriate balance between budgetary control and 
independence. 

 
7. More recently, the Crerar Review into the regulation, audit, inspection and 

complaints handling of public services in Scotland3 and subsequent Scottish 
Government Action Group reports, including Douglas Sinclair’s Fit-For-
Purpose Complaints System Action Group (FCSAG) report4, have reached 
conclusions that are of central relevance. 

 
8. In the SPSO’s response to the Crerar review5 we set out our views on 

improving complaint handling and we were pleased to see that the FCSAG 
report, which has been welcomed by the Scottish Government, endorsed our 
core arguments about preserving the role of the SPSO as an external reviewer 
of complaints.   

 
9. The FCSAG report also proposes, amongst other recommendations, that the 

complaints functions now undertaken by Waterwatch and the Scottish Prison 
Complaints Commissioner should be conducted by the SPSO.  The group also 
endorsed Professor Crerar’s suggestion that the SPSO be given the explicit 
role of overseeing the design of internal complaint handling procedures by 
service providers – again, we welcome this innovative recommendation. The 
Cabinet Secretary for Finance and Sustainable Growth has indicated (in his 
Parliamentary statement on 6 November 2008) the Scottish Government’s 
preference that these specific recommendations be progressed6. 

 
10. Finally, by way of context, the Committee may wish to be aware that the 

Administrative Justice Steering Group chaired by Lord Philip is working on a 
report on the administrative justice landscape in Scotland.  This is due to be 
published in the Spring of 2009.  The SPSO is a decision-making body, 
exercising quasi-judicial authority as an alternative to the courts.  Public sector 
ombudsmen are described in a recent paper by the Law Commission7 as one 
of ‘the four broad pillars’ of administrative justice.  It is for this reason that 
consideration of the future role for the Ombudsman also needs to be 
considered as part of the administrative justice spectrum.  In this connection, 
the Committee may well wish to seek input from the Scottish Committee of the 
Administrative Justice and Tribunals Council which has a remit to keep under 
review the administrative justice system as a whole. 

 

                                                 
3 www.scotland.gov.uk/Resource/Doc/198627/0053093.pdf 
4 www.scotland.gov.uk/Resource/Doc/923/0063564.doc 
5 www.spso.org.uk/news/article.php?id=252 
6 www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-08/sor1106-02.htm#Col12077 
7 Law Commission, Administrative Redress: Public Bodies and the Citizen, July 2008 
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DESIGN PRINCIPLES 

 
11. In supplementary evidence to the Finance Committee’s 2006 Accountability 

and Governance inquiry8, I proposed six ‘design principles’ that could be used 
when considering the establishment of new bodies or changes to the remit of 
existing organisations.  I think they still have some force and they may be of 
interest to the Committee, so for ease of reference I am reproducing them in 
this submission.  The principles are: 

 
1. Clarity of Remit: a clear understanding of the office-holder’s specific 
remit 
2. Distinction between functions:  a clear distinction between different 

functions, roles and responsibilities including audit, inspection, 
regulation, complaint handling, advocacy 

3. Complementarity:  a dovetailing of jurisdictions creating a coherent 
system with appropriate linkages with no gaps, overlaps or duplication 

4. Simplicity and Accessibility:  simplicity and access for the public to 
maximise the ‘single gateway’/’one-stop-shop’ approach 

5. Shared Services:  shared services and organisational efficiencies built 
in from the outset 

6. Accountability:  the establishment of clear, simple, robust and 
transparent lines of accountability appropriate to the nature of the office 

 
12. I would submit that these principles might serve as a useful checklist for the 

Committee’s consideration of possible models for the future. 
 

THE BENEFITS OF SIMPLIFICATION 
 

13. The Committee will recognise the importance of keeping some high-level 
objectives at the front of its mind as it conducts its review.  A number of 
possible goals have been stated.   

 
• In their oral evidence to the Committee on 9 December 20089, the 

SPCB referred to three desirable outcomes from reconfiguring the 
delivery of the functions delivered by bodies funded by them.  These 
were: “better value for the public purse; higher standards of output from 
individuals in the bodies concerned; and services for the general public 
that are more understandable and easier to use”. 

 

                                                 
8 www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol02-02.htm#supsbvgf 
9 www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb08-0202.htm 
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• In giving evidence to the Committee on the same day the Cabinet 
Secretary for Finance and Sustainable Growth also indicated the 
Scottish Government’s wish to bring about simplification of the 
complaints process in public services by reducing the number of bodies 
handling and determining complaints so that we “create a more 
accessible, simpler structure so that members of the public can pursue 
their legitimate concerns”. 

 
• We endorse the simplification ideals.  The SPSO’s response to the 

Crerar Review identified the principles against which we believe any 
proposals for reforming complaints handling in public services should 
be tested.  We argued that changes should: 

 
- Improve the quality of service delivered by complaint handlers;  
- Improve public confidence in handling; and  
- Obtain efficiencies and economies of standardisation and scale.  

 
14. In our view, in formulating any new structure for complaint handling in public 

services in Scotland, amongst all these objectives, primacy should be given to 
improving the effectiveness of the system from the perspective of the 
complainant.  Both the SPCB and the Scottish Government have identified 
potential opportunities to reduce the number of bodies currently determining 
complaints, with a view to improving access for service users and simplifying 
the system.  In achieving these benefits, however, it will be important to 
ensure that there is no diminution in the service offered to members of the 
public. 

 
15. A secondary benefit, for the wider public, would derive from any efficiencies 

that may result from a greater sharing of functions and services between 
‘office-holders’.  The SPSO has, over a number years, worked with other 
organisations to identify and exploit appropriate opportunities for the sharing of 
services (see for example the Audit Scotland report: 
Ombudsman/Commissioners – Shared Services, 200610).  It is however 
possible that some re-configuration could facilitate some further efficiencies, 
albeit of a relatively modest nature.  The SPCB’s evidence to the Committee 
indicated that the six bodies supported by the SPCB currently employ about 
96 full time equivalent staff.11  The projected 2009/10 combined budget for the 
Commissioners and SPSO is £7.9 million12 – though this figure excludes the 
expenditure of other external complaint handling bodies which may also be 
affected.  It must also be recognised that there are significant components of 
the budgets of complaint handling and investigative bodies which are demand-
led, and that the resourcing requirements are therefore prone to fluctuations. 

 
 

                                                 
10 www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol02-03.htm#asocssas 
11 Col 8, SPCB oral evidence to Review of SPCB Committee, 9 December 2008, 
www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb08-0202.htm 
12 Col 216, http://www.scottish.parliament.uk/s3/committees/finance/reports-08/fir08-07-vol1-03.htm 

 6

183

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=3146&mode=pdf
http://archive.scottish.parliament.uk/business/committees/finance/papers-06/fip06-16.pdf
http://archive.scottish.parliament.uk/s3/committees/finance/reports-08/fir08-07-vol1.htm


PROPOSALS FOR IMPROVING THE HANDLING OF COMPLAINTS ABOUT 
PUBLIC ADMINISTRATION AND SERVICES (THE CRERAR AND SINCLAIR 
RECOMMENDATIONS) 

 
16. The SPSO handles complaints about maladministration and service failure in 

most public services in Scotland in line with the ‘one-stop-shop’ model agreed 
by the Scottish Parliament in 2002.  Douglas Sinclair’s FCSAG Report 
provides a comprehensive and detailed prescription for simplifying further the 
main elements of the system for dealing with public service complaints.  As 
outlined above, we welcome the suggestion - based on a proposal included in 
the Crerar Review - that the SPSO should work with service providers and 
sectoral interests to oversee the development of sector-by-sector complaint 
handling systems based on a set of principles approved by the Parliament.  
The SPSO believes that this new statutory role will contribute significantly to 
the simplification of complaint handling in the public sector to the substantial 
benefit of complainants.  

 
17. As indicated in paragraph nine above, the Scottish Government has given 

support to the other major element of the FCSAG proposals – the transfer of 
the complaint handling functions of the Scottish Prisons Complaints 
Commission and Waterwatch to the SPSO.  We note that they follow the logic 
of the integrated service model on which the SPSO was founded and that they 
could offer simplification and efficiency benefits for service users and the wider 
public.  

 
18. The FCSAG report also indicated that the same arguments supporting the 

transfer of the complaints function of Waterwatch and the Scottish Prison 
Complaints Commission also held for police complaints but noted that the 
recent creation of the Police Complaints Commissioner position meant that it 
should be allowed time to develop and bed in before its position as a stand-
alone body be considered. 

 
19. If the Committee is minded to endorse the FCSAG proposals it will be 

important to resolve any legislative difficulties.  Waterwatch Scotland’s current 
responsibilities and duties are in some instances broader and in others 
narrower than those conferred on the Ombudsman by the 2002 Scottish 
Public Services Ombudsman Act.  To avoid a diminution in the service to the 
public and to ensure that complainants receive an enhanced or, at least, 
equivalent service, it is the SPSO’s view that it will be necessary for the 
Committee to consider the respective statutory powers of both organisations 
and consider whether, if it is their intention to proceed as envisaged by the 
Scottish Government, there is a requirement to transfer the current 
Waterwatch scheme across to the SPSO. 

 
20. The SPSO’s preference is for the legislation to be harmonised to ensure the 

strengths of each are retained.  Our existing discretion to consider complaints 
which allows flexibility of approach and powers to compel evidence should be 
extended to water complaints.  In addition, the ability which Waterwatch 
currently has to undertake reviews of systemic problems should be extended 
generally to the SPSO and hence cover also the other bodies currently under 
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the Ombudsman’s jurisdiction.  Not to do so would leave the SPSO with 
variable levels of investigatory power in different sectors and as regards 
different bodies under jurisdiction.  In our view this would complicate rather 
than simplify the complaints landscape and be contrary to the stated purpose 
of the exercise.  The Committee may also wish to know that powers to review 
systemic problems are generally held by Ombudsmen internationally, and by 
all European Ombudsmen with the exception only of those in Belgium, 
Luxembourg and the UK. 

 
21. We await with interest the Cabinet Secretary for Finance and Sustainable 

Growth’s detailed response to the remaining recommendations proposed in 
the FCSAG report to Ministers, and would be happy to assist the Committee 
with any detailed consideration of the legislative implications. 

 
A BODY WITH FUNCTIONS ADDITIONAL TO THE TRADITIONAL 
OMBUDSMAN ROLE (THE SPCB’S PROPOSALS) 
 
Structure 

 
22. In its letter to the Committee of 3 December 2008, the SPCB endorsed the 

Sinclair/FCSAG recommendations but went significantly further.  It proposed 
the creation of a new body incorporating: the current complaints handling role 
of the SPSO alongside any extensions of powers or of jurisdiction; the existing 
responsibilities for investigating complaints about the conduct of MSPs; 
complaints about the conduct of elected members of local authorities or 
members of devolved public bodies; and the functions of the Commissioner for 
Public Appointments in Scotland.  The issues surrounding this proposal are 
less well-rehearsed or researched and we expect that the Committee will want 
to examine the arguments very carefully.  This section of our response 
provides the SPSO’s initial reaction to the proposals. 

 
23. A key consideration here is the variation in roles and functions of the different 

office-holders and organisations supported by the SPCB.  A range of advisory, 
advocacy, investigatory and decision-making functions are involved, and 
securing the appropriate structural model for the effective discharge of these 
various duties and powers is at the core of the challenge for the Committee.  
Undoubtedly, reviewing the arrangements which, in the past, have been 
arrived at by the Parliament in a piece-meal fashion is helpful.  It is not 
however helpful to confuse or over-simplify the differing nature of the roles that 
different institutions perform. 

 
24. There are other models where responsibility for investigating alleged breaches 

of codes of conduct have been added to the core function of an Ombudsman’s 
office, e.g. in Wales (Councillors) and in Northern Ireland (Assembly 
Members).  It is, therefore, possible to combine the functions.  The core role of 
the Ombudsman as a decision-maker of last resort on public service 
complaints remains, but what the Ombudsman’s office is generally doing in 
these cases is fulfilling the investigative role on behalf of others: in Scotland 
the decision-making bodies are currently the Standards Committee (for 
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complaints about MSPs) and Standards Commission (for complaints about 
Councillors and public appointees).    

 
25. To assist the Committee, Annex A provides a summary of different structural 

models of existing Ombudsmen in various countries with powers or functions 
additional to the core complaint handling function.  The Annex outlines those 
organisations’ different structures.  The Committee will need to consider the 
appropriate model for any new body to follow if it chooses to accept the 
SPCB’s proposal, and we will be happy to draw on our experience and 
expertise to advise the Committee on the practicality of any possible model.  
The Committee will note that the international experience suggests that, 
because regulation of public appointments involves activities largely different 
in nature to those associated with the handling and investigation of 
complaints, it is less common for the functions to be combined with the 
Ombudsman role – that seems to suggest that these functions are best 
discharged by retaining a degree of specialist capacity, though that might be 
possible as part of a larger body, or on a shared services basis. 

 
26. It also has to be recognised that while the SPCB’s proposals are predicated 

on three groupings of functions which they describe as a Complaints and 
Standards body, a Rights body, and an Information body there are overlaps of 
function and activity between those groupings and other arrangements would 
be possible.  In some European countries, for example in some of the new 
accession states, the national Ombudsman has an explicit Human Rights role.  
In Parliamentary discussions leading to the establishment of the Scottish 
Human Rights Commission, questions about the relationship between the 
SPSO and the new commission were fully explored13.  In our evidence to the 
Justice 1 Committee at the time we sought to secure an appropriate 
delineation of responsibilities between our complaint handling role, and the 
Commission’s advocacy role, mirroring the relationship we have with the 
Scottish Commissioner for Children and Young People.  The SPSO frequently 
and increasingly has to consider issues of human rights when investigating 
complaints and we have worked closely, and in my view successfully, with 
both rights advocacy bodies.  The roles are different however and we would 
not recommend to the Committee that it contemplate a reconfiguration 
bringing together rights advocacy and complaint handling responsibilities. 

 
Governance 
 

27. The second key consideration concerns the governance structure of any new, 
or reconfigured body or bodies.  The SPCB evidence briefly discusses the 
merits of what it has identified as two possible models for the governance 
status of any new body: an officeholder as against a “body corporate in the 
form of a Commission with a chair and perhaps 3 or 4, other board members”.  
This is a critical issue, and we submit that there are other permutations which 
the Committee may wish to consider.  The various overseas models outlined 
in Annex A offer some options which might be considered.  It will be noted that 
none of these involve a Commission heading a body undertaking a disparate 

                                                 
13 www.scottish.parliament.uk/business/committees/justice1/or-05/j105-4202.htm 
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range of functions in the way that the SPCB appear to propose.  We have 
significant doubts about the viability of such an arrangement.     

 
28. In the oral evidence on 9 December the SPCB suggested that “if the decision 

maker had the ability to consult a reflective body, which could act as a 
sounding board, that might produce more comprehensive decisions in future”.  
We are not aware of any evidence that would substantiate this conclusion.  In 
our view the model of a multifunction Ombudsman combined with non-
traditional functions, which operates successfully in New South Wales, would 
be a preferable option. 

 
29. The Committee may also be interested to know that recent research across 

Europe identified that 40 out of 47 Ombudsmen are organised ‘monocratically’ 
– ie there is only one Ombudsman: where there are multiple appointments 
they have separate functions.  Deputies (predominantly officials rather than 
appointees) are often part of the structure but in 50% of cases there is only 
one office-holder.  

 
ACCOUNTABILITY AND INDEPENDENCE 
 
Accountability and independence 
 

30. The Committee has been asked to consider issues relating to the governance 
and accountability of SPCB supported bodies.  These matters can seem 
arcane, but we would suggest that they are of crucial importance to the public 
who need to be assured of the complete objectivity of office-holders reaching 
decisions on the actions of public bodies or figures.  We strongly support the 
statement made by the Cabinet Secretary for Finance and Sustainable Growth 
in his evidence to the Committee on 9 December 2008 when he said “it is 
important that members of the public feel that the instrument by which they 
pursue their legitimate complaint is properly independent and can act without 
fear or favour”.  Accountability, therefore, has to be appropriate to the role of 
the office-holder and balanced with the need for actual and perceived 
independence. 

 
31. The issue of independence hinges on a number of criteria including the 

selection, resourcing and oversight of an office-holder.  A balance needs to be 
struck between appropriate accountability as a public body and undue 
influence, interference or micro-management from funders.  There is a 
considerable body of analysis and evidence on the key tests of independence 
and these are discussed at more length in Annex B, but the Committee will 
wish to be assured that, in any reconfiguration of roles, the important question 
of independence for decision-making bodies is put beyond any doubt.  The 
British and Irish Ombudsman Association have given considerable thought to 
these matters and their criteria on independence (see Annex B) are very 
relevant: the Committee may wish to have input from BIOA to inform its 
consideration in this area.   

 
32. The four bodies that the SPCB has proposed combining into a new Standards 

and Complaints body all currently have different models of accountability.  
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Three are bodies set up by and accountable to the Parliament and one is 
accountable to Scottish Government Ministers.  In considering the SPCB’s 
proposal, the Committee will require to be content that any proposals allow for 
accountability to be appropriately allocated between the Parliament, the 
Scottish Government and the office-holder. 

 
Terms & Conditions 
 

33. The SPCB’s written evidence to the Committee makes a number of references 
to the terms and conditions of the various office holders responsible to the 
SPCB and Parliament.   

 
34. We have previously argued our concerns about the tension in the 

arrangement whereby responsibility for budgetary oversight of the SPSO, and 
other oversight functions, rest with the SPCB, a body within our jurisdiction.  In 
our view, the arrangement through which the Scottish Commission for Public 
Audit has been given responsibility for examining Audit Scotland’s proposals 
for its use of resources and expenditure seemed to us to demonstrate a more 
appropriate balance between budgetary control and independence.  Proposals 
for enhanced and more appropriate accountability arrangements have also 
been advanced by Audit Scotland in their 2006 report on 
Ombudsman/Commissioners – Shared Services (see above) and the 
Committee may wish to revisit the suggestion for a Remuneration Committee 
for office-holders.  Finally in this respect, the Committee may wish to be aware 
of a recent report by the UK Study of Parliament Group14 which rehearses (pp 
41-42) the arguments around specialised Parliamentary accountability 
mechanisms. 

 
35. The SPCB have suggested legislating to provide the SPCB with a power to 

approve the number and terms and conditions of staff of all office-holders.  
The Committee may wish to consider whether this power would be compatible 
with the Council of Europe’s Parliamentary Assembly’s adopted 
recommendations15 which state a requirement for there to be: ‘guaranteed 
sufficient resources for discharge of all responsibilities allocated to the 
institution, allocated independently of any possible interference by the subject 
of investigations, and complete autonomy over issues relating to budgets and 
staff’.   

 
36. At the Committee’s meeting on 9 December 2008 both the Cabinet Secretary 

for Finance and Sustainable Growth and the SPCB discussed with Committee 
members the question of whether office-holders should have fixed term 
appointments and not be eligible to seek reappointment.   We would endorse 
the principle of fixed-term appointments for a period of around 7 years.  This 
would help protect the independence of the office-holder and is in line with the 

                                                 
14 Gay and Winetrobe 2008.  Parliament’s Watchdogs: At The Crossroads.  Constitution Unit, UCL 
15 Parliamentary Assembly of the Council of Europe Recommendation 1615(2003)1, ‘The Institution of 
Ombudsman’ 
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recommendations of the Committee on Standards in Public Life16 and the 
House of Commons Public Administration Select Committee17.  

37. In addition, the SPCB’s evidence under point ten of its suggested legislative 
changes to harmonise legislation impacting on the SPCB, states on the issue 
of employment restrictions that it wishes ‘to consider reducing 3 year 
disqualification from appointment to listed/specified authority’.  We welcome 
this suggestion. 

 
38. The Scottish Commission for Public Audit raised this issue in its 

recommendations on the Auditor General’s employment once the holder of 
that position leaves the post.  It stated that:   

 
‘… In considering the future employment of an Auditor General after leaving 
post, the SCPA is mindful that any undue restrictions would, in effect, dictate 
that a former Auditor General must retire or work in the private sector.  This 
could significantly reduce the pool of candidates.  However, the SPCA accepts 
that the future employment of a former Auditor General has the potential to 
cause public disquiet.  The SCOPA, therefore, recommends that, while still in 
post, an Auditor General should not be permitted to apply for a post with any 
body which is subject to audit by the Auditor General, or which is associated 
with the Auditor General’s role.  This may inevitably lead to a situation of an 
individual being disadvantaged by having a gap between leaving the Auditor 
general position and taking up any other post.  The SCPA recommends, 
therefore, that the SPCB should consider how the terms and conditions 
associated with the post can compensate for this…’ 

 
39. Currently the SPSO Act is significantly more restrictive, barring former post 

holders from employment in sectors under the Ombudsman’s jurisdiction for a 
period of three years18.  This restriction currently applies to the former Deputy 
Ombudsmen whose term of office came to an end in September 2007, and will 
apply to me when I step down in March 2009.  In order to ensure as wide a 
pool as possible for applications for my replacement we would support 
amendment of the SPSO legislation in line with that being suggested for the 
Auditor General. 

 
PROCESS AND RESOURCING 
 

40. The Committee will want to consider the practical issues of putting any 
changes into effect – not least because the Committee is charged with 
considering a Bill to give statutory force to its conclusions.  We note that, in 
response to a question from the Convener of the Committee on 9 December 
2008, the Cabinet Secretary for Finance and Sustainable Growth indicated 

                                                 
16 Committee on Standards in Public Life 2002.  Standards of Conduct in the House of Commons.  Eighth Report, 
Cm 5663 
17 House of Commons 2007.  Public Administration Select Committee, Fourth Report (Session 2006-07):Ethics 
and Standards: the Regulation of Conduct in Public Life 
18 In Schedule 1of the of the Scottish Public Services Ombudsman Act (2002), 1(3)states that –  A person who 
has ceased to hold office as Ombudsman or deputy Ombudsman is, during the period of 3 years beginning with 
the date on which that person ceased to hold that office, disqualified— from appointment or, as the case may be, 
election as— the holder of any office which is a listed authority (ii) a member, officer or member of staff of a listed 
authority, and (b) from appointment to any paid office by a listed authority.
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that he was content for Scottish Government officials to work alongside the 
Committee Clerks in relation to the timing of both a potential Committee Bill 
and the Public Sector Reform Bill.  To our current knowledge both of these 
potential pieces of legislation are likely to contain proposals that will affect the 
working of the SPSO and complaints handling in public services in Scotland.  
We would be happy to offer any assistance that we might be in a position to 
provide, and wish to seek assurances that such a dual-fronted approach to the 
passage of legislation will result in a workable set of proposals that will bring 
about tangible improvements for customers and complainants in each of the 
sectors in which changes are proposed.   

 
41. The Cabinet Secretary for Finance and Sustainable Growth in his evidence to 

the Committee on 9 December 2008 indicated that there would be a 
requirement for additional resources in the set-up stage of any new 
organisation.  We welcome this acknowledgement and would be happy to 
assist in any estimate of the likely practical implications of any changes. 

 
OTHER LEGISLATIVE ISSUES 

 
42. We have in this evidence drawn attention to a number of areas in which there 

will need to be careful consideration of the best way to give legislative force to 
the policy intentions agreed by the Committee.  We would however like to 
draw the Committee’s attention at this stage to discussions we have been 
having with the Scottish Government about minor and technical amendments 
that would remove some ambiguities in our current legislation and also provide 
possible enhancements to the 2002 Act which, in our view, would secure 
important service improvements for the public.  As stated above, it is not 
completely clear to us at this stage what the best legislative vehicle may be for 
effecting these changes, but we would be happy to provide the Committee 
with fuller details on this if it is appropriate. 

 
CONCLUSIONS 
 
43. The SPSO welcomes the review being carried out by the Committee.  It 

provides an opportunity, some ten years after devolution, for the Parliament to 
consider the appropriate governance framework required for Scotland.  The 
aim should be to improve services for the public by providing greater 
coherence and simplicity of structures and standardisation of other 
arrangements.   

 
44. We are supportive of the recommendations made in different reports (Crerar, 

Sinclair, SPCB), and endorsed by the Cabinet Secretary, to simplify further the 
complaint handling landscape in Scotland and thereby help to improve public 
services. 

 
45. There are examples from other countries where they have simplified the 

governance structure further by including a role for the Ombudsman in 
investigating codes of conduct and standards issues. We would be happy to 
work with the Committee if it wishes to take forward the proposals put forward 
by the SPCB in this regard. It is important that the model structure agreed for 
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the future is based on sound principles and takes account of the key 
considerations of clarity, complementarity of functions and independence for 
decision-makers. 

 
Professor Alice Brown 
Scottish Public Services Ombudsman 
19 December 2008 
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Annex A 
Models for combining offices or functions 
 
Looking at Ombudsman in the UK and internationally, it is possible to identify three 
separate models that have been used to combine roles and functions or offices.  (For 
a discussion of models that incorporate human rights functions see recent speeches 
by the European Ombudsman, Professor P. Nikiforos Diamandouros19). 
 
• Shared Services   

Different offices, including the Ombudsman’s office retain separate legislation, 
governance and accountability but there is a very strong shared service agenda 
and one person can hold more than one office – this is the Irish model discussed 
below.  

 
• Multifunction Ombudsman   

The Ombudsman is given a wide range of functions and roles which, elsewhere, 
would often be the preserve of different offices. The additional roles are ones 
which strongly build on the core, investigatory role of an Ombudsman – this is the 
position in Wales and New Zealand.  

 
• Multifunction Ombudsman combined with non-traditional functions   

The Ombudsman is empowered to not only take on wide investigatory 
responsibilities but other public service oversight roles such as scrutiny and 
advice. This is the New South Wales model.20   

 
1.  Models used in UK and Ireland 
 
Shared Services 
 
Ireland 
A single office in Ireland houses the Ombudsman, the Information Commissioner and 
the Secretariat to the Standards in Public Office Commission.  There is a single 
corporate services unit; IT system and management system.  There is a one budget, 
a shared business plan and strategy for the bodies.  Each body has a seat and vote 
on the management board.  Staff work for only one body at a time but skills are 
shared and they can be transferred between organisations if the workload requires 
this.  All staff are informed at the time of appointment that this may be the case.  The 
same organisation provides support to the Referendum Commission which is an ad-
hoc organisation which only sits during the period a referendum is ongoing.  
 
Each body has completely separate legislation, although it was envisaged from the 
time of the creation of each that the support and management systems would be the 

                                                 
19 See for example 'Strengthening the independence, effectiveness and accountability of ombudsmen 
and NHRIs', Speech, at the 10th Round Table of European Ombudsmen, Athens, Greece, 12 April 
2007.  http://Ombudsman.europa.eu/speeches/en/2007-04-12.htm 
20 The Deputy Ombudsman of New South Wales has made detailed comments on the advantages of this model 
and these are included in full below.  
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same.  The Information Commissioner and the Ombudsman are appointed by the 
President21.  The legislation allows for this to be the same person and that has 
always been the case.  The Ombudsman by virtue of her office is an ex officio 
member of the Commission.  The Commission is chaired by a High Court Judge and 
membership includes the Auditor General the Clerks of both Dáil Éireann and 
Seanad Éireann and a former member of the Houses of the Oireachtas.  The 
Commission provides support and guidance on compliance with relevant legislation 
as well as considering complaints that legislation relating to ethical conduct and 
electoral matters.  The Commission also deals with complaints about breaches of 
Disability Rights legislation.  
 
Multifunction 
 
Wales 
Until 2005, complaints relating to alleged breaches of conduct by members of local 
authorities were dealt with by the Commission for Local Administration in Wales.  The 
Public Services Ombudsman (Wales) Act 2005 simply abolished this post and 
replaced the Commission with the Ombudsman.  There is one organisational 
structure and staff conduct both types of investigation.  There is no separation of 
bodies at senior level as in the Irish Model.   
 
There are separate processes reflecting differences in the underlying legislation.  
Most notably, the Ombudsman in considering a standards complaint is limited to 
consideration and investigation.  Having decided to investigate the Ombudsman can 
make four findings: (a) no evidence of a breach of the Code; (b) no action necessary; 
(c) referral to the Standards Committee of the relevant authority; (d) referral to the 
Adjudication Panel for Wales.  The Adjudication Panel is responsible for further 
investigating the matter and, if appropriate, deciding on sanction.  The Panel is an 
independent body and can also hear Appeals by members against decisions of local 
Standards Committees that they have breached the Code of Conduct.   
 
2.  Models used internationally 
 
Multifunction 
 
New Zealand 
The New Zealand Ombudsman operates in a traditional fashion as an independent 
investigative body.  It has, though, been given very broad functions and powers.  The 
Ombudsman can investigate complaints about administrative decisions as well as the 
traditional process and service failings normally considered by Ombudsman.  They 
also have a duty not only to investigate individual complaints but any systemic issues 
arising from such complaints.  To fulfil this function, they carry out inspections and 
reviews of specific aspects of the bodies under jurisdiction.  
 
The Ombudsman has also been given the responsibility for investigating complaints 
relating to the provision of information by public bodies under Freedom of Information 
Legislation and also provides information and guidance to employees who wish to 
report serious wrong-doing in their workplace (“whistle-blowing”) and is one of the 

                                                 
21 Following resolution of both Dáil Éireann and Seanad Éireann 
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authorities to whom serious wrong-doing can be reported.  Their jurisdiction is 
beginning to extend into regulation and oversight and they now also have 
responsibility to ensure compliance with international obligations to prevent torture 
and to undertake visits of prisons in order to do so.  However, they largely remain an 
investigatory body. 
 
Multifunction Ombudsman combined with non-traditional functions 
 
New South Wales 
The New South Wales Ombudsman describe themselves as an independent review 
body.  The first NSW Ombudsman was appointed in 1975 and they have a wide 
range of functions and are generally regarded as amongst the more progressive, 
innovative Ombudsmen.  Their functions include the traditional Ombudsman role of 
investigating complaints but they also have responsibility for oversight of the handling 
of complaints about police and the handling of child abuse allegations and 
convictions by public bodies.  They have a review responsibility in relation to FOI 
requests, the delivery of certain services; the deaths of certain categories of 
vulnerable people in care; and the implementation of certain legislation.  They also 
audit the interception of telecommunication records and complaint handling systems.  
The Ombudsman is independent but their work is scrutinised by a joint parliamentary 
committee.  
 
In response to the request for a written submission by the Committee, we 
approached the NSWO for their views on the models available for any Ombudsman 
with more than one function and whether they also had a role in relation to public 
appointments.  The Deputy Ombudsman helpfully provided the following detailed 
comments about not only their own office but the wider Australian experience.  We 
felt the Committee would appreciate seeing these in full:  
 

“A number of the eight Australian Parliamentary Ombudsmen have a range of 
jurisdictions that go beyond the traditional role of administrative review of official 
conduct.  Two different approaches have been adopted to achieve these 
expansions of jurisdiction: 
 
• the ‘multiple hats’ model where separate legal entities are established and the 

Ombudsman is appointed to head each - for example, the Queensland 
Ombudsman used to also be the Information Commissioner (until the 
Government of Queensland took the role away from the Ombudsman), the 
Northern Territory and Tasmanian Ombudsman are also the Health Care 
Complaints Commissioners for their jurisdictions, the Commonwealth 
Ombudsman also wears a number of separate legal hats (e.g. Postal Industry 
Ombudsman, Defence Force Ombudsman, Taxation Ombudsman, etc); 

 
• the ‘single hat’ model where all functions are given to the Ombudsman in 

his/her capacity as Ombudsman - for example the various jurisdictions of the 
NSW Ombudsman. 

 
“There was also a relatively short lived model that was tried in Victoria where the 
Deputy Ombudsman was given the separate statutory position of Police 
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Complaints Commissioner - needless to say this was not a well thought out 
approach and was dropped in favour of the Ombudsman taking over this role. 
  
“We have given this issue a lot of thought over the years when consideration was 
being given to new functions being added to the Office - as you are probably 
aware we have a wide range of jurisdictions (I have attached a document setting 
out the various types of roles performed) [summarised above], including the 
review of FOI decisions, oversight of police complaints, dealing with complaints 
about the conduct of any persons or bodies licensed or funded to provide a 
community service (including approx 7,000 private sector organisations), a child 
protection in the workplace function (including a similar number of private sector 
organisations, e.g. all schools, child care centres, etc), a child death review role, 
witness protection appeals, corrections, local government, etc. 
  
“We are of the view that the ‘single hat’ model is the best one for a range of 
reasons.  These include:  
 
• removing the potential for conflict of interests/conflict of duties issues to arise 

for the Ombudsman (e.g., where complaints are made to the Ombudsman 
about the conduct of a separate organisation or legal entity that the 
Ombudsman also heads under a different title);  

 
• improving awareness/accessibility (it is easier for the public to become and 

remain aware of the existence of an Ombudsman than of a number of 
separate organisations with different names and jurisdictions);  

 
• if you have privacy legislation, by preventing various problems from occurring 

when issues cross jurisdictional boundaries (which we find is happening 
increasingly);  

 
• it is easier to move resources between functions as priorities change or short 

term pressures arise;  
 
• it is harder for governments to remove jurisdictions from the Ombudsman (by 

merely changing the person appointed to the role) if they get annoyed by 
certain reports or recommendations.  

 
“A variation on this model is our community services jurisdiction. This function 
was given to the Ombudsman when the former Community Services Commission 
was amalgamated into the Office. To address concerns expressed by some in the 
community (and by some staff of the Commission) that the Commission and its 
focus would be subsumed into the Office without trace, the legislation was 
amended to provide that there would be a separate statutory Division created 
within the Office (called the Community Services Division, headed by a Deputy 
Ombudsman with the title ‘Community and Disability Services Commissioner’) to 
perform the Ombudsman’s community services functions. The important points to 
note about this model are that: 
 
• the community services functions are the functions of the Ombudsman;  
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• the staff of the Division are staff of the Ombudsman;  
 
• the Community and Disability Services Commissioner is a Deputy 

Ombudsman;  
 
• the powers and functions of the Commissioner come from the Ombudsman; 

and  
 
• interestingly, the Commissioner acts under the ‘direction’ of the Ombudsman, 

not under a ‘delegation’. 
 
“In the 6 years since we took over this function we have found that this model has 
worked very well. If in future we are to get a new major jurisdiction, this is the 
approach we will adopt. 
  
“As to your enquiry about the standards of public appointment function, we have 
no equivalent function in NSW, although I think there may be something similar in 
Victoria, Western Australia and possibly Queensland, and in New Zealand. 
Complaints about public appointments are not dealt with by this office. The only 
avenues of complaint (or equivalent) that come to mind are appeals by 
unsuccessful candidates (in some cases) and complaints to our corruption body 
about alleged corrupt practices in employment. 
  
“I hope this information is of some assistance.” 
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Annex B  
 

Governance, accountability and independence 
 
The question of the independence of the Ombudsman’s office was raised in 2001 
during the Parliament’s consideration of the SPSO Bill.  When Michael Buckley, 
one of the three ombudsmen whose functions were subsumed by the SPSO, 
gave evidence to the Health and Committee Care Committee22 he was asked, ‘Do 
you feel that there will be a conflict of interest, that there will be undue pressure 
on you and that you will not be able to be independent in your role as 
Ombudsman if the Parliamentary corporation pays you?’  His response was, ‘It is 
possible that that impression will gain currency. I will put that more strongly. No 
one would dream of allowing the Executive to determine the pay and pension of 
the Ombudsman—everyone would say that that must be wrong. The Executive 
could reduce the salary, it could make the salary far too small and it could apply 
pressure on the Ombudsman.  The Parliamentary corporation is not a body about 
which one expects to receive a large number of complaints. In practice, I accept 
that the position causes less concern. Nevertheless, it is wrong in principle for a 
body that is within the jurisdiction of an Ombudsman to be able to determine the 
Ombudsman’s terms of service. There is, in that, the appearance of a conflict of 
interest.  There is the appearance that the Parliamentary corporation could bring 
pressure to bear on an Ombudsman to do one thing rather than another because, 
in a certain sense, the corporation has the role of an employer, in that it can 
determine pay and pensions’.   
 
The same issue was addressed in 2001 by the Finance Committee in their 
consideration of stage one of the SPSO Bill.  In particular they focused on the 
question of whether it was possible to maintain operational independence when 
the terms and conditions of the office holder were set by a body under the 
SPSO’s jurisdiction.23  Ultimately the Committee were satisfied with the then 
Minister’s reassurances in this regard and with the Parliament itself being 
required to finally endorse such arrangements as the SPCB proposed.24

 
The general question of the accountability and governance of those bodies 
funded by the SPCB was considered again by the Finance Committee in their 
2006 inquiry and report25.  In our evidence to the Committee we highlighted a 
potential conflict of interest arising from the Ombudsman’s budget being set by 
the SPCB, a body under the SPSO’s jurisdiction, and we identified different 
models adopted in other countries to avoid such potential conflicts.  In our view, 
the arrangement through which the Scottish Commission for Public Audit has 
been given responsibility for examining Audit Scotland’s proposals for its use of 
resources and expenditure seems to us to demonstrate a more appropriate 
balance between budgetary control and independence. 

 

                                                 
22 www.scottish.parliament.uk/business/committees/historic/health/or-01/he01-3002.htm 
23 Col 2522, www.scottish.parliament.uk/business/committees/historic/x-lg/or-01/lg01-3402.htm#Col2518 
24 Col 10497, www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-02/sor0321-
02.htm#Col10496 
25 www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm 
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It is worth noting that, in 2003 the Council of Europe’s Parliamentary Assembly 
adopted a recommendation on the Institution of Ombudsman26 noting the role of 
Ombudsmen in ensuring appropriate public administration.  Section 7 noted that 
there are certain characteristics essential for any institution of Ombudsman to 
operate effectively.  These included the: 

‘guaranteed independence from the subject of investigators, including in 
particular as regards receipt of complaints, decisions on whether or not to 
accept complaints as admissible or to launch own-initiative investigations, 
decisions on when and how to pursue investigations, consideration of 
evidence, drawing of conclusions, preparation and presentation of 
recommendations and reports, and publicity’. 

These principles have also been articulated in rather more detail by the British 
and Irish Ombudsman Association (BIOA) whose functions27 include 
encouraging, developing and safeguarding the role and title of Ombudsmen in 
both the public and private sectors; and formulating and promoting standards of 
best practice to be met by Ombudsmen in the performance of their duties. BIOA 
has in its constitution a set of criteria by which Ombudsmen, whether in public or 
private sectors in Britain and Ireland, must abide if they wish to maintain their 
membership of the body.   

BIOA independence criteria 

‘(a) The jurisdiction, the powers and the method of appointment of the 
Ombudsman should be matters of public knowledge 

‘(b) The persons who appoint the Ombudsman should be independent of 
those subject to investigation by the Ombudsman. This does not exclude 
minority representation of those subject to investigation on the appointing 
body, provided that the body is entitled to appoint by majority decision. 

‘(c) The appointment should be either for a minimum of three years or until a 
specified retirement age. If the former, it may be renewable. The initial term of 
office and any renewal should normally commence before the age of 65 years 
and be of sufficient duration not to undermine independence. 

‘(d) The appointment must not be subject to premature termination other than 
for incapacity or misconduct or other good cause. The grounds on which 
dismissal can be made should always be stated, although the nature of the 
grounds may vary from scheme to scheme. Those subject to investigation by 
the Ombudsman should not be entitled to exercise the power to terminate the 
Ombudsman’s appointment, but this does not exclude their minority 
representation on the body which is authorised to terminate. 

                                                 
26 Parliamentary Assembly of the Council of Europe Recommendation 1615(2003)1, ‘The Institution of 
Ombudsman’. 
27 www.bioa.org.uk/rules.php 
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‘(e) The remuneration of the Ombudsman should not be subject to suspension 
or reduction by those subject to investigation, but this does not exclude their 
minority representation on the body authorised to determine it. 

(f) The Ombudsman alone (or an appointed deputy) must have the power to 
decide whether or not a complaint is within the Ombudsman’s jurisdiction. If it 
is, the Ombudsman (or an appointed deputy) must have the power to 
determine it. 

‘(g) Unless otherwise determined by statute the Ombudsman should be 
required to report to a body independent of those subject to investigation, but 
this does not exclude their minority representation on that body. That body 
should also be responsible for safeguarding the independence of the 
Ombudsman. 

‘(h) The office of the Ombudsman must be adequately staffed and funded, 
either by those subject to investigation or from public funds, so that complaints 
can be effectively and expeditiously investigated and resolved’. 

The criteria may be of interest to members of the Committee in their work and in 
particular in relation to the necessity to ensure the independence of the 
Ombudsman’s office and the associated issue of terms and conditions.  Were an 
organisation not to meet the BIOA criteria then they may be ineligible to retain full 
membership of BIOA.   
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM ROBERT W BLACK, AUDITOR GENERAL FOR SCOTLAND 
 
Thank you for your invitation to provide written and oral evidence to the Review of 
SPCB Supported Bodies Committee.   
 
I shall restrict my evidence to one of your key areas: 
 

“Those recommendations relating to the terms and conditions of the 
appointment of the Auditor General for Scotland contained within the Scottish 
Commission for Public Audit’s report on the corporate governance of Audit 
Scotland.” 

 
I would like to confirm my understanding that I am providing evidence on the basis 
that we are discussing the terms and conditions for future holders of the post of 
Auditor General for Scotland.  I am happy to comment on this basis, since there is no 
personal conflict of interest. 
 
Term of appointment 
 
I welcome the move to make appointments for a single non renewable term. In 
evidence to the SCPA, the Audit Scotland Board highlighted the arrangements being 
made in England for the appointment of the Comptroller and Auditor General on a 
single, non-renewable term of ten years, and I note the SCPA’s recommendation that 
the term should be eight years.  I am of the view that the term of office should 
certainly not be for less than eight years. As the SCPA note in their report (p7 Para 
32) it is a recognised principle in many other countries that a fixed term is appropriate 
for public auditors to help enshrine their independence to carry out their mandates 
free from political interference.  I endorse the SCPA’s statement that 
 
 “amending the Act to introduce a clear and transparent statutory framework for 
a fixed-term appointment would be preferable, as it would remove any risk that the 
SPCB might be perceived as having undue discretion or potential to make 
appointments on inconsistent terms. “  p7 para 33 
 
Conflicts of interest and future employment 
 
It is important that any restrictions on the holder of the office of Auditor General are 
considered carefully to ensure that they achieve a balance between preserving the 
independence and integrity of the office, securing the best candidates for the role and 
enabling former holders of the office to continue to contribute to public life in some 
capacity if they so wish.  Clarification on any restrictions would be welcome. 
 
Salary and conditions 
 
I welcome the SCPA’s comments and suggestions on this issue.  The key issue here 
is one of perception and transparency.  It is not appropriate for an auditee to 
determine the salary and conditions of their auditor, and the proposals made by the 
SCPA would address that concern.  The perception issue is that an Auditor General 
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should not be seen to be advantaged or disadvantaged personally by his or her 
conduct of an audit. 
 
Privilege for the Auditor General 
 
I welcome the SCPA’s recommendation that legislation should provide for any 
statements of the Auditor General (and of staff acting on behalf of the Auditor 
General) to have absolute privilege. 
 
Other Issues 
 
I accept that SCPA’s view that further consideration should be given to arrangements 
relating to the incapacity of an Auditor General. 
 
I hope that the Committee finds these comments helpful in its deliberations.  The post 
of Auditor General for Scotland is a critical part of Scotland’s parliamentary landscape 
and ensuring that the postholder may report without fear or favour is essential. 
 
I welcome the opportunity to discuss these issues further with you on 20 January 
2009. 
 
Robert W Black 
Auditor General for Scotland 
18 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM DR J A T DYER, SCOTTISH PARLIAMENTARY 
STANDARDS COMMISSIONER 

 
1.  I hope I will be forgiven for exceeding the customary length of written 
evidence, for the remit of the Committee gives rise to a number of important 
and complex issues, to which I have given a lot of thought over my time in 
post.   
 
2.  I am pleased that the Parliament is addressing these issues through the 
RSSB Committee.  The establishment of the Committee recognises that the 
Parliamentary Commissioners and Ombudsman deserve careful consideration 
in their own right.  They are not just part of the overall mix of devolved public 
bodies.  Arguably the Crerar Review1 looked at the Commissioners “ … not as 
a discrete form of public body, with distinctive accountability and governance 
issues, but rather as bodies which just happened to be sponsored by 
Parliament”.2  The Committee will be in a position to give careful attention to 
issues of accountability and governance, bearing in mind that, to a great 
extent, the office holders in question perform very different roles. 
 
ISSUES RELEVANT TO SPCB SUPPORTED BODIES IN GENERAL 
 
3.  The developing position of Scottish public life has now led to the creation 
of six public officers in Scotland, together with the recent addition of the chair 
and members of a body corporate, whose appointment and removal from 
office involves the Parliament and whose terms and conditions beyond those 
specified in statute are set by the Scottish Parliamentary Corporate Body 
(SPCB).  These are: 
Auditor General for Scotland (AGS) 
Scottish Public Services Ombudsman (SPSO)  
Scottish Information Commissioner (SIC) 
Scottish Parliamentary Standards Commissioner (SPSC) 
Commissioner for Children and Young People in Scotland (CCYPS) 
Commissioner for Public Appointments in Scotland (CPAS) 
Chair and Members of the Scottish Commission for Human Rights (SCHR) 
 
4.  The AGS post depends partly on Westminster legislation and relates in 
governance terms to a special committee, the Scottish Commission for Public 
Audit, and will not be further considered here. 
 
5.  Such posts are recognised features of mature democracies.  Discussion of 
the governance and constitutional architecture of these posts is taking place 
not only in Scotland; there is increasing interest in other parts of the UK and in 
Commonwealth countries with Westminster model parliaments e.g. Canada, 
                                                 
1 Scottish Government (2007). Report of the Independent Review of Regulation, Audit, 
Inspection and Complaints Handling of Public Services in Scotland. ISBN 978 0 7559 5362.  
2 Winetrobe, in Gay, O. and Winetrobe, B.K. (2008).  Parliament’s Watchdogs: At The 
Crossroads.  Constitution Unit, UCL. ISBN 978-1-903903-49-0. 
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Australia and New Zealand.  A comparative and principled analysis is in order 
before decisions are reached on Scottish posts. 
 
6.  Recent publications by the House of Commons Public Administration 
Select Committee3 and by Gay and Winetrobe4 demonstrate that such 
discussions wrestle with common themes: 

• A balance between independence and accountability 
• The need for two roles to be incorporated in the governance of office 

holders – sponsorship as well as scrutiny. 
• The need to delineate the Parliament-supported office holder role and 

prevent inappropriate proliferation 
• The need for a coherence of approach 

 
Independence and Accountability 
 
7.  A primary reason for the strong link with Parliament is to ensure that posts 
which might involve scrutiny of actions and provisions for which Ministers are 
responsible are independent of the Government.  Where there are 
regulatory/scrutiny functions, it is necessary to ensure that the potential 
danger of interference by the Government is not replaced by undue 
interference by Parliament (especially in the case of the Standards 
Commissioner, whose only role it is to investigate the actions of Members of 
the Parliament).  There needs to be a proper balance between accountability 
to Parliament for use of public money and efficiency issues and operational 
independence from Parliament. 
 
8.  In the early days, the SPCB arguably over interpreted the independence of 
the office holders and the Finance Committee Inquiry5 represented an effort to 
redress the balance and ensure that the SPCB exercised greater control over 
budgetary and related issues.  During the Inquiry, there was concern, shared 
by me, that the exercise might overshoot and allow direction by Parliament 
which would interfere with the functional or operational independence of the 
post holders, without which their posts would lose credibility with the public.  
There was a danger that paying the piper would lead to a desire to call the 
tune on operational matters to an inappropriate degree.  The balance is 
always a difficult one to achieve, and may need to be different for different 
types of post. 
 
9.  The resources for the posts have come to be seen as provided by the 
Parliament.  In my evidence to the Finance Committee, I said that: “I wonder if 
it would help to see the posts conceptually as associated with the 
Parliamentary budget, or ancillary to it, rather than as part of it, even if 
technically they are part of it and under its overall financial control.  In other 

                                                 
3 House of Commons (2007).  Public Administration Select Committee, Fourth Report 
(Session 2006-07):Ethics and Standards: the Regulation of Conduct in Public Life.    
4 Gay, O. and Winetrobe, B.K. (2008).  Parliament’s Watchdogs: At The Crossroads.  
Constitution Unit, UCL. ISBN 978-1-903903-49-0. 
5 Finance Committee, 7th Report 2006 (Session 2); Inquiry into Accountability and 
Governance. 
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words, Parliament is ‘hosting’ or ‘sponsoring’, as a national service, these 
posts, which are not a direct part of it.  It might then be seen as misleading to 
refer to the cost of Commissioners etc. as 10% of the Parliament’s budget.” 
 
Sponsorship and Scrutiny 
 
10.  The Finance Committee Report’s6 main recommendation, that the SPCB 
should have stronger powers of budget setting in relation to the relevant 
posts, was not unexpected.  However, that inquiry focussed mainly on the 
scrutiny role, and in allocating an oversight role to the SPCB, the Report 
arguably did not adequately address whether that body, with all its other 
tasks, has the time and resources to carry out a full governance role in 
relation to these posts (nor did it address the potential conflict of interest in 
controlling the budgets of, for example, the SIC and the SPSO who might 
have in the course of their duties to scrutinise and criticise actions of the 
SPCB).   
 
11.  For effective governance, there is a need for a sponsorship role in relation 
to office holders as well as the scrutiny one7. Sponsorship involves taking an 
interest in the remit of the office holder, protecting budgets and ensuring good 
communication with the Parliament, and, when he or she is under attack by 
the executive or media, helping him or her to rebut criticism and defend 
territory.  I believe the RSSB committee needs to address whether the SPCB 
is the appropriate body to carry out the sponsorship role.  I do not believe it is.  
This conclusion appears to be supported by the Parliament’s Chief Executive 
in his evidence to the Finance Committee8; “The Corporate Body is not set up 
as civil service departments are with a great sponsorship arm; we have a 
couple of people only.  We were not set up to sponsor Commissioners.  I have 
done that job myself in the past so I know that it is resource intensive”. 
 
12.  When there has been negative and ill informed press reporting (“soaring 
cost of tsars” and suchlike) there has been no counterbalancing statement 
from Parliament about why it created and/or voted for the posts in the first 
place and gave them their particular remits.  Such media coverage tends to 
give the idea that these posts were somehow foisted on the Parliament rather 
than voted into existence by it and Commissioners are seen to be criticised for 
carrying out the very remits given to them by members.  Use of pejorative 
terms such as “Commissioneritis”, “defending empires” and “silo expanding” in 
the SPCB oral evidence9 to the Committee only feeds this tabloid hostility.  
 
13.  Alternative models need to be considered.  Gay and Winetrobe,10 11 12 
point to the example of the New Zealand “Officers of Parliament” Committee, 

                                                 
6 Finance Committee, 7th Report 2006 (Session 2); Inquiry into Accountability and 
Governance. 
7 House of Commons, 2007.  Public Administration Select Committee, Fourth Report (Session 
2006-07):Ethics and Standards: the Regulation of Conduct in Public Life.    
8 Finance Committee Official Report, 15 November 2005. Col. 3097. 
9 Review of SPCB Supported Bodies Committee, Official Report, 9 December 2008. 
10 Gay, O and Winetrobe, BK (2003).  Officers of Parliament – Transforming the Role.  The 
Constitution Unit, University College London.  ISBN: 1 903903 18 1. 
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a specific committee designed to oversee constitutional officers on behalf of 
members.  They recommend such a solution for the Scottish Parliament.  The 
committee could: 

• agree the appropriate budget for each office holder and arrange for 
auditing of expenditure; 

• ensure that the annual report of each office holder is debated in an 
appropriate committee; 

• take responsibility for ensuring that there was regular 
communication between office holder and Parliament, usually 
through the medium of a relevant committee; and 

• be responsible for the arrangements preceding the formal 
appointment of an office holder and be the forum for any proposals 
to create a new office holder. 

 
14.  Buchanan13, commenting on the New Zealand arrangement, helpfully 
expands on the theme of interdependence between parliament and “officers”.   
Parliament needs the office holders to carry out some of its functions for it.  
The office holders need parliament to provide resources and to act on their 
reports.  The parliament “… furthers its integrity, both in the constitutional 
sense and ultimately with the public, by being seen to support the roles and 
functions of the officers and their independence.”  The interdependence 
concept requires mutual communication and includes the parliament being 
able to express a view about the overall directions and intentions of an 
officer’s business, without interfering with operational independence. 
 
14.  The House of Commons Public Administration Select Committee14 
(PASC) examined the idea of merger in relation to UK ethical watchdogs.  It 
concluded that a collegiate approach was more appropriate, and I would 
suggest that this is the proper approach to the posts in question here, as 
opposed to selective merger, with a sensible sharing of staff and/or services 
where this gives advantage.  The PASC Report recommended a new Public 
Standards Commission as a sponsoring body. 
 
15.  I would suggest that a new sponsoring body is required for the Scottish 
post holders, either by expanding the Scottish Commission for Public Audit or 
by establishing a new statutory commission.  This could have representatives 
of the Parliament, the Government if appropriate, and the people.  Parliament 
via the SPCB could still perform a direct scrutiny and budget approval role.  
This could also have the benefit of making the SPSC more independent of 
those whom he or she investigates. 
 
Delineation of the Parliament – supported Role 
                                                                                                                                            
11 Gay, O (2003).  Officers of Parliament – a Comparative Perspective.  Research 
Paper 03/77, Parliament and Constitution Centre, House of Commons Library. 
12  Gay, O. and Winetrobe, B.K. (2008).  Parliament’s Watchdogs: At The Crossroads.  
Constitution Unit, UCL. ISBN 978-1-903903-49-0. 
13 Buchanan R. in Gay, O. and Winetrobe, B.K. (2008).  Parliament’s Watchdogs: At The 
Crossroads.  Constitution Unit, UCL. ISBN 978-1-903903-49-0. 
14 House of Commons, 2007.  Public Administration Select Committee, Fourth Report 
(Session 2006-07):Ethics and Standards: the Regulation of Conduct in Public Life.    
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16. The Finance Committee Report15 made helpful comments about the 
boundary of the concept of Parliament-related office holders and criteria for 
the establishment of new posts.   
 
17.  There is a paucity of argument (including in the SPCB evidence so far to 
the RSSB Committee) to suggest that any of the current posts are not 
necessary.  Indeed the SPCB say that all the functions should be retained 
even if the structure is altered. 
 
The Need for a Coherence of Approach 
 
18.    Whilst I support the wish to review existing posts at this stage, I would 
suggest that very good reasons would have to be put forward to change the 
identity or existence of posts that were all created by the Parliament, after 
careful consideration, as separate entities within the last decade, and which 
mirror posts elsewhere in the UK and beyond. I am not attracted to the 
unsubstantiated proposal of the SPCB for a reorganisation of current bodies. 
The SPCB written proposals do not say what are the problems to which the 
proposals are a solution.  They put forward as aims of the proposals 
increased value for money, and easier identification by the public of whom to 
contact, by creating more of a “one stop shop”.   
 
19.  If all the existing functions are to be retained, as stated, and given that 
some sharing of services already exists, it is hard to see how further money 
will be saved after the increased costs of reorganisation have been met.  It 
should also be remembered that the SPSO as currently set up is already an 
amalgam of quite a number of previous offices and functions - and further 
roles are likely to be added from the Crerar proposals, even without the 
current SPCB proposals.  There must be a limit to the number of topics that 
one post holder can be sufficiently familiar with in order to carry authority.  The 
proposals generally seek to amalgamate posts that have very different 
functions. 
 
Terms and Conditions issues 
 
20.  I am pleased that the SPCB is taking the opportunity to suggest changes 
to terms and conditions of service so as to correct anomalies that have arisen 
as these posts were created at different times and through different routes 
(see the attached summary table).  There are significant differences between 
posts in relation to issues which are important in terms of how independent 
the post holders are, and might be seen to be, of those who are the subject of 
scrutiny by them.  Such issues include method of removal from office, grounds 
for removal, term of appointment, possibility of reappointment and grounds for 
a decision about reappointment. 
 
21.  The RSSB Committee now has an opportunity to consider a common 
approach to these and any future posts and to introduce measures to 

                                                 
15 Finance Committee, 7th Report 2006 (Session 2); Inquiry into Accountability and 
Governance. 
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reinforce the independence of post holders in the performance of their 
statutory duties.  
 
Dismissal  
22.  I have long supported the recent SPCB proposal that grounds for 
dismissal should be set out in statute.  I would suggest slightly different 
criteria, however.  Arguably there are three basic grounds on which 
Parliament could appropriately vote for dismissal: inability, neglect and 
misconduct. (These are the concepts used in the Scotland Act 1998 in relation 
to the removal of judges).  In terms of inability, the post holder would be 
declared incapable for medical reasons (a) of performing the duties of his 
office; and (b) of requesting to be relieved of his office.  Two medical reports 
would have to certify that both elements of incapacity were present. 
 
23.  Misconduct is the most problematic ground.  I would suggest that the best 
way of approaching this issue is for post holders to have Codes of Conduct, 
and for major breaches of these to form grounds for dismissal for misconduct.  
I have produced a voluntary code for myself based on the model code 
approved by Parliament for members of public bodies.  Adherence to such a 
Code could be made a requirement of terms and conditions of service.   
 
24.  All dismissals in the posts require a vote by Parliament to that effect, but 
the CCYPS, the SPSC and the Chair and Members of the SCHR require a 
vote in favour of dismissal by at least two thirds of MSPs voting, while the 
other posts require a higher threshold of two thirds of all MSPs.  The same 
posts also allow only one possible renewal, while the others allow a further 
one in special circumstances in the public interest (the Auditor General being 
an exception, having no defined period of office). 
 
25.  It would be desirable in future to harmonise the voting threshold for 
dismissal for the posts mentioned in this paper.  The higher threshold of two 
thirds of all MSPs, rather than two thirds of those voting, would better support 
independence.  
 
26.  It should be noted that the post holders are not employees, and cannot 
make use of the employment legislation to defend their interests; also that a 
Parliamentary vote for dismissal at Westminster requires the approval of two 
Houses of Parliament.  This has added safeguards in this context over the 
Holyrood process, as Holyrood is a single chamber Parliament.  I therefore 
suggest that a procedure needs to be introduced prior to a Parliamentary vote 
for dismissal, so that grounds can be tested objectively and the post holder 
has an opportunity to state his or her case. 
   
27.  A Parliamentary vote for dismissal should be preceded by examination of 
the grounds for dismissal by a small advisory group.  This would promote 
independence and impartiality.  Having such a group is particularly important 
in the case of the SPSC, who faces dismissal by MSPs, who are the subject 
of his investigations.   
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28.  The best solution might be an ad hoc advisory group of at least 3 
independent members, which could be set up when a dismissal issue arises, 
with members nominated by the Presiding Officer, and the convenor 
preferably being a member of the judiciary.  This is similar to the option of an 
ad hoc tribunal chosen to protect the independence of judges, prior to a 
Parliamentary vote on dismissal, in section 95 of the Scotland Act 1998.  The 
panel would advise Parliament whether, in its view, grounds for dismissal 
were present.  
 
Renewal of appointment 
29.  Having a single longer term without renewal now seems to be becoming 
the norm for Parliament-supported office holders in the UK and 
Commonwealth16.  The Wicks Committee (Committee on Standards in Public 
Life) in its 2002 Report17 on Standards of Conduct in the House of Commons, 
examined this issue in relation to the Parliamentary Commissioner for 
Standards and decided that problems were best avoided and independence 
best protected by having a single term of five to seven years.  The Scottish 
Commission for Public Audit, in its First Report 200818, has recommended a 
single 8 year term for future Auditors General.  The arguments put forward for 
this are applicable to other posts, including, and perhaps particularly, that of 
the SPSC.  The 2007 Report of the House of Commons Public Administration 
Select Committee into the Regulation of Conduct in Public Life19 also supports 
single, non-renewable terms of 5 – 7 years.   
 
30.  I welcome that this principle has now been accepted by the SPCB in its 
evidence to the Committee.  
 
Legal status, liabilities etc. 
31.  In relation to single post holders, such as myself, legal advice would 
suggest that there appears to be no legal entity involved other than the natural 
person holding the post at any particular time; the “corporation sole” is not part 
of Scots Law.  This gives rise to a number of problems, including employment 
of staff, obligations and liabilities, particularly when there is a handover to a 
new post holder, and indeed in the event of the death of a post holder. These 
problems were raised formally with the Chief Executive by some post holders 
a number of months ago. 
 
32.  For example, it would appear that any obligations and liabilities incurred 
attach to the post holder personally, and it could well be held by a court that 
he or she remains personally liable even after leaving office, for any acts or 
omissions which occurred when in post, although that would not appear to 
have been Parliament’s intention.  A mechanism, statutory or otherwise – 

                                                 
16 Gay, O. and Winetrobe, B.K. (2008).  Parliament’s Watchdogs: At The Crossroads.  
Constitution Unit, UCL. ISBN 978-1-903903-49-0. 
17 Committee on Standards in Public Life (2002).  Standards of Conduct in the House of 
Commons.  Eighth Report, Cm 5663. 
18 Scottish Commission for Public Audit, first Report 2008 (Session 3). Review of the 
Corporate Governance of Audit Scotland. 
19 House of Commons, 2007.  Public Administration Select Committee, Fourth Report 
(Session 2006-07):Ethics and Standards: the Regulation of Conduct in Public Life.    
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needs to be set up to make it clear that a successor inherits such obligations 
and liabilities. 
 
33.  The personal nature of liability also raises the issue of indemnity for 
actions or omissions arising in the conduct of the post holder’s functions, 
unless carried out in bad faith.  Such indemnity is not currently explicitly 
provided for in the primary legislation regarding all posts, and it would be 
appropriate to include that also in statutory provision where necessary.  I note 
that this is now accepted by SPCB. 
 
CRERAR REVIEW PROPOSALS RE SPSO20    
 
34.  I was strongly concerned about the suggestion in the Crerar Review of 
giving the SPSO a “complaints supremo” directorial role while effectively 
removing her role as an ombudsman who can address the original complaint 
with independence and authority.  An ombudsman is an essential part of the 
administrative justice landscape. The role provides an alternative, which is 
relatively informal, and free of cost, to raising an action in the courts.  It would 
be retrogressive and unjustifiable to deprive people of the right to take their 
original complaint to the Ombudsman, especially so in those cases in which 
no independent scrutiny body is to be involved.  I am reassured that the 
proposals of the Fit for Purpose Complaints System Action Group21 seek to 
maintain a direct investigatory role for SPSO.  
 
ISSUES SPECIFICALLY RELEVANT TO SCOTTISH PARLIAMENTARY 
STANDARDS COMMISSIONER 
 
35.  The SPSC post presents particular difficulties in relation to the terms and 
conditions issues described above.  He/she is appointed and dismissed by the 
Parliament’s Corporate Body (composed of MSPs), with the approval of the 
Parliament, rather than the Crown.  The reason for having this post closely 
accountable to Parliament is not so much the need for institutional 
independence from the executive as the need for parliamentary autonomy. 
Parliament wishes to be self-regulating in relation to examination of 
complaints about conduct of its Members, although it has an independent 
investigator in the person of the SPSC to meet the modern need for an 
independent element in the process.   
 
36.  The Standards Commissioner is therefore put in the position of being able 
to be dismissed by MSPs, who are the very people whose conduct he or she 
has to investigate.  It is therefore particularly necessary in his case for criteria 
for dismissal and reappointment clearly to buttress his independence of 
action.  Grounds for dismissal were added a few years ago to terms and 
conditions, but it would be preferable for these to be made statutory. 
 

                                                 
20 Scottish Government (2007). Report of the Independent Review of Regulation, Audit, 
Inspection and Complaints Handling of Public Services in Scotland. ISBN 978 0 7559 5362. 
21 Scottish Government, 2008. Fit For Purpose Complaints System Action Group - Report To 
Ministers. 
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37.  I have argued for some time that it is important that the SPSC should 
have a single term of 5 - 7 years.  The need for renewal of appointment by 
those whose conduct is scrutinised by the Commissioner is a perceived and 
potentially real constraint on independence.  I am strengthened in this view by 
my actual experience of the renewal process and also from experiencing 
public criticism from members (when simply carrying out investigatory 
procedures laid down by members)22. 
 
38.  Amendments to primary legislation should provide for indemnity against 
acts or omissions while carrying out the functions of the Commissioner and a 
mechanism should be established for a successor post holder to inherit the 
liabilities and obligations of the predecessor. 
 
39.  As I am already in a position in which the SPCB has to approve my 
budget and my spending on provision of services to me, such as legal advice, 
I do not see much difference arising from what is suggested by the Finance 
Committee Report23. 
 
40.  Given the small size of my budget (at £90,000, just over 1% of the total 
budget for Commissioners and Ombudsman) and the way in which my role is 
very much circumscribed by statute, I do not consider it appropriate for SPSC 
to be required to produce a 3 year rolling business plan.  It is sufficient to have 
to justify future budget bids. 
 
41.  As regards premises, SPSC cannot share costs as Parliament has no 
accommodation costs in relation to him or her.  The post is based at home.  
The only services used are a commercial firm of legal advisers and I value this 
service highly in assisting me in my role.  Any advantage proposed in terms of 
sharing legal services with others would have to take into account the issue of 
special expertise and the cost advantage of ground already having been 
covered. 
 
42.  It is difficult to comment at any length on the proposals made so far in 
evidence to the RSSB Committee by the SPCB, as they are very light on 
detail as to how the proposed arrangements would work in practice.  It may be 
that they were not fully worked out, as there was no discussion with me, and 
other post holders, prior to their submission to the Committee.  The SPCB 
proposals, like the Finance Committee Inquiry, appear to focus selectively on 
the scrutiny function.  It is interesting in this regard that the SPCB evidence 
came from the member with the finance portfolio and not the member with the 
office holder portfolio. 
 
43.  It seems to me that the case that was made by the Parliament, first by the 
Standards Committee,24 25 and then in carrying through a Committee Bill, for 

                                                 
22  The Scotsman, 5 February 2008. “Wendy’s been stitched up” – angry Labour MSPs 
accuse standards chief Dyer. 
23 Finance Committee, 7th Report 2006 (Session 2); Inquiry into Accountability and 
Governance. 
24   Standards Committee, Fourth Report 2000 (Session 1)  Models of Investigation of 
Complaints.   
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a statutory, independent Standards Commissioner to deal exclusively with 
members of the Parliament, remains valid.  The 2001 Standards Committee 
report said: “The Committee believes that the establishment of a Standards 
Commissioner in the Scottish Parliament is an essential step in cementing the 
public’s confidence in the Parliament’s ability to ensure that its Members carry 
out their duties with integrity, selflessness and honesty. The Commissioner 
will be an important independent element in ensuring that complaints against 
Members are dealt with in a transparent and rigorous manner. The principal 
bulwarks of the independence of the post will be the statutory basis on which 
he or she is appointed and the proposed powers bestowed on him or her by 
the proposed legislation detailed in this report. The Committee recommends 
that the Parliament agrees to this proposal.”  The Parliament did. 
  
44.  The Standards Committee carried out a nine-month long enquiry before 
reaching its recommendation, including a comparative analysis of posts 
elsewhere.   It considered and rejected the idea that investigation should be 
done by an independent Commission and also rejected merging the role with 
that of the (then proposed) Standards Commission for Scotland.   Experience 
has confirmed that there is certainly enough workload to make a half-time job.  
In Northern Ireland, the Assembly Ombudsman, in a separate role, also 
currently acts as Interim Commissioner for Standards; but the number of 
members is fewer than in Scotland, and the particular history of Northern 
Ireland society is a factor in making this a suitable solution for their particular 
circumstances.   
 
45.  The SPSC role is very different from that of SPSO; SPSC is a role in a 
system for regulating standards of conduct; the SPSO deals with complaints 
about public administration and services.    
 
46.  The Parliament is in a unique position in Scottish life.  Members make 
laws that others are obliged to obey.  It is very important that they are seen to 
observe the rules of conduct, statutory and otherwise, that they make for 
themselves.  This is almost certainly best achieved by having the dedicated 
role that exists, with a single Commissioner dealing with all relevant 
complaints about MSP conduct.   Scotland was the first country in the UK to 
have a statutory Commissioner.  Being aware of the Scottish arrangements, 
the Welsh Assembly is currently engaged on a consultation on creating a 
statutory Commissioner post for Wales.  The Committee will wish to consider 
whether it might appear very retrogressive for Scotland to be seen to remove 
or dilute such a post about which it made proud claims when it was so 
recently established.  It could be seen as an “own goal” for the Parliament. 
 
47.  However, there are some possible advantages of the SPCB proposals; 
these might be: 

• Providing more of a one stop shop for complainers.  At present 
however, complaints that are inadmissible are known only to the SPSC 

                                                                                                                                            
25 Standards Committee, Second Report 2001 (Session 1). Proposal for a Standards 
Commissioner Committee Bill.   
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as they go only to that individual.  In a bigger organisation, would 
complaints be known to more people (with attendant risks)? 

• Reducing the isolated nature of the post (currently a single post holder 
with no staff, based at home); but would this be outweighed by 
increased costs of office space and staff and a reduction in 
confidentiality? 

• Possibly making the SPSC appear more independent of those under 
scrutiny by making him or her more distant from the Parliament; but 
would this not be more apparent than real so long as the appointment 
and dismissal of the relevant office holder(s) was in the hands of 
Parliament?  Indeed amalgamation of posts could seriously reduce the 
perceived independence of others, such as the SPSO, as scrutiny of 
MSPs, who are involved in appointment and dismissal of the office 
holder, would then come into the remit of the head of the new body?   

 
48.  This last point should be considered very seriously by the Committee.  
The merger suggested would carry the implication that SPSO would no longer 
be eligible for full voting membership of the British and Irish Ombudsman 
Association (BIOA), the body that safeguards the ombudsman role in Britain 
and Ireland.  As SPSC, I was given only associate membership, as I am 
appointed and dismissed by those I investigate.  If the proposed merger were 
to go ahead, arguably a new statutory sponsoring body should be set up (see 
Para 15 above).  This would have advantages for SPSC as he or she would 
then have increased independence from those scrutinised. 
 
49.  I can think of many potential disadvantages arising from the SPCB 
proposals, and suggest that answers are required to these questions before 
the matter is decided.  The questions may appear pragmatic, but they relate to 
principles of independence, authority, confidentiality and expertise: 

• Who would actually carry out investigation of complaints about MSPs 
and at what level in the new body (I would suggest it needs someone of 
substance and “clout” to do it) 

• Who would report the result to Standards, Procedures and Public 
Appointments Committee (SPPAC)? 

• To whom would SPPAC issue general Directions about investigation?  
• Would current flexibility and efficiency not be lost in a much bigger 

organisation?  Larger offices tend to have backlogs of work and may 
take longer to deal with complaints. 

• Would a person in an SPSC role still be able to interact directly with 
Parliament over standards issues? 

• Would there continue to be a separate annual report or just a small 
section in a much bigger annual report? 

• Would the new arrangements complicate links with counterparts in 
other countries, particularly in the UK, and lead to Scottish office 
holders for particular functions being of a lower grade that those in 
other parts? 

 
Dr J A T Dyer 
19 December 2008   
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Scottish Parliament-related Public Office Holders 
Post* Created by Appointed 

by 
T & Cs 
set by 

Dismissal 
by 

Parliamentary 
vote (dismissal) 

Grounds for 
dismissal in 

statute 

Number of 
renewals 
possible 

Grounds for 
renewal or 

not 

AGS UK Bill + 
Exec. Bill 

Crown SPCB Crown 2/3 all MSPs No No fixed 
period of 
appt.   

N/A 

SPSO Executive 
Bill 

Crown SPCB Crown 2/3 all MSPs No 1 (+1)### No 

SIC Executive 
Bill 

Crown SPCB Crown 2/3 all MSPs No 1 (+1) No 

SPSC Committee 
Bill 

SPCB SPCB SPCB 2/3 MSPs voting No 1 No 

CCYP Committee 
Bill 

Crown SPCB Crown 2/3 MSPs voting Yes# 1 No 

CPAS Executive 
Bill 

Crown SPCB Crown 2/3 all MSPs No 1 (+1) No 

SCHR 
Chair 

Executive 
Bill 

Crown SPCB Crown 2/3 MSPs voting Yes## 1 No 

SCHR 
Member 

Executive 
Bill 

SPCB SPCB SPCB 2/3 MSPs voting Yes## 1 No 

* AGS – Auditor General for Scotland 
SPSO – Scottish Public Services Ombudsman 
SIC – Scottish Information Commissioner 
SPSC – Scottish Parliamentary Standards Commissioner 
CCYP – Commissioner for Children and Young People 
CPAS – Commissioner for Public Appointments in Scotland 
SCHR – Scottish Commission for Human Rights 
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# the CCYP may be dismissed by the Crown if Parliament has passed a resolution on the ground  
 (1) that the Commissioner has breached the terms of appointment; or 
 (2) that the Parliament has lost confidence in the Commissioner’s willingness, ability or suitability to carry out the functions of 
the office 
## the chair of SCHR may be removed by the Crown if  (1) the SPCB is satisfied that terms of appointment have been breached 
and the Parliament resolves that the person should be removed from office for that reason; or (2) the Parliament resolves that it has 
lost confidence in the person.  Members may be removed by the SPCB on the same grounds.  
### (+1) means there is a possibility of second renewal in exceptional circumstances in the public interest. 
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Attachments to the above evidence 
 
Link to SPSC Annual Report 2007-2008 
http://www.spsc.co.uk/publications.htm
 
Route Map – Your guide to complaining about Public Services in Scotland 
http://www.spsc.co.uk/usefulLinks.htm
 
Leaflet April 2007  
http://www.spsc.co.uk/how.htm
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http://www.publicstandardscommissioner.org.uk/publications/publication/549/standards-commission-and-chief-investigating-officer-annual-report-20072008-
http://www.audit-scotland.gov.uk/docs/corp/2004/as_041018_routemap.pdf
http://www.spsc.co.uk/how.htm
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 20 January 2009 

[THE CONV ENER opened the meeting at 10:04] 

Review of SPCB-supported 
Bodies 

The Convener (Trish Godman): Good 
morning. Welcome to the first meeting in 2009 of 
the Review of SPCB Supported Bodies 
Committee. No apologies have been received. I 
ask those who have mobile phones and 
blueberries to switch them off.  

Ross Finnie (West of Scotland) (LD): 

Blueberries? 

The Convener: BlackBerrys, maybe. Perhaps 
some of you have blueberries.  

Ross Finnie: Brambles? 

The Convener: If you have brambles, or 
anything else, please switch them off.  

I welcome our first witnesses and thank them for 
attending to give evidence to our inquiry.  
Professor Alice Brown is the Scottish Public 
Services Ombudsman, Eric Drake is the director of 
investigations for the Scottish Public Services 
Ombudsman and David Robb is the director of 
policy and development for the Scottish Public  
Services Ombudsman. I note for the record that  
Professor Brown was a member of the fit-for-
purpose complaints system action group that  
reported to ministers in July 2008 with proposals  
for simplifying the public service complaints-
handling process and streamlining the complaints-
handling landscape—the issues that the 
committee is considering. We have a lot of 
questions to get through this morning, so I ask the 
witnesses to keep their answers brief. If we have 
to come back to them, we will do so. I invite 
Professor Brown to make a short statement. 

Professor Alice Brown (Scottish Public 
Services Ombudsman): Thank you, convener. I 
am pleased to be in the Parliament on this historic  
day for democracy. I will keep my remarks short,  
as the committee has already received two 
submissions from me, one of which covers specific  
and detailed legislative matters.  

As I say in my submissions, I welcome the 
opportunity to contribute to the committee‟s work.  
The committee has a key role to play in making 

proposals for the design of the future governance 
framework in Scotland. The review is timely, as it  
comes 10 years after the Parliament was 
established. Although the consultative steering 
group, of which I was a member, made 
recommendations for the procedures of the 
Scottish Parliament, the role of parliamentary  
committees, petitions and so on, it did not address 
the important aspect of the architecture of 
governance with which the committee is  
concerned. I am happy to share with the 
committee my experience as ombudsman over the 
past six and a half years. I can do so without a 
conflict of interest, as the results of the 
committee‟s work and the final decision of the 
Parliament will be for my successor to implement.  

In many respects, Scotland has led the way in 
this area. Individual office-holders in Scottish 
Parliamentary Corporate Body-supported bodies 
have met or exceeded the Parliament ‟s 
aspirations. For example, other parts of the United 
Kingdom have taken the ombudsman‟s office as a 
model; the scheme has also attracted 
considerable interest internationally. Parliament  
should be proud of such achievements. The 
committee has a new opportunity to take the 
initiative in proposing a coherent, consistent model 
and framework of governance for the future.  

To some extent, it will be pushing at an open 
door, as office-holders have sought greater clarity  
and consistency on issues such as terms and 
conditions and have explored opportunities for co-
location and sharing services. The submissions to 
the committee reflect the fact that there is a high 
degree of consensus and support for specific  
proposals such as fixed-term appointments and 
strategic planning. 

The ombudsman‟s office has engaged positively  
with all  elements of the debate, including Audit  
Scotland‟s report, the Finance Committee‟s 
inquiry, the Crerar review and the Sinclair action 
group, to which the convener referred. Our views 
on matters to be covered by the committee are on 
record. However, it may be helpful i f I summarise 
briefly four key points, three of which are relatively  
straightforward and uncontroversial.  

The first relates to terms and conditions and the 
link with accountability. We already lay our  annual 
report, along with monthly reports on cases. We 
also give presentations on our annual report to the 
Local Government and Communities Committee,  
submit casework discussions to parliamentary  
committees, and produce strategic and business 
plans. We agree with many of the proposals in the 
documentation, such as those on fixed-term 
appointments and reducing the period of exclusion 
from appointment after holding office. We have 
sought other ways of enhancing our accountability, 
through the establishment of an audit advisory  
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committee and different internal audit  
arrangements, while making the point that it is 
crucial to maintain the right balance between 
accountability and independence, to ensure that  
there is public confidence that we are truly  
independent. 

The second point relates to shared services.  
Over the past six or seven years, we have taken 
the initiative on that issue—for example, by  
designing and marketing a complaints-handling 
system that is used by other office-holders in 
Scotland and other parts of the UK and Ireland.  
We have introduced similar financial services 
arrangements and so on across the different  
office-holders. We are currently developing a new 
information technology and software system with 
the Scottish Legal Services Complaints  
Commission and the new Scottish Commission for 
Human Rights. There has been a lot of activity in 
that area. 

The third point relates to possible new functions 
for the ombudsman as a design authority. We 
support the views of Crerar and Sinclair on that  
because it recognises the role that we already play  
in trying to encourage public bodies to get it right  
first time and prevent complaints from escalating 
to the ombudsman. Our annual reports have 
consistently made the point that we have sought to 
encourage a model complaints process for all  
public services in Scotland. Our valuing of 
complaints initiative, which is detailed in the 
document that I laid today, has been used widely  
across the public sector. 

Finally, I turn to the question of the appropriate 
structure, which is likely to generate the most  
debate and more differences of opinion than the 
other points I mentioned. We have consistently  
supported opportunities  for greater simplification 
and extension of the one-stop-shop philosophy—
see, for example, our evidence to other 
parliamentary committees and in particular to the 
Finance Committee‟s inquiry into accountability  
and governance—while recognising that there are 
important differences in the functions that are 
carried out by different office-holders. We have 
already advanced our case on the basis of key 
design principles, which we outlined in our 
submission, and have drawn attention to the 
potential benefits, first, for the public, to ensure 
greater clarity and simplicity for the user; secondly,  
for the public purse, through greater efficiency; 
and, last but not least, for staff in the offices, in 
terms of career development. 

The debate, then, is about the structure. A key 
question for the committee to consider is what the 
most appropriate structure is for a country of 5 
million people. If the committee accepts the case 
for the rationalisation of the current office-holders,  
that will involve considering the most appropriate 

grouping of functions. The SPCB has identified 
three main groups: first, a complaints and 
standards body; secondly, a rights body; and 
thirdly, an information body. We broadly support  
that approach, but have reservations about, for 
example, the compatibility of the role of the Office 
of the Commissioner of Public Appointments in 
Scotland being aligned with complaints and 
standards. 

There is a separate but related point with regard 
to exploring further opportunities for co-location 
and common support services. In other words, one 
could move towards a campus model without  
necessarily reducing the number of office-
holders—we might explore that in discussion.  
However, we have specific concerns about the 
SPCB‟s particular proposal to establish a 
commission—as distinct from a so-called 
commissioner; there is a debate around that  
particular title—to take complaints about services 
and standards. Complaints about services involve 
investigation, a final decision by the ombudsman 
and recommendations for redress. Although 
complaints about standards involve the office 
carrying out an investigation, the final decision 
and, indeed, any penalty rests with another 
body—the Standards, Procedures and Public  
Appointments committee. There is a distinction 
between complaints about services and those 
about standards. 

There has been little consideration of evidence 
in this area to date, so a detailed options appraisal 
and analysis are needed before firm conclusions 
can be reached. I would be concerned if the title 
“ombudsman”, which is distinct from that  of 
commissioner, and the benefits of the brand and 
the single officer holder were to be abandoned 
without due consideration. That is not a defensive 
or protective stance, but a concern that Scotland 
should not be the only country seeking to remove 
the office of ombudsman just when other countries  
are setting up such offices, with the Republic of 
Ireland, for example, taking steps to protect the 
title of ombudsman through legislation. 

The committee might be interested to know that  
2009 marks the 200th anniversary of the 
establishment of the first office of ombudsman in 
Sweden. The reasons for its establishment then 
are still relevant: to have an independent office-
holder to adjudicate on a dispute between a 
member of the public and the state. The role has 
evolved effectively over time and such an office is  
regarded as a key pillar of administrative justice, 
providing justice for the individual when things 
have gone wrong as well as an opportunity to 
improve public services for others. It is also 
recognised as a symbol of modern, vibrant,  
forward-looking democracies. 

I am happy to explore that and other issues with 
the committee. 
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The Convener: I will kick off by asking a couple 
of simple questions. If the services are centralised,  
as suggested in the Sinclair report, how would that  
affect local accessibility to services? 

Profe ssor Brown: There are two distinct points  
here. The issue also goes back to the Crerar 
review, which was keen that disputes should be 
resolved locally as far as possible. That  
philosophy is very much supported by our office 
and, indeed, by ombudsmen throughout the world 
because it recognises that, when things go wrong,  
it is to the benefit of everyone if we can sort it out 
early on, without escalation. That is not the same 
as centralising, which involves a case moving up 
through the tiers of the administrative justice 
framework to a higher external body that makes 
the final decision. The role of an ombudsman is to 
be the last resort in a dispute. We would hope that  
a dispute would be resolved much earlier. Only the 
exceptional or most complex cases should end up 
at the ombudsman‟s office, although that is not  
always the case. I do not see a conflict of interest  
between our function and local dispute resolution.  
In fact, a lot of our work is about helping bodies 
resolve disputes locally, but as an independent,  
external, third-party tier, we can be more 
centralised and efficient.  

10:15 
The Convener: In what  ways can the SPSO 

encourage and assist access to make it easier for 
members of the public who cannot attend 
personally? 

Professor Brown: As you will recall, convener,  
given your leading role when the Scottish Public  
Services Ombudsman Bill was going through 
Parliament, one of the Parliament‟s key 
aspirations was to make the whole system and the 
ombudsman‟s office much more accessible to the 
public. We have done that through a series of 
measures. At the UK level, complaints for the UK  
parliamentary ombudsman must be in writing and 
cannot be in any other format at that stage; they 
cannot be made personally and they tend to have 
to be made through an MP. Scotland looked at  
that system, but our office implemented the 
aspirations of the Parliament that we should be 
much more accessible and take complaints in 
different formats; in person, if appropriate; in 
different languages and so on. We therefore do as 
much as we can to be accessible. 

We also work through other agencies, though,  
because we cannot be accessible to every  
individual member of the Scottish public, much as 
we would like to be. We try our best to be 
accessible, but we improve access by working 
with other bodies and organisations that have 
direct contact with members of the public. We 
work with public bodies that deliver services—that  

goes back to the information that is available at  
the local level—and with advocacy agencies and 
organisations such as Citizens Advice Scotland.  
We work effectively in partnership with it and,  
indeed, with the new human rights bodies—the 
Commission for Equalities and Human Rights in 
Scotland and the Scottish Human Rights  
Commission—because together we should look at  
improving access and not putting it all into one 
office.  

Jamie Hepburn (Central Scotland) (SNP): 
Thank you for being with us today, Professor 
Brown. It is useful to have you at this early stage 
in our process. I note from your written evidence 
that it has not escaped your attention that there 
are proposals from the Scottish Government and 
the SPCB to transfer the functions of certain 
Scottish public bodies to a new body that will  
coalesce around the ombudsman. In what ways 
do you consider that adding the functions of other 
bodies to your jurisdiction would improve the 
service to the public? 

Professor Brown: The main argument for that  
lies around the argument for establishing our office 
in the first place. It was clear from many of the 
debates in the Parliament at that time that, in an 
increasingly complex world, services are not  
delivered in silos. For example, an elderly person 
in the community might receive services from the 
national health service, local government, housing 
and so on. The Parliament‟s aspiration was to 
have a one-stop-shop so that, if something had 
gone wrong,  it would be much simpler for an 
individual member of the public to access an 
independent decision maker without  having to go 
up many different avenues and through many 
different doors and office-holders. The philosophy 
behind the Parliament‟s aspiration was about  
greater simplicity and clarity. 

Parliament was clear what it wanted at that  
stage. However, as things have evolved,  
complaints handling has been set up in other 
areas. This committee‟s review will be helpful in 
looking at opportunities to extend the one-stop-
shop philosophy without diminishing the service 
that an individual member of the public might get.  
That is the challenge for the committee and,  
ultimately, it is for the committee to make 
proposals to the Parliament on the matter. 

There was a lot of consultation for the Crerar 
review and the action group that Douglas Sinclair 
chaired, and we were part  of those discussions.  
We were asked whether there were more 
opportunities to extend the one-stop-shop 
philosophy. We have not been in the business of 
building our empire—far from it; ultimately, it is for 
this committee and the Parliament to decide what  
the best structure for Scotland is. However, we 
discussed the opportunities that might lie in 

218



37  20 JANUARY 2009  38 

 

transferring complaints about the water industry  
or, indeed, prisons to our office. That structure 
could be extended slightly further, i f that was what  
was wanted. Douglas Sinclair debated in his report  
the possibility of extending it to, say, complaints  
about the police or complaints about care in 
relation to the care commission, but he did not  
recommend doing that. We could regard the 
proposal as an evolution of the one-stop shop 
philosophy. I imagine that future Parliaments might  
want to revisit the matter, but the main benefits are 
coherence, simplicity and easy access. People are 
clear about who they should go to if something 
has gone wrong and they need to appeal to a 
higher body. 

Jamie Hepburn: So you broadly support the 
idea of a one-stop shop.  

Professor Brown: Yes. I do not think that I 
would have taken on the role of Scottish Public 
Services Ombudsman if I did not support that.  

One of the real challenges that we faced was 
that, previously, complaints were dealt with by four 
main functions. There was a housing ombudsman, 
a local government ombudsman and a 
parliamentary and health ombudsman, but we also 
took on the adjudication functions of Scottish 
Enterprise and Highlands and Islands Enterprise.  
In 2005, we also took on complaints about the 
further and higher education sector. That was a 
further part of the evolution. Legislation on that  
sector was going through Parliament and the 
opportunity arose to include it in the ombudsman‟s 
jurisdiction. In that respect, Scotland again led the 
way. I am not aware of any other ombudsman‟s 
office that has further and higher education in its 
remit. 

Jamie Hepburn: I am pretty sure that I heard 
you say in your opening remarks that the 
combining of various functions from different  
bodies will be the most controversial aspect. 
Waterwatch Scotland is critical of the suggestion 
that its functions should come within a combined 
complaints body. What is your reaction to that?  

Professor Brown: I have a lot of sympathy for 
that point. Waterwatch Scotland has done a very  
good job in handling complaints and I can 
understand why it might be concerned. That  
relates to the point that I made about diminution of 
service; Waterwatch Scotland does not want there 
to be any risk that the service that is provided will  
be less good if its functions come to the SPSO. 

The technical points that it makes in its  
submission will also have to be talked through.  
One is about funding and another is about its 
powers. In some respects, it has less power than 
we have to compel evidence, but in other respects 
it has additional powers. For example, it can carry  
out systemic investigations. We also discuss that 

power in our submission, because many other 
ombudsmen‟s offices have the power to conduct  
such investigations. 

In bringing together the office of Waterwatch 
Scotland and the SPSO, we would be keen to 
ensure that we had the best of both worlds and 
that the bodies were combined in a way that did 
not reduce the effectiveness of the service but  
enhanced it.  

Jamie Hepburn: It is interesting that you 
mention that issue, because part of Waterwatch 
Scotland‟s critique of the suggestion is based on 
the fact that it can undertake systemic 
investigations whereas you cannot do that at  
present. I note that you suggest that you should 
have that power, but how would it sit with your 
current responsibilities? Is there any validity in the 
suggestion that it would undermine the concept of 
the ombudsman as it is established at present,  
which is specifically about investigating individual 
complaints? 

Professor Brown: On the contrary, international 
comparison shows that we are in the minority in 
not having the power to consider systemic issues. 
Often, when an individual member of the public  
raises an issue with our office—free personal care 
is a classic example—we know that it is an issue 
not just for the individual but for others in various 
parts of Scotland. As an office, we are constrained 
because we cannot go beyond the specifics of the 
individual complaint and ask about the position in 
other parts of Scotland.  

Another example of a case that came to us  
concerns a young woman who died because of 
deep vein thrombosis. Her family also pursued the 
case through the Public Petitions Committee. We 
were able to identify a problem in one area of 
Scotland, but we lacked the power to consider the 
position in other areas. We have to be careful in 
that respect, because if we step outwith our 
powers we might be subject to judicial review. A 
case in point happened with the UK parliamentary  
ombudsman.  

If we had the power to investigate systemic 
issues, we would have to use it judiciously and in 
specific cases. As an ombudsman, one sometimes 
identifies an issue or a problem that is  out  there,  
and on those rare occasions it would be helpful to 
have the opportunity to go in and consider it  
without necessarily having an individual complaint  
from a member of the public. For one reason or 
another, such as vulnerability, the person who is  
affected might not feel able to take the matter to 
the ombudsman. 

We had a visit recently from the ombudsman‟s 
office in Amsterdam, which is sometimes invited to 
investigate particular issues on public purse 
grounds and other practical grounds. That is a 
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further extension of the argument. Why set up 
different machinery if machinery with the 
investigative capacity to consider an issue already 
exists? That is an example of a small country  
being imaginative about how it uses various 
offices and the expertise within them to carry out  
different functions. 

I do not see a conflict of interest between the 
consideration of individual complaints and the 
power to investigate systemic failure.  

Jamie Hepburn: Let us suppose that you get  
the power to do systemic investigations and that  
the other organisations are amalgamated in a new 
complaints body that is, in effect, SPSO plus.  
What would be the staffing, performance and 
financial consequences? What additional 
resources would be required, if any? 

Professor Brown: That is a big question 
because a lot of different elements are involved.  
First, it depends on how many bodies come 
together. Are you thinking about the Scottish 
Government‟s recommendations and preferences 
or about the SPCB‟s proposals, which would— 

Jamie Hepburn: Will you talk about both in 
turn? 

Professor Brown: Certainly. 

The first model is for the SPSO to assume the 
complaints-handing responsibilities of Waterwatch 
Scotland and the Scottish prison complaints  
commissioner. The number of staff who handle 
complaints in those organisations is relatively  
small, so the financial savings that would be made 
by bringing things together would not necessarily  
be significant. No doubt some savings would be 
made at the margins in administration costs and 
so on. 

The costs would depend on the body ‟s location 
and on other factors that would have to be 
considered. Would the staff be accommodated 
within our current premises? 

Jamie Hepburn: I think that the question is  
“could” rather than “would”.  

Professor Brown: Absolutely. We have started 
to do some costings, but some detailed work is 
required.  

I am thinking back to when our office was 
established and the merger that happened at that  
time. With hindsight, we would all agree that the 
financial memorandum that was drawn up was not  
sufficient to address some of the issues that were 
involved. The SPCB makes that point in its second 
submission to the committee. The Parliament has 
moved on a lot since those days and we have 
learned a lot of lessons. We must be clear about  
the cost implications today, tomorrow and further 
down the line. We would be happy to engage in 

such an exercise because we have a lot of the 
data.  

Turning to the option with the three groupings, I 
will discuss the proposed complaints and 
standards grouping. I will not comment on the 
other two, on rights and information. Others might  
wish to do that when they are before the 
committee. The option involves bringing together 
the work of the Standards Commission for 
Scotland and the Scottish Parliamentary  
Standards Commissioner. I know that Jim Dyer 
will speak to you later this morning. The costs that  
are involved in his operation are not particularly  
large, so, again, I do not see massive savings 
there.  There could be some savings on the 
Standards Commission side, not least because 
there are bound to be some savings in running 
costs if people are brought from different sites on 
to one campus. 

However, we are talking about marginal savings.  
The total budget for all the office-holders is less  
than £8 million. That is a significant amount of 
money for an ordinary citizen, but it is not a 
significant amount out of £33 billion. Nonetheless, 
we have to be very careful with that money. After 
all, that is why we are in these jobs. We are 
concerned about the cost of them as well as the 
impacts on service. There are some opportunities  
for savings, but I would not overstress them 
because we are talking about relatively small 
sums of money in the first place. 

Jamie Hepburn: You focused on cost savings 
and the finances. That might be my fault because 
of the way in which I phrased the question, but I 
also asked about the effect on performance, which 
is important.  

10:30 
Professor Brown: I beg your pardon. I agree 

that that is important. I return to the first model,  
under which complaints about the water industry  
and prisons would be included in the SPSO‟s 
remit. There are without doubt specific issues 
when handling a complaint from a prisoner 
because of the obvious differences between it and 
one from a member of the public. One has to be 
sensitive to that and to the element of speed so 
that we are able to turn round cases quickly in 
order that a problem does not escalate. There are 
appropriate ways to handle such situations.  

We have learned ways to improve our service 
and are much better at sifting complaints that  
come in, categorising those that need to be 
handled quickly for various reasons and identifying 
others that require more detailed investigations. If 
Waterwatch and prison complaints were to come 
within our jurisdiction, we would want to discuss 
such matters in detail so that  they did not lose out  
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and so that we used the opportunity to learn 
lessons from each other to improve the service to 
members of the public because, at the end of the 
day, that is crucial. 

Joe FitzPatrick (Dundee West) (SNP): Sinclair 
recommends a new overarching complaints  
system. Although you have covered this to some 
extent, will you clarify why the SPSO is best  
placed to undertake that task? 

Professor Brown: We are best placed to do 
that because that is already our task—it is the core 
function of an ombudsman‟s office. Over the 
years, we have built up expertise in the area and 
we have common standards and processes that  
are built on the best practice of other models of 
ombudsmen‟s offices in the UK and beyond. I am 
not saying that there is no room for 
improvement—what we do should be a continuous 
process—but we are the body that is best  
equipped to handle and extend that service.  

Joe FitzPatrick: Are you confident that the 
SPSO can achieve that without impacting on your 
current performance and functions? 

Professor Brown: Yes. 

Joe FitzPatrick: Okay. 

Sinclair looks for assurances that the SPSO wil l  
be accountable and appropriately independent in 
balancing the interests of the public, service users  
and providers. Do you have any concerns about  
your existing accountability and independence? 

Professor Brown: I am on the record as saying 
that I do not consider our existing model to be 
ideal. I start with the crucial point that, of course,  
just like any similar office-holder, I must be 
accountable. There is no doubt about that and we 
have in fact looked at ways in which to enhance 
our accountability. There is a requirement in the 
Scottish Public Services Ombudsman Act 2002 for 
us to lay an annual report and so on, but we go 
well beyond the requirements of the legislation.  
We have built up lots of other mechanisms to 
improve and enhance our accountability through 
internal audit with our audit advisory committee 
and so on—there is a big list. So our accountability  
is not in doubt; the question is about defining the 
appropriate accountability for an office of this  
nature, which is constitutionally rather unusual. A 
constitutional principle is at stake about not having 
a body that is under one‟s jurisdiction being 
responsible for things such as terms and 
conditions of the office-holder or, indeed, budget  
issues, in which there can be problems. If we look 
at the best practice principles that have been laid 
down by the British and Irish Ombudsman 
Association and internationally, our current  
arrangement would be considered rather odd.  

The Scottish Parliament is forward looking in 
trying to overcome the potential conflict between 
accountability and independence by saying,  
“Perhaps it wasn‟t best to fund the office out of the 
Scottish Government; let‟s bring it under the 
Scottish Parliament ”, which was innovative. If you 
look at research by Barry Winetrobe and others,  
you will see that they support that. The next  
question is: what is the appropriate body in the 
Parliament for us to report to? We would want the 
system to be much more transparent and open 
and we would prefer to be more directly 
accountable to a parliamentary committee so that  
we could have that debate in public. The current  
system is not publicised enough. I would challenge 
MSPs to tell me what the current system is and I 
would ask whether they are aware of how terms 
and conditions are set. Therefore, we are looking 
for greater accountability to Parliament in a way 
that properly balances and supports the 
independence of the office.  

Joe FitzPatrick: Moving on to compliance,  
Sinclair suggests that there is no requirement for 
the SPSO to be given any new powers to ensure 
compliance with its recommendations. On how 
many occasions has compliance been an issue 
and what actions have been taken? 

Professor Brown: The most obvious example 
was our being judicially reviewed over free 
personal care. In that example, we upheld a 
complaint about provision against a local authority. 
The authority challenged it and the judgment was 
debated in Parliament, which raised a political 
issue: Scottish parliamentarians thought they had 
produced legislation that  did a particular thing, but  
that was found not to be the case when it was 
tested in court. We moved on advice and t ried to 
demonstrate the intention of Parliament in relation 
to our judgment. That was a high-profile example.  
One might argue that judicial review was not the 
best place to play out that debate because, at the 
end of the day, the judge‟s powers were limited.  
The matter still had to come back to the political 
arena and it cost an awful lot of public money.  
That is the only example of where we have been 
challenged specifically on a case.  

There is a big debate about whether we should 
have enforcement powers. It was argued during 
consideration of the bill in 2002 that we should not  
have such powers on the ground that they would 
compromise our relationship with bodies under our 
jurisdiction. The force of our argument relies on 
our reputation, credibility and legitimacy and to 
date we have not had a problem. If a body rejects 
our recommendations, we have a power that  
allows us to bring a special report to 
parliamentarians to say, that we have made the 
recommendation, but the body will not implement 
it. You, as parliamentarians, can hold such bodies 
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to account democratically through a parliamentary  
committee or the Government. 

Different people have different views on our 
having powers of enforcement, but the majority  
opinion in the ombudsman world is that our having 
direct enforcement powers would be very likely to 
take us into more legal challenges and would 
change our relationship with bodies that are under 
our jurisdiction. We try to work in partnership with 
public services—we have the same objective,  
which is to improve delivery of public services. We 
want to do that by working with them to prevent  
complaints arising rather than by using a large 
stick. Although it is often necessary to use that  
stick, the current balance is appropriate.  

Joe FitzPatrick: Finally, if your jurisdiction were 
widened, would compliance become more of a 
problem? Would you then say that you needed 
more statutory powers? 

Professor Brown: I do not think so. In relation 
to extending our jurisdiction to cover Waterwatch 
and prison complaints, we would apply the same 
argument that we use at the moment. However, if 
standards were to come under our jurisdiction, as I 
said earlier an ombudsman‟s role in that regard 
would be to provide the investigative capacity to 
examine standards issues, but we would not make 
the final decision. That would be for the standards 
bodies of Parliament or a different panel that  
considered standards for councillors and others.  
We have to distinguish between the investigative 
function, the decision-making function and 
redress. 

The Convener: I apologise to Ross Finnie, who 
wanted to ask a question in relation to Jamie 
Hepburn‟s.  

Ross Finnie: That is all right. I thank Professor 
Brown for her considerable submissions in two 
parts, on functions and legislative requirements, 
which display—i f I might  say so—her usual 
intellectual rigour and the pleasant distinction 
between assertion and evidence, which has not  
been evident in all the submissions that we have 
received.  

I want to explore further an issue that was raised 
by my colleague Jamie Hepburn. There is a 
question about what we do about achieving more 
efficient running of public bodies and making 
savings. As the office-holder for some time, you 
are open to sharing functions and think that it does 
not present a problem. However, although it would 
be very good to effect those efficiencies and to 
afford greater access to the public, our difficulty is 
this: What are we doing about Parliament ‟s 
decision that separate issues deserve to be dealt  
with either by an ombudsman or a commissioner?  

Let us accept the general point that the 
ombudsman looks at complaints about malfunction 

or maladministration in the provision of public  
services or, as you just mentioned, where there 
has been a wrong interpretation or application of 
statute to the disadvantage of the complainant,  
and that there is a level of expertise in that  
function. Although you might disagree, I think that  
that is to be distinguished from investigations into 
individuals such as MSPs or councillors where 
there has not been a technical service 
malfunction, but a failure to abide by codes of 
standards and conduct. The consequences are 
rather different. There is, in cases involving public  
appointments, a completely different issue about  
the nature of the appointments and the 
appropriateness of the selection process, which 
requires a different form of expertise. I want to 
press you on how a reshaped ombudsman could 
provide those functions. Is it appropriate for an 
ombudsman, as is clearly understood in general 
world terms, to perform those functions? 

Professor Brown: Ross Finnie has got to the 
nub of the issue.  Extension of an ombudsman‟s 
functions always carries  the danger that their core 
function will be diluted, which is why I separated 
what the ombudsman does and will continue to do 
from the extent to which expertise in the 
ombudsman‟s office would be used to fulfil a 
function on behalf of others.  

I will give an example. It is clear that it is 
possible for the committee to recommend the 
proposed arrangement, which would be a big 
step—I am sure that Jim Dyer has his own views 
on it. We do not have to look far to find such 
arrangements in other countries—Wales, for 
example.  

Before the merger that established my office, the 
Commissioner for Local Administration in Scotland 
had the power to accept complaints about  
councillors. Often, such complaints are closely  
linked with others—most regularly, a complaint  
about a planning issue involves a complaint about  
the council and about councillors ‟ roles. Under the 
new settlement and the new code of conduct for 
councillors, complaints about councillors were 
separated out and Scotland decided for good 
reasons to create the Standards Commission for 
Scotland.  

The Welsh decided not to have such a system, 
which they thought would require disproportionate 
resources for a small country and might mean that  
links in dual complaints were missed. Often,  we 
must consider how a councillor acted as a 
councillor and as an administrator in a council.  
Those roles are not necessarily the same, which is  
a complication. The Welsh legislation went down 
the road of keeping complaints about councillors  
with the Public Services Ombudsman for Wales.  
That ombudsman has a specialist team of 
investigators—although they are flexible and can 
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transfer between subjects as business increases 
or decreases—to deal with those complaints, 
because they involve a different process and 
procedure, as Ross Finnie said. That team does 
not necessarily make final decisions—certainly not  
on penalties. The work can be done in that way.  

The Northern Ireland Ombudsman was asked 
relatively recently to perform a similar role to that  
of Jim Dyer by considering complaints about  
Northern Ireland Assembly members. That system 
is possible—the ombudsman does that and has a 
member of staff who is dedicated to dealing with 
those complaints. 

A different way of operating is to keep the office-
holder while having all the functions under one 
umbrella administratively, but that is a side issue.  
The Republic of Ireland offers another model. The 
Irish ombudsman also holds office as the 
information commissioner and deals with 
standards and referenda, which are much more 
common in the Republic of Ireland than they are 
here. I have asked their Office of the Ombudsman 
how that works and it is clear that that  
arrangement is workable, but it is for MSPs to 
decide on the correct philosophy for Scotland.  

New South Wales has the most innovative 
model, which expands the ombudsman‟s role in an 
entrepreneurial way to take on private sector 
complaints and generate income for the public  
purse. People in New South Wales think that the 
ombudsman‟s core role can be preserved while 
that other function is provided. However, that must  
always involve a tension, which has an inherent  
danger, because the distinct functions must be 
protected. Nevertheless, the functions can be 
organised differently. 

Ross Finnie: I say with respect that almost  
anything is “workable”. The decision depends on 
whether we believe that  a conflict of interests is at  
the core of much professional determination of 
standards and other such issues. All sorts of 
things might be defended because they are 
workable, but they might not represent the right  
decisions if they were arrived at when a conflict of 
interests arose.  

I will press you. I am interested in your 
suggestion that the committee might conclude that  
the proposal is workable but, with your obvious 
experience of dealing with complaints, do you 
believe that it provides the best way to reach the 
right conclusions and to do so in the best interests 
of natural justice? 

10:45 
Professor Brown: That is a good question. The 

committee will make its decision on the basis not  
of workability alone, but on the basis of all sorts of 
principles that are inherent in such work. The 

important principle of avoiding conflicts of interest  
should be preserved. All I can say is that we have 
evidence that such an arrangement can be 
adopted without offending other principles. We do 
not seek such an office; the proposal came from 
another body. We are happy to explore the option 
with the committee, but we do not seek it. 

Jackson Carlaw (West of Scotland) (Con): I 
apologise for just missing the beginning of your 
introduction. My point is not dissimilar to Ross 
Finnie‟s—i f I had spoken before him, I might have 
made similar comments to his. 

I will go right back to the beginning, when you 
talked about the initial one-stop-shop concept. We 
are now talking about the advantages or 
disadvantages of bringing in other responsibilities.  
Is there a danger that the public would perceive all  
that to be the creation of a ministry of complaints? 
In asking the Cabinet Secretary for Finance and 
Sustainable Growth that question, I suggested that  
it could all be quite Dickensian, but he quickly 
admonished me and said that there was nothing 
Dickensian about modern Scotland, so perhaps I 
should have said it would be Kafkaesque. 

I have a slight concern, on which you touched 
when answering Ross Finnie. You said that the 
challenge was for the committee to make the 
decision. Did you suggest that you are not entirely  
convinced that the whole package of transfers was 
the right thing to do? You said that the necessary  
resource for each component must be available. Is  
the danger that public confidence will start to be 
undermined if we have a huge monolithic  
operation that will inevitably lose the focus on 
particular aspects? Businesses and other 
organisations often think that bringing everything 
into one operation is the right thing to do, but  
regret it later because something is lost. We do 
not want to go down a route, feel that we have 
made a mistake and then withdraw from it. 

Professor Brown: Absolutely—you make the 
point that simplicity is not a criterion in itself. The 
position must be balanced and trade-offs are 
inevitable.  

I do not see the proposed body as being a 
“monolithic” ministry of anything, and I certainly do 
not see it as “Dickensian”. As I said in my 
introduction, Parliament has been forward-looking 
and imaginative in thinking about how to design a 
system for the 21st century, rather than for the 20th 
or the 19th century. Specialisms can be preserved 
while we obtain the benefit of the generalist  
approach to investigating complaints. 

Even if we put together all  three groupings that  
the SPCB talks about, that would involve fewer 
than 100 staff. That is tiny in comparison with 
other ombudsmen‟s offices. The smaller grouping 
that the SPCB proposes would involve roughly 65 
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or 70 staff—I do not know the exact number as I 
have not calculated it. Size per se is  not  an issue.  
The questions are more about principles and 
conflicts between competing principles. 

It is crucial that the public feel that the service is  
easy to access and that they can speak to  
someone who has the expertise to deal with their 
problem. I know that  ways in which better advice 
can be given and so on have been considered. I 
would be against a machine-led approach. I return 
to a question that the convener asked at the 
beginning. One benefit of our office is that we 
have offered a really good and accessible front-
line service.  Much of the time, people just need to 
speak to someone. If we had more resources, we 
would like to speak to and see people a lot more,  
because that often avoids much of the expense 
that arises from initial misunderstandings. 

We have invested in the front line—which we 
suggest other public bodies do—to achieve the 
culture of service to individual members of the 
public with individual problems, who do not want to 
hear about difficulties and just want to know how 
we can help them solve their problems. Much of 
our focus is on giving the right advice—

sometimes, a problem is not for us to deal with—
and on walking people through what can be a 
maze, in which they feel that they are taking on a 
big bureaucracy and that they are powerless. We 
would be extremely cautious about any system 
that diminished the notion of a culture of service 
and support for the individual.  

David Robb (Scottish Public Services 
Ombudsman): The questions from Mr Finnie and 
Mr Carlaw get to the heart of and capture one of 
the concerns that we have expressed about the 
proposal that any new organisation should have a 
commission at its head. Since the establishment of 
the SPSO, it has been an advantage that we have 
achieved a high degree of recognition and that  
leadership and accountability are clearly vested in 
Professor Brown as ombudsman. We have a 
genuine concern that that visibility, leadership,  
clarity and accountability might be diluted by the 
establishment of a commission body that takes us 
into the territory of having what Jackson Carlaw 
described as a “ministry”. For us, an attraction and 
a selling point  of preserving an individual at the 
apex of the administration, albeit that that person 
might have extended functions, is that that would 
buttress public confidence in accountability and 
leadership. We are concerned that a commission 
model would blur that visibility and leadership. 

Professor Brown: On page 4 of his submission,  
the Scottish Information Commissioner makes that  
point in relation to his office. He also makes the 
point that, internationally, people have not gone 
down the commission route, for the reasons that  
have been mentioned and for others that I could 
go into.  

Ross Finnie: Your submission makes quite a bit  
of accountability. I am sorry if I start to become a 
little tedious on conflicts of interest, but it is quite 
important to separate out  to whom or to which 
body you are accountable de facto, on a day-to-
day basis, and to whom or to which body you are 
accountable de jure. In your submission, you 
suggest that improvements could be made to 
clarify that. In the context of my question and that  
of Jackson Carlaw, and in the general context of 
the substance of your submission, will  you explain 
your views on accountability? Do you think that  
there are any conflicts in that regard? Ultimately,  
where might the buffers lie? 

Professor Brown: My colleagues might  want to 
respond to that question, in particular Eric Drake,  
who has the most experience of working in 
ombudsmen‟s offices. He worked in London,  
Edinburgh—on a previous occasion—and Dublin 
before taking up his post at the SPSO. 

Ross Finnie: He has international experience.  
Professor Brown: Indeed. He also advised on 

the setting up and running of the Office of the 
Ombudsman in Malawi, so he has lots of 
expertise.  

Accountability is crucial, because there is a 
danger that people might think that we are trying 
to be unaccountable. Nothing could be further 
from the truth. One must distinguish between to 
whom and for what one is accountable. As regards 
what we are accountable for, I will deal with 
operational decision making first and then the 
governance side.  

Quite often, members of the public will be 
unhappy because a decision has been made that  
they do not like. The obvious question they then 
ask is, “To whom are you accountable? ” What  
they are actually asking is, “To whom can I appeal 
your decision?” Members of the public sometimes 
propose that there should be a tribunal. I quite 
understand why, if someone has not got the 
decision that they wanted, they might want  
someone else to examine the matter, but I think  
that they misunderstand the concept of an 
ombudsman. People will already have been 
through a long process before they get to the 
ombudsman‟s world. They might have been to a 
planning committee but did not like the outcome. 
Although I might on a personal level feel 
sympathetic, that is not the point—it was for 
someone else to make the decision.  

An ombudsman has a specific role, which is to 
act as the body of last resort and to draw a line 
under a dispute from a public money perspective.  
The ombudsman should have the final word on the 
matter, unless a decision is challenged by judicial 
review. 

In addition to accountability for decisions, there 
is accountability for good use of public money—
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how one uses one‟s budget, how efficient one‟s 
office is and so on—and we would welcome a 
more open debate on that. In research on the 
experience of other countries, Winetrobe et al 
make a case for the establishment of a committee 
to examine the role of officers of Parliament, which 
would enable expertise to be developed in 
genuinely holding bodies to account publicly. It 
would be a committee that would understand the 
business, if you like. A good example of such a 
committee is the United Kingdom Parliament ‟s 
Public Administration Select Committee, which is  
extremely robust. One could discuss one‟s 
strategic plan with such a committee. We draw up 
strategic plans. We made last year‟s drawing up of 
a strategic plan for our next three years a 
consultative exercise. We did not have to do that,  
but we did it because we knew that it would be 
extremely valuable. We are seeking ways of 
having such engagement.  

There are different options. An officers of 
Parliament committee could be set up, as  
Winetrobe et al propose, and the role that the 
Scottish Commission for Public Audit plays in 
relation to the Auditor General for Scotland could 
be extended, although that would have to be 
buttressed by an arrangement whereby the 
remuneration of the office-holder could be 
examined, which would require independence that  
does not currently exist. I know that Parliament is  
not keen to reinvent committees, but another 
proposal that could be considered would be to 
bring back the former Justice 2 Committee. As 
well as examining the role of the office-holders, it 
could look at the wider role of administrative 
justice in Scotland in more detail.  

I said in my submission that the debate should 
not be held in isolation, because there is a danger 
that it could be siloed into consideration of the role 
of office-holders of the Parliament. The 
ombudsman‟s office sits in a much wider 
administrative justice framework. Yesterday, in my 
office, I hosted a meeting of the administrative 
justice steering group, the report of which should 
be out by the end of March. I hope that members  
of the committee will look at that report, because it  
examines different mechanisms through which 
members of the public can take on issues in 
relation to the state, which include use of an 
ombudsman, mediation, a tribunal and courts. 
There must be a connection. One way of making 
that connection would be to have greater 
integration with Parliament so that Parliament  
would recognise the issues around administrative 
justice. 

There is UK legislation that affects Scotland,  
Wales and England. The question for Scotland is  
what kind of administrative justice system it wants 
to have within that UK context. I think that I drew 
the committee‟s attention to the fact that the 

Administrative Justice and Tribunals Council might  
want to make a submission, because it has a 
statutory role in oversight of the administrative 
justice system. There are different models that one 
could pursue. Eric Drake might want to add to that.  

Eric Drake (Scottish Public Services 
Ombudsman): I do not have a lot to add; I will just  
emphasise that  there is  always a tension for 
ombudsmen between accountability and 
independence because, essentially, all  
ombudsmen are funded by the organisations that  
they investigate complaints about. That is true for 
private sector ombudsmen as well as public sector 
ombudsmen. In most developed democracies,  
there are mechanisms in place to work through 
that tension and to balance the two competing 
aims. 

In general, the funding comes from Government,  
and Parliament is part of the mechanism for 
holding the ombudsman to account and for 
ensuring that the Government behaves properly  
towards the ombudsman. Alice Brown mentioned 
that I have done some work with Malawi‟s Office of 
the Ombudsman. The ombudsman there has been 
extremely effective in helping the Malawi 
Parliament to hold Government departments to 
account for what  they do but, in addition,  Malawi ‟s 
Parliament has supported him when the 
Government has appeared to try to cut his  
funding, in an effort to reduce the extent to which 
he causes it problems. That sort of relationship 
can be extremely constructive.  

To my knowledge, the arrangement in 
Scotland—whereby accountability is through the 
SPCB, which is a body within a jurisdiction—is  
unique internationally, and I think creates 
potentially unnecessary tension and dilutes the 
relationship that should exist between the 
ombudsman and Parliament collectively.  

11:00 
Ross Finnie: I have a quick observation to 

make. You have articulated some of those views 
in your papers and elsewhere, and they are of 
considerable interest. We might be minded to 
consider further whether an existing committee of 
the Parliament should look at public accountability, 
as you suggested, or the role of the ombudsman 
and its interface with administrative justice. Either 
or both of those suggestions would militate against  
the ombudsman having responsibility for the 
conduct of the MSPs who would ultimately  
interrogate them on those two elements of 
accountability. 

Professor Brown: Indeed. We are back to 
conflicts of interests again. If you do one thing,  
there will  be consequences for other things. That  
is why you have to look at things in the round and 
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ensure that there are no internal inconsistencies,  
so that the logic extends across the whole 
argument. It is about the design of the system, 
which has underpinning principles. There will be 
tensions, including creative tensions—that is  
appropriate—and trade-offs. How you approach 
that is the challenge for you. We are more than 
delighted to assist you with that in any way we 
can. We have access to a range of models in 
other parts of the world.  

Jamie Hepburn: We have talked about  
accountability and some budgetary issues. I want  
to talk about budgetary oversight. You seemed to 
indicate that you had some concern about the 
suggestion that  the corporate body should play a 
greater role in budgetary oversight of the 
ombudsman‟s office. I think that you had concerns 
about the suggestion that the corporate body 
should have the power to approve the number of 
staff and their terms and conditions, in the same 
way that it does for the latest creation: the Scottish 
Commission for Human Rights. 

I understand that the corporate body already has 
powers in relation to your office. Has that caused 
you problems? Are you concerned about the 
possible extension of those powers? Will you 
explore that in a bit more detail? 

Professor Brown: Indeed. You are right that  
these powers currently exist. However, again, I 
was making the distinction between the SPCB and 
the Parliament having the powers. It is up to the 
Parliament to decide how much resource to put  
into things.  

I will give you a general example to set out the 
theory and work through an option. In any given 
year, everyone is only too aware of the financial 
constraints on Government spending. If we were 
not aware of it previously, we are certainly aware 
of it today. We are only too aware that we really  
want money to be spent in the delivery of public  
services. We start from that presumption. We are 
not here to be profligate with public funds; we want  
most public funds to be at the front line delivering 
good public services and we want to minimise any 
expense.  It is  quite right that we have targets for 
how much of an increase there can be in any 
given year, taking inflation and so on into account.  
The biggest element for an office such as mine,  
and for other offices, is staffing. About 75 to 80 per 
cent of our funding goes on staffing. There is very  
little discretionary spending; the rest goes on 
running the office.  

The Finance Committee picked up the difficulty  
that can arise. A commissioner who is an 
advocate for children or human rights can make 
adjustments in their strategic plan—they can 
consider whether they want to spend money on 
something in one year or to defer it for another 
year because it would take them over the 

percentage increase that had been set. An 
ombudsman is in a different place, because their 
function is demand led. The Finance Committee 
picked up that point and said that there has to be a 
mechanism to acknowledge it. It can be 
acknowledged in different ways. I think that Jane 
Munro‟s book on public law says that that is a 
tension for an ombudsman‟s office, because it  
does not have the option of turning away 
complaints. In fact, as an ombudsman, one runs a 
great risk of being judicially reviewed for not  
investigating a legitimate complaint.  

The classic dilemma for an ombudsman‟s office 
is whether to ask for more resource to meet the 
exceeding demand.  An ombudsman can do that  
only if they can demonstrate that they have done 
everything else, such as making efficiencies and 
changing their processes to manage the number 
of complaints. 

The only other option is one that we faced: we 
had a backlog of cases because there was no way 
that we could match the big increase in numbers  
with the budget that we had. As I said, in that  
situation we run the risk that somebody will say 
that we simply have that problem and the public  
will just have to wait. However, that decision will  
be made not necessarily by the ombudsman‟s 
office but by the Parliament and the committee 
accepting part of the responsibility for that tough 
choice, which might have an impact on timescales.  
Such a dialogue is necessary because we would 
want to be absolutely clear about the grounds on 
which we were making that  choice and the impact  
that it might have. We found that, once we got  
more resources, we were able to do different  
things. 

I am in danger of sounding like I am asking for 
more resource, but I am not. A more open debate 
would be beneficial, because hard choices are 
involved. There may be no more money, so 
perhaps as many efficiencies as possible will have 
to be made in running the office. However, the 
only other thing that can give is the timescales. 
That is the kind of issue that arises. I hope that  
that example helps to illustrate the point.  

Jamie Hepburn: I understand that a number of 
the corporate body‟s appointees have concerns 
about their legal status on several points, one of 
which is that it does not fit into any known 
category in Scots law. Do you share those 
concerns? What action would you recommend? 

Professor Brown: I share those concerns in 
that the issue has been raised for a number of 
years and we simply need clarity. There is a 
difficulty in that the legislation for the offices 
varies, so the matter may affect different office -
holders differently. However, we should all be 
clear about our status and, i f amendments need to 
be made to the legislation, let them be made 
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before we hit a problem. There is different legal 
advice, which is always a problem on such 
matters. The issue does not keep me awake at  
night—perhaps it should—but the Parliament and 
the office-holders  need to be clear about it so that  
we do not encounter a problem further down the 
line. The review is a good opportunity to clarify  
such matters. 

Jamie Hepburn: You say that some of the lack 
of clarity is a result of the legislation for each office 
being different. Do you have an example of that?  

Professor Brown: Yes, but there are also 
differences of interpretation. Different legal advice 
has been given. Our legal advice considers  
whether I, Alice Brown, would be liable as an 
individual member of the public or only as the 
Scottish Public Services Ombudsman. In other 
words, if I sign a contract, I do not sign it without  
my title being underneath the signature so that the 
office enters into it, rather than me as an individual 
member of the public. 

From the advice that I have had, I understand 
that, when I demit office at the end of March, any 
liabilities that have been incurred with me will be 
transferred. That is a big issue in relation to 
staffing. I am my staff‟s employer, so I think that  
they might like to be satisfied that the new 
ombudsman will be their new employer. 

That is the type of issue that I am talking about.  
Individual office-holders will probably raise 
different points with you and I do not want to 
anticipate what they might say. The matter needs 
clarification so that everyone is satisfied that we 
have the right system. 

Perhaps Eric Drake might like to add something. 

Eric Drake: I am a simple soul and believe that  
clarity is a good thing. However, there are matters  
on which we do not have clarity at the moment.  
Alice Brown mentioned employment status. It  is of 
concern to me as an employee of the ombudsman 
to know for whom I will be working and with whom 
I will have a contract when she goes on 31 March.  
The lack of clarity on that is not helpful.  

The Convener: If the restrictions on future 
employment for holders of your post were relaxed,  
what would you consider to be an appropriate 
period of restriction, given that the provisions were 
designed to avoid conflicts of interest and 
allegations of corruption? 

Professor Brown: I will step back a little bit  
before I answer your question on the appropriate 
period. In our submission, we tried to lay out the 
different  provisions that apply to different people. I 
am not sure what the logic was behind making the 
provisions on the SPSO particularly restrictive. 

There is a restriction of three years on the 
ombudsman and the deputy ombudsmen, whose 

terms of office came to an end in 2007. We did not  
understand quite how restrictive the legislation 
was until we looked at it in detail. If the 
ombudsman‟s remit is extended, I will not be able 
to work in any public agency, in any capacity, or 
do anything in the public service where moneys 
are involved—even for expenses—for three years  
after I have left office. Unlike ministers, I cannot  
ask a separate committee to judge whether there 
would be a conflict of interest if I took on a role. I 
am not sure of the rationale for making the 
exclusion period three years. There is also a 
specific restriction on the Commissioner for Public  
Appointments in Scotland, although she has the 
opportunity to have a committee consider whether 
there is a conflict of interests. 

An issue of principle is at stake. It is an injustice 
to restrict an individual for three years without any 
appeal mechanism. The restriction has created 
considerable difficulty for the former deputy  
ombudsmen, because it prevents them from 
making a living. I will give my personal story, just  
to illustrate the point. When I took on the job of 
ombudsman, higher and further education were 
not under my jurisdiction; I was on loan from the 
University of Edinburgh and intended to go back 
there after I had finished my term of office.  
However, quite soon after I took on the role, it was 
proposed that higher education should come 
under my jurisdiction. I raised the issue at the time 
and asked whether it could be addressed, but the 
only options that I was given were to resign as 
ombudsman—which seemed a bit premature,  
given that I had not been in office for long—or to 
resign from the university. I make that point only  
because it illustrates the dilemma that individuals  
face. I argue that the provision is inherently  
discriminatory on age grounds, at least, and 
perhaps on gender and other grounds—why would 
someone do the job unless they were at the end of 
their career? 

There is a particular issue at the moment 
because the advertisement for my replacement is  
now in the public domain and people are being 
asked to apply for a two-year post. If they are 
successful, they will be subject to a three-year 
exclusion, under the current legislation. Would you 
apply for a two-year post if it prevented you from 
working anywhere in the public sector for three 
years afterwards? I do not think so. There is an 
inherent injustice that needs to be addressed.  

Nonetheless—having got that off my chest—one 
must be mindful of Mr Finnie‟s point about conflicts 
of interest. Those who hold the offices of Auditor 
General, Scottish Public Services Ombudsman 
and so on are in a privileged position and have 
access to all sorts of information. For that reason,  
there must be proper arrangements to protect  
individuals and the public. It is proposed that the 
person who holds the post of Auditor General 
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should not be allowed to apply for another post  
while they are in office; there might also be a 
period after that in which they could not apply for a 
post. Where that arrangement exists in other 
countries, the person concerned is compensated 
financially for the fact that they cannot fulfil their 
business; if they were not, the exclusion could be 
seen as a restrictive practice. When imposing a 
restriction, we must think about how to 
compensate for it. 

You asked what the exclusion period should be.  
I do not see where the big conflict of interest lies in 
relation to the handling of complaints. I would not  
look at complaints about the University of 
Edinburgh, because I worked there; such issues 
can be covered. However, if I later took up a post  
in the public service, how would that create a 
conflict? One could argue the opposite—that the 
expertise of an ombudsman who is no longer in 
office is being wasted if they cannot contribute to 
the public service in the way in which they would 
like, to improve complaint handling and so on.  
There is no big financial issue. It is not as if we are 
talking about people who have worked for the 
Government and who stand to gain financially  
from that by going into the private sector. We must  
be mindful of what is appropriate.  

We need to establish whether a consistent  
approach to matters such as terms and conditions 
and dismissal could be applied across the offices.  
Why is the practice in one office different from that  
in another? There might be good reasons for that,  
but let us have the logic on the table so that we all  
know what it is and everyone is clear what the 
rules are.  

There could be an exclusion period, but it should 
be no longer than a year. There should be a 
facility whereby a committee could determine 
whether there might be a conflict of interest in any 
specific case. That would be fair to all concerned. 

11:15 
The Convener: I have a final question, which 

relates to page 13 of your annual report. It  
concerns complaints about the length of time that  
it takes for complaints to be processed. If you 
were to set a maximum time for the handling of 
complaints, what would it be? 

Professor Brown: I know that in different office-
holders‟ offices there is sometimes an issue about  
the maximum length of time for dealing with 
complaints. In principle, I would not be against a 
notion of timescales, but the majority of our 
complaints are handled early in the process. The 
legislation that established the SPSO allowed for 
the informal resolution of complaints. Most people 
want a problem to be resolved as early on as 
possible. The annual report deals  with a different  

stage of the process. The majority of complaints  
are handled within a period of weeks or months,  
but there are cases that, for one reason or 
another, take longer than that. 

I have mentioned the impact that resourcing 
issues had on numbers. That was extremely  
frustrating for the office, as the clear timescales 
and targets that we started out with were hit hard.  
In ombudsmen‟s offices, it is not uncommon for a 
backlog to build up, which takes time to work  
through the system. There is no doubt that certain 
cases have taken much longer than any member 
of the public should have to endure in an ideal 
world, and I made that point during the budget  
discussions. There is an issue about what the 
public should expect. Most research shows that  
people want as speedy a process as possible, but  
not at the expense of a thorough investigation.  

There is a proportionality argument. Some 
issues can be dealt with extremely quickly. We try  
to manage the process by sorting the complaints  
that can be dealt with quickly from those that are 
more complex. Some of the timescale issues are 
beyond our control, in that it sometimes takes time 
for people to get back to us, to arrange interviews 
or to obtain specialist advice on complex, sensitive 
and difficult cases. There is no one-size-fits-all  
solution, especially when one has an office that  
covers many different aspects of public service.  
The range of complaints that we deal with is  
enormous. Nonetheless, one must give 
assurances on timescales. Again, one could 
discuss such matters with a parliamentary  
committee. 

The Convener: We have no more questions for 
you, but  following our deliberations later this  
morning, we may wish to write to you for additional 
information or to ask you to appear before us 
again. 

Thank you very much for your time. You have 
spent a good hour and 15 minutes answering 
questions. I also thank David Robb and Eric Drake 
for coming along and providing clear and succinct 
answers. You have certainly given us a lot to think  
about and, as I said, we may write to you. 

Professor Brown: Thank you for the 
opportunity to participate. We would be delighted 
to contribute further to your considerations if that is 
necessary.  

11:19 
Meeting suspended.  
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11:28 
On resuming— 

The Convener: In our second evidence session 
this morning, we will hear from Robert Black, who 
is the Auditor General for Scotland. Thank you for 
coming along this morning to give evidence in our 
inquiry. Before we move to questions, would you 
like to make a brief statement? 

Mr Robert Black (Auditor General for 
Scotland): Thank you, convener—it is a pleasure 
to be with you this morning. I will keep my opening 
remarks brief.  

In my letter to the committee, I said that I would 
like to restrict my evidence to one of your key 
areas of inquiry—the terms and conditions of the 
post of the Auditor General, which were referred to 
in the recent report of the Scottish Commission for 
Public Audit into the corporate governance of 
Audit Scotland. I am the current postholder, but  
the committee‟s main concerns will relate to 
people who might hold posts in the future. I 
therefore see no conflict of interest, and I will be 
happy to assist the committee in its inquiry. 

Another opening remark is a fairly obvious one:  
the overriding requirement is to safeguard and 
ensure the independence of the Auditor General,  
so that he or she can properly undertake the 
functions of the office. You must also ensure 
transparent and effective accountability in the 
Auditor General‟s use of resources and in the 
overall performance of the office. 

11:30 
The arrangements that the Scottish Parliament  

put in place back in 2000 lead the field; they are 
used as a model elsewhere, they are robust and 
they have worked well. We should perhaps bear 
that in mind as the discussion proceeds. 

In my letter I touch on four main issues: the 
terms of appointment of the Auditor General;  
matters relating to conflicts of interest in future 
employment; the conditions on which the Auditor 
General is appointed and how those are 
determined; and privilege. 

I will be happy to answer members ‟ questions on 
any of those issues, or on any issue that members  
consider relevant. Of course, matters of policy  
arise in relation to the future arrangements for 
scrutiny; they probably lie outwith my remit. 

The Convener: Your view is that the single-term 
appointment should be eight years. What is the 
reasoning behind that? Why eight years? 

Mr Black: I have said to the SCPA that I favour 
a relatively long single-term appointment because 
that would ensure that the Auditor General would 
be seen to hold office without fear or favour and 

could exercise the duties of the post. It would be 
inappropriate if the term of office were much 
shorter than eight years. There would be a 
perception that the Auditor General might be 
influenced, towards the end of the appointment, by  
the fact that the term of office was soon to end. If 
there were a reappointment process, that  
perception would be even greater.  

Westminster has held a thorough review of the 
governance arrangements of the National Audit  
Office and the equivalent of my post. The Public  
Accounts Commission has found that a 10-year 
period would be appropriate. The reasoning 
behind that finding has been very similar to my 
reasoning. Eight years would be the minimum to 
ensure that a post such as mine had 
independence.  

The Convener: Towards the end of her 
evidence, Professor Brown spoke about  
restrictions on applying for other posts. As you 
know, the ombudsman cannot be an MP or MSP, 
or hold an office in a listed authority that he or she 
may have to investigate. That is one of the 
restrictions. Could any similar restrictions apply to 
applicants for the post of Auditor General?  

Mr Black: Some restrictions would be required,  
but a balance would have to be struck. The 
independence and integrity of the office would 
have to be upheld to secure the best candidates 
but, as Alice Brown eloquently said, it would be a 
mistake to prohibit former holders of the office 
from continuing to contribute to public life in some 
capacity if they so wished. As is the case with the 
post of ombudsman, someone who has held the 
post of Auditor General for some time will have 
knowledge, insight and experience that could be of 
value elsewhere in the public sector. 

As a general principle, I accept that there should 
be restrictions—in fact, I would recommend that  
there should be—but we have to be clear about  
what the restrictions are. It is sometimes helpful to 
give one or two examples, so I will give some 
examples on an ascending scale of significance. If 
the Auditor General were active in a charity and 
passionately committed to it—a charity that did 
overseas work, took no work from the Scottish 
Parliament, but nevertheless had a Scottish 
committee—I think that the postholder should be 
entitled to take that sort of interest in public li fe,  
and should be encouraged to do so.  

At the next level up,  the postholder might have 
experience and qualifications that enabled them to 
fulfil the role of visiting professor at a university. It 
seems to me that such a role would not, in 
principle, conflict with that  of Auditor General—
because of the nature of the work and because 
the Auditor General does not audit universities in 
Scotland. Universities are independent of the wide 
reach of the Auditor General. 
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The third level might be a little more problematic,  
but reflecting on it is interesting. From time to time,  
the Scottish Government, with the Parliament ‟s 
blessing, requires special pieces of work, such as 
inquiries, to be done. The nature of an inquiry may 
make it well suited to the talents and experience of 
a former Auditor General.  

Clarity on some of those matters is needed. I 
would not pretend that we can design the perfect  
framework, but such issues must be taken into 
account. 

The Convener: There are restrictions on other 
postholders whom we are considering holding 
other positions while in office unless a prior 
agreement has been made with the Presiding 
Officer. Is such a condition—the Presiding 
Officer‟s agreement—sufficient to preserve the 
integrity and independence of their offices or 
should there be legislation for that? 

Mr Black: I would leave Parliament to decide on 
that matter. Members might wish to ensure that a 
completely robust and transparent framework 
exists, so there might be a requirement to put  
something into legislation. I am not a lawyer, but I 
realise that careful drafting would be required to 
put into an act something that defined the 
boundary precisely. 

I think that it would be sufficient for the corporate 
body, supported by the Parliament, to recognise a 
policy on the restrictions that would be put into the 
appointee‟s terms and conditions before they took 
up office. That would be agreed with the 
appointee. For example, there could be an 
enforceable restriction on the appointee applying 
for a post elsewhere in the Scottish public sector 
for a prescribed period or a mandatory  
requirement that if the person wished to apply for 
an appropriate post in the timescale over which 
the restriction operated, they would have to 
consult the Presiding Officer or perhaps even an 
appropriate parliamentary committee.  

Jamie Hepburn: We have just explored the 
restrictions that there should or should not be for a 
person coming into office as Auditor General. I 
think that you touched on the issue that I want to 
explore. Should restrictions be put on those 
leaving office and seeking employment 
elsewhere? We usefully explored that issue with 
Alice Brown. The Scottish Commission for Public  
Audit has suggested that, while in office, the 
Auditor General should be restricted from applying 
for posts that are subject to audit by the Auditor 
General. Do you agree? 

Mr Black: Yes. 

Jamie Hepburn: So there should be 
restrictions? 

Mr Black: Yes. It would be inappropriate for the 
postholder to apply for a position in any of the 
public bodies that are subject to audit by the 
Auditor General.  

Jamie Hepburn: The corporate body has 
suggested that a two-year restriction should apply. 

Mr Black: I understand the reasoning behind 
that suggestion and think that I would be 
comfortable living with it, subject to clarity on what  
that restriction meant. 

Jamie Hepburn: What do you mean by that? 

Mr Black: I hope that I have given practical 
examples of where it might be perfectly possible—

and, indeed, in the public interest—for a former 
Auditor General to contribute to the public sector. I 
think that we want to avoid the restriction that Alice 
Brown described—which was, I am sure, not  
foreseen—on former ombudsman and deputy  
ombudsman postholders.  

Jamie Hepburn: You say that you could live 
with a two-year restriction. Do you have an 
alternative suggestion? 

Mr Black: Let us be practical. The audit process 
runs from financial year to financial year, so the 
minimum period over which a restriction should 
properly apply would be one full financial year 
after the Auditor General demitted office. 

If, say, I resign next summer—I do not want to 
start any rumours on that subject—the restriction 
on me should last for a year until the April. That  
would allow a full  year after my demitting office for 
the auditors of any public body with which I might  
have been engaged to audit that body ‟s finances 
and for the future Auditor General to address any 
issues of concern. There should be that run-out  
period. In practical terms, I suggest that the 
restriction should apply for between a year and 
two years.  

Johann Lamont (Glasgow Pollok) (Lab): For 
me, there is some lack of clarity about the purpose 
of the restriction. Is it to prevent someone, while in 
post, from doing things from which they will benefit  
immediately after they demit office, or is it to 
prevent an organisation from benefiting 
inappropriately from a former Auditor General‟s 
expertise? As with ministerial expertise, the issue 
is about people taking information and wisdom 
from Government into a particular post. There is a 
general lack of clarity about the need for such a 
blanket restriction. Possibly, people are just  
seeking to make it look like there can be no abuse 
of position.  

As Professor Brown identified, is not the critical 
issue the need for adjudication? Although we 
could impose a restriction for a given period of 
time, perhaps we really need a person or group 
who can decide whether the categories identified 
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are reasonable so that there is no possibility that  
the person could have acted for personal gain by  
taking information with them in the interests of a 
particular organisation. Would it  not  be better to 
have that kind of model rather than a discussion 
on arbitrary timescales? 

Mr Black: I very much agree with those 
remarks. On why such a restriction is necessary, 
your point about people taking information with 
them is quite perceptive. If a senior civil servant  
with deep knowledge of the procurement practices 
of a major spending department of Government 
moves immediately into a body that is in receipt of 
significant public funds, that seems to me to be an 
issue of real public concern, but I struggle to 
dredge up from my long experience examples of 
information that I have held that I could take 
elsewhere because it would be of value to other 
public bodies. Yes, my post provides general 
experience of how government works, but I tend 
not to be party to that sort of information. Of 
course, there are also issues of confidentiality that  
require to be observed.  

Fundamentally, I think that the matter is about  
public and parliamentary confidence that—no 
matter how unlikely the event might be—everyone 
can be assured that the Auditor General will in no 
way influence the content of audit reports in his  
final year of holding the post because he has 
plans to go in a particular direction in the year 
following. That might be a somewhat tendentious 
line of thinking but, nevertheless, public  
confidence is important.  

Generally, I would tend to favour an 
arrangement whereby a commonsense approach 
is brought to the issue. Fundamentally, the 
requirement could be that a former postholder 
consult the Presiding Officer or a parliamentary  
committee and that a power is given to, say, the 
Presiding Officer on behalf of the Parliament to 
debar the person from taking that interest further.  
In my view, that would be a commonsense 
approach. 

Jackson Carlaw: I have a question that goes 
back to the length of a single term. I notice that  
your submission to the committee refers  to the 
proposal in England for a single 10-year term. Did 
you find the narrative in support of that proposal 
compelling? In recommending that  
“the term of off ice should certainly  not be for less than eight 
years”, 

are you just resigned to that as a period with which 
you would be comfortable, or do you believe that  
eight years is not long enough? 

Mr Black: I would stick with the wording in my 
letter. I think that eight years is the minimum—
clearly, I have some experience in this area—

because the public sector in Scotland is large and 

complex and the reach and complexity of public  
audit has increased enormously in the years that I 
have been in the job compared with what audit  
used to be like before devolution. It takes a while 
to become aware of the issues in the Scottish 
public sector in order to make the necessary  
judgments. It takes a couple of years to bed into 
that across the whole of the public sector. 

11:45 
There is also the matter of relating the period to 

sessions of the Scottish Parliament. If it were 
much less than eight years, we could end up with 
the unfortunate situation of the Parliament having 
to appoint an Auditor General in two consecutive 
sessions. We need to think about such matters.  
For example, a resignation at the beginning of one 
parliamentary session would require a new 
appointment in that session, which would mean 
having to appoint another Auditor General towards 
the end of the next session, which seems 
inappropriate. For that reason, I feel that the eight-
year period is the minimum that would be 
acceptable. 

The Convener: We will now briefly consider 
salary and conditions. Do you have any views on 
whether the SPCB should invite the senior salaries  
review body or its own audit advisory board to 
undertake a review of the salary benchmark for 
the Auditor General post at the start of each fixed 
term? Would you agree with that? 

Mr Black: I would strongly support the 
suggestion that the SSRB be requested to 
undertake a review of the salary prior to the post  
being advertised. There should be a formula 
whereby the salary is reviewed annually, which 
would ensure transparency and understanding of 
what is going on and provide the necessary  
assurance about independence for the post. I am 
not clear about the role of the audit advisory  
board, which is not a statutory body but one 
created by the SPCB to advise it, rather like an 
internal audit committee, on the finances of the 
Scottish Parliament and how they are managed. I 
am not persuaded that that is a suitable body to 
take on the responsibility of oversight of the 
Auditor General‟s salary and terms and conditions.  

The Convener: The SSRB recommended that  
the annual pay increase for office-holders should 
be linked to that of the senior civil service. Would 
you agree with that? 

Mr Black: Yes. That seems to me to be the 
obvious set  of benchmarks, not least since it must  
be highly likely that a pool of candidates for the 
post of Auditor General would come from people 
at senior levels in Government. That seems an 
obvious market for potential appointees to come 
from. 
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The Convener: Do you think that grounds for 
removal from office should be set out in legislation 
for your post? 

Mr Black: I would need to be persuaded that  
there is a need for legislation on that. By taking a 
diligent and careful approach to the terms and 
conditions on which the Auditor General is  
appointed, it should be possible, if necessary, to 
devise conditions that the office-holder must  
observe. One of the most obvious is a prohibition 
on taking any other posts in Scotland as 
prescribed in the terms and conditions. Clearly, a 
breach of that would be a matter that would 
require to be addressed seriously. I think that such 
matters would be better dealt with through the 
terms of appointment rather than through 
legislation.  

Jamie Hepburn: Do you have any views on the 
SCPA recommendation that a position of deputy  
Auditor General should be created in statute? 

Mr Black: That  was an interesting thought,  
which the SCPA shared with us. I could not  
immediately see the need for such a provision.  
The principal legislation that governs my post is  
the Public Finance and Accountability (Scotland) 
Act 2000, which I know quite well. There are 
powers in that whereby I may appoint someone to 
deputise for me. I think that there is sufficient  
provision for me to appoint a deputy if, for any 
reason, I am unable to fulfil  my duties. I 
understand that the provisional view of the 
Scottish Government is that that is the case. It is  
clearly a matter of legal interpretation but, at the 
moment, I am not persuaded that it is an essential 
requirement. I have undertaken to provide the 
Scottish Commission for Public Audit with a 
description of the scheme of delegation that would 
apply if I were unable to fulfil my duties. We think  
that that is legally competent at the moment.  

Jamie Hepburn: Do you feel that there is  
anything to prevent you from authorising others to 
perform your duties on a contingent basis? 

Mr Black: I am sorry, but I did not quite catch 
that. 

Jamie Hepburn: Do you feel that there are 
restrictions on your ability to appoint others to 
discharge your responsibilities or duties as the 
need arises? 

Mr Black: I am unaware of any at the moment.  
As ever, i f there is a legal opinion that there is a 
shortcoming in the statute, I would be willing to 
respond positively to that. 

Johann Lamont: I wish no ill on any Auditor 
General, but I wonder whether the issue is that 
they are incapable of explicitly delegating authority  
at any stage. There have been examples of that in 
the judiciary. What you have described is different,  

in that a scheme of delegation would kick in if the 
postholder were unable to fulfil their functions. It  
would not rely on the postholder saying that they 
could not do something and that someone else 
needed to do it; it would kick in automatically. Has 
that scheme of delegation already been drafted? 
Does it exist? 

Mr Black: I think that I would require to capture 
it more explicitly and formally in a document,  
which I would share with the SCPA. In effect, the 
job description of my depute describes their act ing 
as my depute—that is where it resides at the 
moment—but it may be necessary to be a bit more 
explicit about it and have that in place very soon 
so that there can be no doubt about what would 
happen if I were, for any reason, unable to fulfil my 
duties. 

Johann Lamont: There would be no hiatus. The 
concern is that organisations can suffer paralysis if 
the delegation is not clarified.  

Mr Black: Yes. I assure you that, for all practical 
purposes, there would be absolute continuity. My 
depute would step in immediately. 

The Convener: It would be helpful if you would 
submit a copy of that paper to the committee.  

Mr Black: Yes. 

The Convener: What benefits would there be if 
statements by the Auditor General had privilege? 

Mr Black: I am happy to share my thoughts on 
that. There are two issues: one of principle and 
consistency and one of practical execution of the 
duties of the office.  

The issue of principle and consistency is this. 
There are some bodies that are fulfilling the sort of 
duties that the Auditor General fulfils that have 
absolute privilege. One of those is the Accounts  
Commission, which had absolute privilege built  
into its legislation years ago. Absolute privilege 
was not built into the legislation that created the 
post of Auditor General. So, the Accounts  
Commission,  which reports to Government, has 
absolute privilege but the Auditor General does 
not. That does not seem consistent and 
appropriate.  

Are there any practical implications of the 
Auditor General not having absolute privilege? I 
have managed to chart my way through the past  
few years without passing any sleepless nights  
because I do not have absolute privilege. As the 
holder of such a post, one takes great care in all  
one‟s pronouncements to ensure that what one 
says is factually correct and is backed up by audit  
evidence.  

Not having absolute privilege does not cause me 
to toss and turn at night, so if the decision were 
made not to give it to me, so be it, but as the years  
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have rolled by, expectations of what I should 
deliver on the Parliament‟s behalf have grown, so 
privilege has become more of an issue,  
particularly when I respond to correspondence 
from members of the Parliament and the public  
about issues that concern them. We receive much 
more correspondence than we used to, quite a lot  
of which is from members. I am often required to 
respond to that correspondence without making a 
report to Parliament. In responding, I must recount  
my understanding of matters of fact and I might  
have to judge issues. The risk is small, but it still  
exists. Strictly speaking, I am not empowered to 
make such responses, so absolute privilege would 
give me extra assurance when I did such work. 

Qualified privilege is adequate for most matters  
day and daily, because I understand that the onus 
is on someone who takes an action against me to 
show that what I said was irresponsible, vexatious 
and negligent. I do my best never to behave in that  
way. The serious point is that it is more 
appropriate for the Auditor General to have 
absolute privilege, just as similar bodies in 
Scotland do.  

Ross Finnie: I am never sure about  simply  
applying precedent—saying that because A has it,  
it would be good for B to have it. If you have 
absolute privilege, that is quite nice, even if it is  
just because A has it. 

I agree that the range of Audit Scotland‟s 
functions has extended. If financial impropriety  
arose in a public body and a further independent  
investigation into that were undertaken, would 
granting the Auditor General absolute privilege 
compromise that inquiry? That does not imply  
misfeasance on the Auditor General‟s part, but a 
misapplication of standards that was relevant to 
such an inquiry might be covered by absolute 
privilege. 

Mr Black: How would that work out in practice? 
When I make a report to Parliament—I do so day 
and daily—I receive some privilege by that act. 
The circumstances that Mr Finnie describes would 
not affect that. 

If I responded to a complaint from a third party  
about the activities in a public body after we had 
researched that thoroughly and properly, it is 
conceivable that some of that information might be 
found subsequently to be imperfect or erroneous.  
That would not be the fault of the people who did 
the work for me; that would be because the reply  
to the third party was the result not of a full, robust  
and comprehensive audit under statute, but of the 
professionals in Audit Scotland who audit that  
public body doing their best to determine the facts 
of the situation and to relay to me those facts as  
they were understood, so that I could give the 
individual a reasoned reply. I am not a lawyer, but  
my sense is that if it transpired subsequently that  

something was wrong in that reply, I could be 
taken to litigation. Although I would feel 
uncomfortable with that  it would not stop me 
responding to inquiries from members of the 
Parliament—I do not think that the allocation of 
absolute privilege would mean that I or any of my 
staff would be less careful and assiduous in 
researching matters of concern to the public—but  
it might make us just that little bit more cautious 
about how fully we could express what we found.  

12:00 
Ross Finnie: I understand that. I just think that  

there is always an issue in financial propriety  
about no man being above the law.  

Mr Black: Yes. Forgive me if I am being a bit  
hesitant in my reply, but it is quite difficult to think  
of an example of the circumstance to which you 
refer.  

The Convener: As we have no more questions,  
I thank you for coming along.  If we think  of further 
questions during our discussions, we will write to 
you. It would be helpful to have the paper that you 
said you would put together.  

Mr Black: It might take a little while to produce,  
but I will ensure that you get a copy when it comes 
out. 

The Convener: That is fine. Thank you.  

I welcome to today‟s third evidence session Dr 
Jim Dyer, who is the Scottish Parliamentary  
Standards Commissioner. Thank you for 
attending, and also for waiting patiently. We ran a 
bit over time with our previous witnesses, which is  
not unusual for committees. Would you like to 
make a brief opening statement before we move 
to questions? 

Dr Jim Dyer (Scottish Parliamentary 
Standards Commissioner): Thank you,  
convener. Yes, I would like to make a brief 
opening statement.  

I welcome the committee‟s review of the issues 
that are under discussion, partly because 
parliamentary commissioners and the ombudsmen 
are not just part of the general mix of public bodies 
to be fitted into the Crerar mould but deserve 
careful consideration in their own right. I am sure 
that the committee is aware that similar 
discussions have been taking place elsewhere in 
the UK and beyond, and one might  suggest that a 
principled and comparative analysis is necessary 
before decisions are reached on these important  
matters. 

Important issues are at stake. We are talking 
about nothing less than the good governance of 
Scotland. We are not talking about whether it will  
be easier for the Parliament to deal with three 
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bodies rather than six. Essentially, we are talking 
about how the Parliament can add value to the 
work of the office-holders and how they can add 
value to the work of the Parliament in ensuring 
that we have good public services, appropriate 
standards of conduct in those who hold public  
office, and so on.  

Regarding the posts in general, my written 
submission explains why I do not support the 
Scottish Parliamentary Corporate Body ‟s 
proposals for structural change and why I do not  
consider the corporate body to be the appropriate 
body to carry out the sponsorship role in relation to 
the posts. In my submission, I make alternative 
proposals. I believe that  the right approach for the 
future is to promote the collegiate approach that  
already exists among the office-holders, with a 
sensible, pragmatic sharing of resources and 
services, as appropriate, in order to save money 
where that is possible. Under the corporate body ‟s 
proposals, Scotland would become the only part of 
the UK not to have an ombudsman, a 
parliamentary standards commissioner or a public  
appointments commissioner, and that situation 
would arise very soon after the posts were proudly  
set up by the new Scottish Parliament.  

I turn specifically to the standards commissioner 
post, which I will continue to occupy only for a little 
over two months, so I have no personal axe to 
grind in the comments that I will make about the 
future of the post. We now have further evidence 
from the corporate body, which has put some flesh 
on the very bare bones that were served up 
previously. Basically, it seems that the SPCB 
wants the standards commissioner role to be 
subsumed into the chief investigation officer role of 
the Standards Commission for Scotland, which 
investigates mainly complaints against councillors  
but also complaints against members of public  
bodies. 

In 2000, the Parliament‟s first Standards 
Committee carried out an extensive ni ne-month 
inquiry, which included a comparative approach, to 
identify the best model for the investigation of 
complaints about MSPs ‟ conduct. The committee 
ruled out setting up a separate, independent  
commission and merging the Scottish 
Parliamentary Standards Commissioner with the 
then planned Standards Commission, because of 
the particular position of MSPs. In my view, after 
six years‟ experience of the post, the arguments  
for a stand-alone standards commissioner still  
carry weight. Incidentally, Scotland was the first  
country in the UK to have a statutorily appointed 
standards commissioner. It is interesting that the 
National Assembly for Wales is now consulting on 
whether to have a statutorily appointed 
commissioner. In that, it has been heavily  
influenced by the Scottish model that the 
corporate body is seeking to dilute.  

I put it to the committee that Parliament is in a 
unique position in Scottish life. MSPs make laws 
that other people in the country have to follow, so 
it is important for public confidence that MSPs are 
seen to follow the rules, whether statutory or 
otherwise, that are laid down to regulate their 
conduct. Removing the stand-alone post of 
standards commissioner might be interpreted 
publicly as a desire to lessen the intensity of 
scrutiny of MSP conduct. In my view, that would 
be an own goal for the Parliament—i f football is an 
appropriate metaphor for standards of 
parliamentary conduct. 

On the value-for-money argument, I do not know 
whether Mr McCabe considers the desk in my 
study at home to be an “empire” or one of the 
expanded “silos” to which he referred in oral 
evidence. Paragraph 12 of the SPCB‟s 
supplementary evidence states that some 
postholders “have few staff”, but I have no staff 
and no office accommodation—I work from home. 
I do not complain about that and have come to 
think that having that degree of distance from the 
Parliament, in particular, suits the post quite well. I 
have a very modest budget of £90,000, so there is  
no financial saving in moving me into an office in a 
larger organisation—on the contrary.  

On the basis of my experience, I put it to the 
committee that the standards commissioner post  
should remain a dedicated, stand-alone post, as it  
was originally set up.  

The Convener: My first question relates to the 
Finance Committee‟s report on its inquiry into 
accountability and governance. During that inquiry,  
you expressed concern that  having the corporate 
body exercise control over budgetary and other 
matters might amount to direction by the 
Parliament. How do you envisage the appropriate 
balance being maintained? 

Dr Dyer: It is important that the office-holders,  
including me, should have demonstrable 
independence of operation. I say in my written 
evidence that during the Finance Committee‟s 
inquiry there seemed to be a threat of 
encroachment on that. The committee convener 
was quoted as saying—I do not have the exact  
quote—that the first duty of a parliamentary  
commissioner is to serve Parliament. That could 
be interpreted as he who pays the piper wanting to 
call the tune in operational terms, which would be 
inappropriate. However, the conclusions of the 
committee‟s report did not encroach on the 
operational independence of office-holders, and I 
have not experienced that in practice. 

It was felt that, initially, the corporate body had 
overinterpreted the idea of the independence of 
office-holders. The Finance Committee‟s inquiry  
was set up to redress that imbalance and to 
ensure that there was accountability and financial 
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efficiency. That is fair enough; no one disagrees 
that there should be such accountability. As I said,  
the committee‟s conclusions on budget setting 
caused no concern, although one could argue that  
the SPCB should not be given that responsibility, 
for example because of the conflict of interest that  
arises for the Scottish Information Commissioner 
and the Scottish Public Services Ombudsman, 
whose staff interact with the corporate body yet 
whose budgets are set by the same body. That  
issue is technical in nature.  

Jamie Hepburn: As the only member present  
who played in the football game to which you 
referred, Dr Dyer, I assure you that any 
investigation by your good self into my conduct on 
the day would find that it was exemplary. 

Ross Finnie: Allegedly.  

Dr Dyer: I thought that I might be allowed one 
joke in what are otherwise serious matters.  

Jamie Hepburn: The proposals on the table set  
out a new landscape for the public bodies that the 
SPCB appoints. The SPCB believes that the 
functions of the Standards Commission and the 
Scottish Parliamentary Standards Commissioner 
are similar and that no distinction needs to be 
made between the two. Do you agree? 

Dr Dyer: They are similar in that both involve 
investigations into whether code of conduct  
breaches have occurred, but there the similarity  
ends. The two bodies work in different contexts. I 
work in the context of the Parliament, which has—
as I have argued—a special role and therefore a 
need for safeguards on conduct. The Standards 
Commission works in the sphere of local 
authorities and public bodies. It  would be 
unfortunate if the standards investigation role were 
to be tacked on as the smaller part of the work of a 
larger organisation. If that were to happen, my 
concern is that that work might be diluted in 
strength.  

Also, a degree of authority is required in 
investigating members of Parliament. The 
commissioner could be asking questions of a 
minister, even the First Minister. Someone who is  
employed as an investigation officer cannot do 
that sort of work; it takes a person of authority. 
The way to achieve maximum impact and 
effectiveness is by having a separately appointed 
standards commissioner who carries out that role. 

I recognise the argument on the one-stop shop.  
Obviously, it is a good idea. However, the criterion 
of having a one-stop shop cannot override other 
criteria. The one-stop shop has its limits. If more 
and more things are added to what it does, the 
result will  be a dilution of expertise and authority. 
There are other problems with large 
organisations—big is not always better; one needs 
only to ask Royal Bank of Scotland shareholders  

or Sir Fred Goodwin. If a one-stop shop were the 
overriding criterion, there would be no Scottish 
Parliament; a one-stop shop for voters would be 
the UK Parliament.  

Good arguments can be made against having a 
one-stop shop and for having separate 
organisations. In this instance, the argument for 
having separate bodies is a good one; it is the 
same argument that the Parliament ‟s Standards 
Committee made in 2000.  

Jamie Hepburn: I have a view on whether the 
UK Parliament should be a one-stop shop.  

Dr Dyer: I was not referring to the merits of the 
case. I was merely putting forward the argument. 

12:15 
Jamie Hepburn: I will leave that for another 

day. 

You seem to suggest that the similarities  
between the two roles are pretty limited, but I am 
not so sure that public would recognise the 
differences that you have set out. Likewise, I am 
not sure that the public would recognise the 
differences that you have pointed out between 
your role and that of the ombudsman. The public  
look at MSPs, who are part of public life in 
Scotland, in the same way as they look at some 
facets of the issues for which the ombudsman is  
responsible.  

Dr Dyer: That is sometimes true. I occasionally  
get complaints that should go to the Standards 
Commission, because there is confusion between 
the two names apart from anything else. The 
Standards Commission occasionally passes 
complaints on to me because they are about an 
MSP. In that sense, it might be simpler to put the 
two things together but, in terms of overall 
effectiveness, it would not be desirable to do so,  
especially given that there would be fewer 
complaints about MSPs than there would be about  
councillors because there are many more 
councillors, so the standards commissioner 
element would be a minor part of the investigatory  
role.  

There is merit in having a separate dedicated 
standards commissioner who develops expertise 
in the parliamentary code of conduct and the 
legislation on members ‟ interests, and who can 
operate exclusively in that field. 

Ross Finnie: I take you back to this slim, sleek 
office that you run from home, which we 
appreciate. Nevertheless, 30 per cent of your 
expenditure is on seeking legal advice. Those who 
would suggest combined and shared offices would 
also suggest the sharing of services and people 
who might assist you in getting that  legal advice. I 
want to probe that further. In my experience of 
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seeking legal advice in commercial li fe, there was 
rarely anything wrong with counsel‟s opinion; i f 
there was a problem, it was caused by how the 
memorial to counsel was constructed and what  
question was asked. Given that you have just  
made a point about the standards commissioner‟s 
knowledge and understanding of parliamentary  
procedure, the code of conduct and everything 
else that goes with a member of Parliament‟s 
duties, would you be concerned about sharing the 
seeking and obtaining of advice? 

Dr Dyer: A number of issues occur to me, one 
of which is confidentiality. I have learned that  
MSPs set a lot of store by confidentiality about  
complaints, especially inadmissible complaints  
that never become public. If I were part of a larger 
organisation, more people would know about  
complaints about MSPs, and there would be 
attendant dangers to that. 

I would not have needed to seek less legal 
advice had my office been amalgamated with 
other bodies. I have sought counsel‟s opinion on 
three occasions. Two of them were directly related 
to complaints about different members, and one of 
them was about what can be disclosed when the 
media make inquiries about complaints. Counsel‟s 
opinion would have been necessary on those 
occasions even if my office had been linked with 
other bodies, because the cases related 
specifically to the role of the Scottish 
Parliamentary Standards Commissioner. 

Also, I was able to select legal advisers who had 
particular expertise in parliamentary matters. If I 
simply had to share legal advice with those who 
are involved with public appointments or the 
Standards Commission—I happen to know that  
the Public Services Ombudsman has the sam e 
legal advice as I do now—I might  not  have been 
able to make use of the same degree of expertise 
in the legal advisers. I realise that there might be 
some economy of scale with a large 
organisation—there could even be an in-house 
legal adviser—but along with that would go a loss  
of specific expertise.  

Johann Lamont: You said earlier that this  
exercise cannot just be about whether it is easier 
for the corporate body to deal with three bodies 
rather than six. To be fair to the corporate body, I 
do not think that the issues that the committee is  
wrestling with are a matter of convenience. There 
is a danger that we will end up having a false 
argument about what has motivated people to 
argue in favour of the move. The committee wants  
to look at different models on the basis that probity  
and scrutiny—and the scrutiny role of MSPs in 
particular—remain.  

I accept that there will always be an argument 
about big against small—economies of scale 
against diseconomies of scale—but I would be 

concerned if your comments could be 
characterised as suggesting that MSPs wish to 
dilute the role of any body that scrutinises us in 
relation to the standards that we uphold. I hope 
that you would recognise that that is not the case. 

I presume that, even with a bigger organisation,  
it would still be possible to identify that one of its  
critical roles was to uphold standards among 
MSPs. We could not have a position where the 
organisation was swamped by other complaints  
and did not uphold standards, because it would be 
charged with that responsibility. Do you accept  
that such a model is possible? You might not  
regard it as desirable, but it is possible for those 
functions still to be carried out in a serious way in 
a bigger organisation. Do you go further than that? 
Do you think that the standards function is so 
particular that it is impossible for it to be 
embedded in a bigger organisation? 

Dr Dyer: First, I did not intend in any way to cast  
aspersions on the motivation of this committee. I 
recognise that the committee is taking a very  
serious approach to the matters that it is 
discussing. As we know, the corporate body did 
not provide any rationale or explanation for the 
evidence that it put forward initially and it had not  
discussed its proposals with the office-holders.  
Therefore, one did not know initially what the 
rationale was—although, of course, there were 
references to Crerar and the Finance Committee 
report and so on. I take it as read that this  
committee is looking seriously at how best these 
posts should be organised. 

I am not saying that it would not be possible to 
do what the SPCB suggests. Alice Brown has 
already referred to arrangements elsewhere in the 
UK. In Northern Ireland, for example, the 
Assembly ombudsman also carries out a 
standards commissioner role, but there were 
particular factors in Northern Ireland, with its  
history of social division, that meant that that  
arrangement was suitable for the time being. Of 
course, Northern Ireland is smaller than Scotland.  

If the standards function were part of a bigger 
office, it would probably have to compete for a 
budget within a bigger office. Some degree of 
priority would be lost and there would be some 
confusion about authority. If it were necessary for 
Parliament to discuss with whoever is carrying out  
the standards commissioner role matters  of 
common interest, would they go to the head of the 
amalgamated body or to whoever is carrying out  
the investigatory role? There is a risk of confusion 
in authority and expertise in an amalgamated 
body.  

In my view, it is preferable to have a stand-alone 
standards commissioner. It is not impossible to 
include the role with the Standards Commission,  
for example, but I think that it is more problematic  
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to include it with the Scottish Public Services 
Ombudsman, because the roles are very different,  
as Alice Brown said earlier. The standards 
commissioner and the Standards Commission 
look at breaches of standards of conduct by public  
office-holders, whereas the ombudsman looks at  
failures of service or maladministration in public  
services. Those are different functions. 

Johann Lamont: Any organisation that is  
charged with a series of responsibilities would 
have to satisfy itself that it was sharing its budget  
justly, that budgets could not be pulled from one 
place to another and that it could not suffer death 
by 1,000 cuts and be squeezed out of the system 
because, I imagine, there would be checks and 
balances. I accept that your desk is in your house,  
but there are costs related to all  the bodies. Do 
you not accept that there is at least a case to be 
made that, by rationalising the support services,  
we could perhaps fund the more challenging 
aspects of the bodies‟ work more healthily? It is  
not impossible for a big organisation with a big 
budget to put in place checks and balances to 
prevent your office from being squeezed.  

Dr Dyer: That is the theory, but it does not  
always work out as  planned in practice; there 
could be pressures. Not even trying to save 
money by amalgamating services always works 
out in practice. There were recently reports in the  
media of criticisms that the House of Commons 
Public Accounts Committee made of the 
Department for Transport; the department had 
planned to save £57 million by having a common 
information technology system across seven 
agencies, but in fact the system will cost an extra 
£81 million because of various problems that were 
encountered. One can see economies in theory,  
but they do not always work out in practice. 

Johann Lamont: No, but they can. 

Dr Dyer: Certainly. I do not disagree that they 
can. 

Johann Lamont: I presume that you compete 
for budgets currently when decisions are made 
about sharing them out. 

Dr Dyer: It is explicit what my budget is because 
I am a stand-alone commissioner.  

Jackson Carlaw: I will touch on the two issues 
that Mr Finnie and Ms Lamont raised. Mr Finnie 
and I both put the point that you have just  
developed to Alice Brown and you touched on her 
response to our question. To some extent, the 
wider point has been appreciated and 
considerable thought given to ensuring that the 
point that you make would be addressed in the 
structures that would be implemented so that the 
focus would not be lost were the committee to 
recommend amalgamation. Do you feel that there 
was some reassurance from the organisation that  

might be charged with that wider remit that it  
appreciates the issues that you mentioned and 
that they are not only issues for you? 

I noticed the evidence that you gave on cost to 
the Standards, Procedures and Public  
Appointments Committee in December. I know 
that you were probably making light of things when 
you said that you pay for your heat, light and 
electricity, that you do your own typing and filing 
and that it costs £90,000. However, I wonder 
whether there is confusion between you the 
individual exercising the office and another 
individual exercising it. I take it that you are not  
suggesting that it should be a precondition that the 
office-holder have a desk at home and be able to 
undertake all those functions. If there were a 
considerably significant increase in the workload 
of your office, would it not make more sense for 
the office to be held within a wider organisation by 
an individual who, otherwise, might have been 
unable to operate at home and would have had to 
set up an office in some other location? 

Dr Dyer: First, it is the SPCB‟s current  
understanding for the future that the post is home 
based. It has recently been advertised on that  
basis. Incidentally, it is also for two years, which 
creates a considerable problem in relation to 
independence, but that is another issue.  

There are various options, from simply having 
accommodation within another office to being fully  
amalgamated with another organisation. At the 
beginning, I was a bit dubious about the home-
based nature of the post and wondered what that  
said about it, but I came to value it partly for its  
flexibility and partly because it would not do to 
have an office in the Parliament and thereby 
become closer to members whom one might have 
to investigate. There is value in having some 
distance. 

12:30 
Clearly, that could be realised by being in with 

other office-holders. Personally, I do not see any 
particular advantage in that, but I accept that  
another office-holder might. I must say that I am 
confused about how, under the SPCB proposals,  
the role would fit in with other office-holders. The 
SPCB seems to think that there would be some 
benefit in respect of outcomes from the sort of 
amalgamation that it suggests. Paragraph 88 of 
the SPCB‟s supplementary evidence states: 

“A Commission structure w ith a chair and members  
would bring specif ic expertise in certain areas w hich w ould 
be beneficial to the organisation and decis ion making w ould 
produce potentially more balanced outcomes.”  

The SPCB has not said what the criticism of the 
current outcomes is. 
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On reporting in relation to the standards 
commissioner role, paragraph 49 states: 

“How ever, in relation to the functions of the CIO w ith 
regard to complaints against MSPs, the CIO could report 
his f indings direct the to the Standards, Procedures and 
Public Appointments Committee as a t present unless the 
RSSB Committee w as minded to recommend to the 
Parliament that the CIO report to the Complaints handling 
and Standards body for it to recommend a sanction to the 
Parliament.”  

I cannot  see Parliament  giving up its autonomy 
other than to the courts, as at present, and 
agreeing that a new standards and complaints  
body would recommend sanctions against  
members, so I take it that the first option applies:  
the chief investigating officer would report his  
findings directly to the Standards, Procedures and 
Public Appointments Committee. In fact, that point  
is emphasised at paragraph 57 of the SPCB ‟s 
supplementary evidence: 

“Specif ically, in relation to „standards‟ w e w ould strongly  
recommend retaining the CIO function w ithin any new 
body, w ith the CIO having, as at present, separate 
functions and the independence to exercise his or her  
investigatory role w ithout interference from the overarching 
body”.  

If there will be no benefit from having a wider body 
to discuss conclusions with, what is the point of 
putting the post into a wider body? 

The Convener: You clearly have some 
concerns about the role of the corporate body in 
relation to office-holders. Can you explain your 
concerns and give us examples of how the 
situation has affected you in undertaking your 
statutory function? 

Dr Dyer: I have suggested that the corporate 
body is not the appropriate body to undertake the 
sponsorship role in relation to office-holders. It has 
many other items on its agenda, so it has difficulty  
in giving adequate time and resources to the 
matter. Paul Grice, the Scottish Parliament ‟s chief 
executive and the secretary to the corporate body,  
seemed to concede that point when he told the 
Finance Committee inquiry: 

“The corporate body is not set up as civ il service 
departments are w ith a great sponsorship arm; w e have a 
couple of people only. We w ere not set up to sponsor  
commissioners. I have done that job myself in the past”—  

I take it that he means as a civil servant— 
“so I know  that it is resource intens ive.”—[Official Report,  
Finance Committee,  15 November 2005; c 3097.]  

Much of the corporate body ‟s evidence relates to 
the scrutiny function of Parliament, to financial 
accountability and so on. That was also true of the 
Finance Committee‟s inquiry. It is notable that the 
evidence to the Review of SPCB Supported 
Bodies Committee has come from the corporate 
body port folio holder for finance rather than the 
port folio holder for office-bearers, who has met 

officer-bearers and discussed their remits and so 
on with them. 

Two functions are necessary in respect of office-
holders: one is scrutiny and accountability, and the 
other is sponsorship. Sponsorship includes taking 
an interest in their remit, protecting budgets, 
ensuring that there are good communications with 
Parliament and, when a commissioner or 
ombudsman is under attack, helping to rebut  
criticism and defend territory. It is that sort  of 
function that has been particularly lacking. There 
has been criticism in the press of the soaring costs 
of tsars and such like, but there has never, to my 
knowledge, been a counterbalancing statement  
from Parliament or the corporate body explaining 
why Parliament set up the posts, why it  supports  
them and what they exist to do. 

Further, there have been sins of commission as 
well as sins of omission. I refer to Mr McCabe‟s 
oral evidence to this committee, when he talked 
about “commissioneritis”, people expanding silos  
and defending empires, and so on. That sort of 
thing feeds negative tabloid comment. Sure 
enough, a headline in the next day ‟s Daily Express 
ran, “Dump the failing tsars”. The piece under that  
headline said: 

“Tom McCabe, the former Labour minister, says there 
are too many „tsars‟, or Holyrood-appointed commissioners, 
and they are dangerously prone to creating their ow n 
empires once appointed.”  

It concluded:  
“There is no doubt that a modest bonfire of the vanit ies is  

overdue. For each of these appointees has grow n an 
empire as much out of vanity as for the common good.” 

The references to empires and vanity are the 
reason why I emphasised my desk at home. Of 
course, Mr McCabe is not directly responsible for 
what the Daily Express says, but the point is that  
that sort of comment from parliamentarians feeds 
uninformed media criticism of commissioners and 
ombudsmen, and that is not appropriate, given 
that the Parliament is the body that is supposed to 
be sponsoring them.  

I have suggested that this committee could 
consider models such as New Zealand‟s Officers  
of Parliament Committee, examine the possibility 
of extending the role of the Scottish Commission 
for Public Audit, which the Public Services 
Ombudsman has talked about, or consider setting 
up a new body to act as a standards and 
complaints commission for Scotland, particularly if 
the proposals for structural reorganisation go 
through. Such a body could include 
representatives of Parliament, Government and 
the people, and could carry out the sponsorship 
function that, for various reasons, including its 
workload, the SPCB has had difficulty performing.  
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Ross Finnie: I am sympathetic to the problem 
of the independence of the Parliamentary  
Standards Commissioner and the fact that the 
work that is involved in investigating someone who 
is in breach of a standard is different from the work  
that is involved in, for example, Alice Brown 
investigating maladministration, malfunction or 
misapplication of a statutory provision. However,  
there is an inherent conflict of interest with 
sponsorship. There is tension in a member of 
Parliament making complimentary comments—
however justifiable—about the very person whom 
the public expects to investigate members at some 
point. I am not in any way suggesting that it is 
unhelpful i f it can be inferred that Parliament  
supports its commissioners, but  it is problematic  
for parliamentarians to support proactively the 
holder of the office in whom the public is supposed 
to place its confidence in matters relating to the 
investigation of parliamentarians. If I made bold 
comments to the Daily Express—something that I 
frequently do, as you will be aware—and the next  
day it was announced that you were investigating 
something that I had done, that might confuse the 
process. 

I do not wish to be flippant, but I think that you 
are, to an extent, advancing an elaborate model 
without recognising the inherent  tension, which I  
think just has to be accepted. You might want to 
make a more valid point about your accountability  
and how, if it is necessary to have an independent  
office-holder, that independent accountability is to 
be sustained. 

Dr Dyer: I am arguing not for support for the 
office-holder—I am not looking for personal 
testimonials in the press—but for support for the 
office.  

The point about the conflict of interest is  
important. The independence of the standards 
commissioner‟s post is currently compromised,  
because the person is appointed and dismissible 
by the SPCB, with the agreement of Parliament. In 
absolute terms, that is a constraint on the 
independence of the person, in terms of the 
independence criteria that have been drawn up by 
the British and Irish Ombudsman Association—I 
was permitted only associate membership of that  
body because of that very fact. 

The corporate body‟s proposal to put the 
Parliamentary Standards Commissioner‟s work in 
with the work of the Public Services Ombudsman 
threatens to attach that problem to a greater 
degree to the ombudsman. The ombudsman, or 
whoever was the head of the standards and 
complaints body, would have as part of their 
function the investigation of the conduct of MSPs. 
As a consequence, it is possible that the Scottish 
ombudsman would not be able to be a full member 
of the British and Irish Ombudsman Association.  

The corporate body, in its supplementary  
evidence, effectively says, “So what? That‟s not  
important.” That is a surprising comment—it is  
important, and it would reflect on the status of the 
ombudsman in Scotland. There are difficult issues 
relating to conflict of interest, which it might not be 
possible to cater for entirely, but one has to bear 
them in mind as far as possible.  

Joe FitzPatrick: With regard to accountability,  
you have suggested that grounds for dismissal 
should be laid out in statute. 

Dr Dyer: Yes. 

Joe FitzPatrick: You have also suggested that,  
rather than the required threshold being two thirds  
of the MSPs who vote, it should be two thirds of all  
MSPs. Can you explain that further? 

Dr Dyer: It is important to show people that  
there is no possibility of arbitrary dismissal. One 
could become unpopular simply for doing a 
thorough job—as, at times, I have become 
unpopular in certain areas of the Parliament  
simply by doing my job—so it is important that  
arrangements are in place to make it clear that  
there is no possibility of arbitrary dismissal. That is  
especially important in my case, because I can be 
dismissed by the very people whom it is my job to 
investigate. 

There is currently variation between the posts  
with regard to the threshold for a parliamentary  
vote: it is two thirds of the MSPs who vote in the 
case of my post, the children‟s commissioner and 
the Scottish Commission for Human Rights chair 
and members, but two thirds of all MSPs in the 
case of the other posts. I suggest that that should 
be harmonised by adopting the higher standard of 
a threshold of two thirds of all MSPs. 

I believe that, contrary to the Auditor General‟s 
view, it is in the interests of independence and 
transparency for grounds for dismissal to be set  
out in statute, using simple terms such as inability, 
neglect and misconduct. That would demonstrate 
in the most transparent form that there cannot be 
arbitrary grounds for dismissal, and that there 
must be sound reasons to dismiss someone from 
one of the posts. 

Joe FitzPatrick: A requirement for a threshold 
of two thirds of all MSPs rather than two thirds of 
those MSPs who vote might pose a problem in 
certain circumstances. For example, a number of 
MSPs might decide that they did not want to take 
part in a particular case due to a conflict of 
interest. You would make it very difficult in that  
case for Parliament to make a decision.  

Dr Dyer: If that would pose a problem, I must  
point out that it is currently a problem for the 
Public Services Ombudsman, the Information 
Commissioner and the Commissioner for Public  
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Appointments. If I am right, the threshold is two 
thirds of all MSPs for those posts. It seems 
appropriate that the threshold should be set at the 
higher standard. 

One should bear in mind the fact that in the 
analogous situation at Westminster, a vote of both 
Houses—Lords as well as Commons—is required.  
In a Parliament with only one chamber, an office-
holder could be vulnerable if the threshold is only  
two thirds of those MSPs who vote. There might  
conceivably be a reduced number of MSPs voting 
on one particular day, while those who have a 
strong motivation might ensure that they vote. It is  
important to show that, although such an event is  
perhaps unlikely, there is a determination to avoid 
any inappropriate or arbitrary dismissal of an 
office-holder,  and therefore to show that  
Parliament is serious about their independence.  

12:45 
The Convener: Can I take you back briefly to 

the role of the SPCB, which we have discussed? 
How, if at all, has it affected the performance of 
your functions? 

Dr Dyer: It has not really affected that. I am 
different from the other postholders in that I am not  
an accountable officer—my budget is held by the 
Parliament‟s chief executive, which means that I 
need to get approval for spending on legal 
advisers or would need to do so if the situation 
arose in which I needed to appoint staff. It is in the 
legislation that I need the approval of the 
parliamentary corporation to appoint staff,  
although that has not been necessary to date. As I 
think I said in my submission, the Finance 
Committee‟s conclusion does not make much 
difference to me, because my budget has to be 
approved by the SPCB anyway. 

I have not encountered problems. My budget  
has not risen since I took up post six years ago,  
and it has been possible to stay within the 
allocated sum, which was originally £100,000 but  
was reduced to £90,000 when a different  
arrangement was made for a contingency fund for 
exceptional legal expenditure and so on that was 
held centrally rather than in the budgets of 
individual commissioners. For the past few years,  
my budget has remained at £90,000 and that has 
been satisfactory.  

The Convener: If we can stick with the budget,  
you say in paragraph 40 of your submission that  
you 
“do not cons ider it appropriate for SPSC to be required to 
produce a 3 year rolling business plan”,  

given the small size of your budget. Why would 
anyone who was in receipt of public money,  
regardless of whether their budget was small or 
large, not be prepared to specify their future 
plans? 

Dr Dyer: My argument is that having a 
requirement to produce a three-year rolling 
business plan would be like using a 
sledgehammer to crack a nut. I have produced 
three-year rolling business plans in the past in 
other capacities, but the activity of the standards 
commissioner is so demand-led and circumscribed 
that it seems somewhat grandiose to produce a 
three-year rolling business plan. One is entirely  
dependent on the complaints that come in. I have 
simply said that it is sufficient to have to justify  
annual budget bids. It obviously would not be 
impossible to produce a three-year rolling 
business plan but, in the case of the post of 
standards commissioner, it would be extremely  
slim and would amount to using a sledgehammer 
to crack a nut. I can see the force of having such a 
requirement for the other posts, which have bigger 
budgets. 

The Convener: Paragraphs 45 to 49 of the 
SPCB‟s supplementary evidence set out how 
certain functions in relation to complaints about  
MSPs could be delegated. If the committee were 
minded to go down that route, should the chief 
investigating officer report to the Standards,  
Procedures and Public Appointments Committee 
or to the complaints and standards body to 
recommend a sanction to Parliament? Which way 
should that go? 

Dr Dyer: Ultimately, that is for Parliament to 
decide but, given past statements and the 
legitimate desire for Parliaments to retain 
autonomy and not hand over control o f their 
functions to any outside body, I would be 
extremely surprised if Parliament agreed that  
sanctions should be suggested by a complaints  
and standards commission rather than by its own 
Standards, Procedures and Public Appointments  
Committee. However, that is not for me to decide.  

I have already noted the suggestion that the 
chief investigating officer, whose functions, under 
the corporate body‟s proposals, would include the 
standards commissioner‟s investigatory function,  
should remain independent in operation from the 
larger body and should report to the Standards,  
Procedures and Public Appointments Committee 
without any interference from the larger body. My 
conclusion from that is, what is the point of the 
person who performs that role being part  of the 
larger body? Having a stand-alone standards 
commissioner is clearer and simpler and has more 
impact. 

The Convener: You passed comment on the 
fact that the job duration has been advertised as 
two years. As you are aware, there are reasons for 
that. It has been suggested that the independence 
of office-holders can be undermined by their 
having to apply for reappointment once the initial 
term of employment has been completed. To 
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avoid that perception, it has been suggested that  
office-holders should be appointed for a single,  
fixed term. The Auditor General for Scotland,  
whom you heard earlier, has suggested that the 
term should be not less than eight years. You 
have suggested a term of five to seven years. Why 
do you think that that is an appropriate period? 

Dr Dyer: First, I strongly believe that it should be 
a single term. I have argued that for a number of 
years in my annual reports and my experience of 
the reappointment process strengthened that view. 
I can see that there could be a perception—i f not a 
reality—of pressures on office-holders. One would 
not do it—one has not done it—but there could be 
a perceived pressure to hold back so that one did 
not prejudice one‟s reappointment. That is  
reinforced by the nature of the process, whereby 
MSPs can make unfounded criticisms of the office-
holder during the reappointment debate that  
nobody is in a position to answer. That can 
influence a vote in Parliament without any contrary  
evidence being put.  

Taking all that into account, I think that it is 
highly desirable—and it appears to be becoming 
the norm for this sort of appointment—for public  
appointments to be made for a single term. 
Several years ago, the Wicks committee—the 
Committee on Standards in Public Life—which 
considered the Parliamentary Commissioner fo r 
Standards at Westminster, recommended that that  
appointment be made for a single term. The SCPA 
has now recommended that for the post of Auditor 
General. I am glad that the corporate body has 
come round to that view. In its written submission,  
it states that it is desirable, for reasons of 
independence, to appoint people for a single term.  

My acceptance of a shorter term than has been 
suggested for the Auditor General might be to do 
with the relative complexity and size of the area 
that is covered by the post. For example, a 
standards commissioner can perhaps become 
familiar with the issues more quickly than an 
Auditor General who has to cover a wider and 
more complex field. There is, therefore, not the 
same lead-in time. Five years would be the 
minimum, but seven years would be preferable.  
That would enable the office-holder to build up 
experience and have the benefit of that experience 
in contributing to the post for a reasonable period 
before it is refreshed by a new office-holder.  

The Convener: Can I return to my first  
question? The corporate body ‟s written evidence 
elaborates on its earlier proposals. The second 
paper that we received from it provides a bit more 
detail on where its thinking is coming from. I turn,  
first, to the similarities between your role and that  
of the Standards Commission. It would be helpful 
if you would disaggregate the steps and actions 
that you carry out in undertaking your role and 

indicate which, in your view, can be carried out  
only by an individual who reports directly to the 
Parliament‟s Standards, Procedures and Public  
Appointments Committee on completion of an 
admissible complaint. Can you give us a wider 
idea of what you consider to be the differences? 

Dr Dyer: There are a lot of similarities in 
process between my role as Parliamentary  
Standards Commissioner and that of the chief 
investigating officer of the Standards Commission.  
It is not so much the process as the context that is  
different. The posts involve investigation,  
interviewing people, producing reports and 
deciding whether complaints are admissible,  
whatever criteria are used as a filtering 
mechanism. There is quite a lot of similarity in the 
processes that are followed, and the chief 
investigating officer and I have met, from time to 
time, to compare and contrast our roles, and so 
on.  

My argument for a stand-alone standards 
commissioner relates more to the context. The 
chief investigating officer deals with councillors,  
members of public bodies and their code. The 
standards commissioner deals with the code of 
conduct for MSPs and the Interests of Members of 
the Scottish Parliament Act 2006. Because MSPs 
are the lawmakers for the rest of the community, it 
is particularly important that there is seen to be a 
robust and, I argue, dedicated mechanism to 
ensure the continuance of high standards in their 
conduct. Obviously, I am not saying that the 
standards commissioner is the only element in 
that—there are others—but the commissioner is  
an element of a system that ensures that the 
public can have confidence that MSPs have high 
standards of conduct. From that point of view, it is  
better to have a single identifiable standards 
commissioner than to tack more investigations on 
to the investigating responsibilities of the chief 
investigating officer of the Standards Commission,  
who primarily deals with councillors and public  
bodies. 

The Convener: My final question is linked to 
questions that Johann Lamont and Jackson 
Carlaw have asked. What would happen to your 
functions if your workload increased considerably  
to a level that a single person could not cope with? 
I am thinking about your argument about not  
having a complaints body, where such work could 
be dealt  with efficiently. You work from home, and 
it is obvious that one person has managed the job 
well, but that is not to say that the workload might  
not increase substantially in the future.  

Dr Dyer: That is true, although considering that  
possibility would entail envisaging MSPs 
breaching the code of conduct much more 
frequently, which I do not expect. 
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More seriously, the situation has been 
satisfactory over my six years in post. It has been 
possible for me to work  on a slightly more than 
half-time basis, and it is unlikely that the workload 
will increase to the extent that it will become 
absolutely necessary to have an office and appoint  
staff, although I concede that that is theoretically  
possible. Things would then be different, and an 
office, clerical staff and perhaps investigating staff,  
which larger offices have, would be necessary. If 
that happened, it would simply have to be dealt  
with. However, currently, and as things can be 
reasonably envisaged, I do not see that becoming 
necessary.  

Johann Lamont: I do not think that anybody 
has put forward as being credible or desirable a 
model in which investigations into the work of 
MSPs would be tacked on to somebody else‟s job.  
With respect, the argument that that would happen 
and that such work would be diminished in some 
way seems to me to be a straw man argument.  
There may be other arguments against having a 
bigger body and losing the sharpness of distinction 
that you are arguing for, but I do not think that  
there is any motivation for not having a body that  
addresses MSPs‟ standards.  

Do you recognise that investigations of the role 
of MSPs are similar to investigations of anyone in 
public service or elected office? The issues are 
whether they responded to correspondence, took 
the person seriously and followed things through.  
A lot of such work would apply across a range of 
organisations, and shared expertise might exist. 
Will you comment on that? 

It has been argued that a larger complaints and 
standards body would be able to address legal 
status and liability issues that single office-holders  
have flagged up. Do you accept that that is one 
way of dealing with an issue that has been 
identified as a problem? 

Dr Dyer: First, I will deal with work being tacked 
on. I was getting at  the work in question being a 
minority part of a larger function. In my opening 
remarks, I said that, in 2000, Parliament had a 
nine-month inquiry into whether there should be a 
separate standards commissioner. At the end of 
the process, it decided that there should be a 
standards commissioner, and it made proud public  
statements to the effect that having a statutorily  
appointed standards commissioner would bolster 
that person‟s independence, give the public  
confidence in the system and so on. None of those 
arguments has gone away. The question whether 
the responsibilities should be merged with those of 
the Standards Commission or whether there 
should be a separate, independent commissioner 
was considered. Parliament thought that having a 
standards commissioner was right not many years  
ago—the legislation to create a stand-alone 
commissioner was passed in 2002.  

I agree that there are similar processes—for 
example, some breaches of code may be similar—
but my argument is that the context of the 
Parliamentary Standards Commissioner is  
different and that their profile is potentially greater,  
because they deal with MSPs as opposed to local 
councillors. A matter involving an MSP might or 
might not have a profile in the local press, but it 
will certainly have one in the national press. 

Obviously, there are benefits from sharing 
services. For example, there is no point in six 
bodies getting separate legal advice on a matter 
that touches all the bodies. However, that could be 
resolved without amalgamating the bodies into a 
single organisation or three organisations. There 
could be agreements among the bodies to seek 
and share legal advice if it concerned an issue that  
affected all of them. There are therefore pragmatic  
solutions that would not involve wholesale 
structural reorganisation.  

13:00 
Johann Lamont: I certainly have an open mind 

on all the issues, and I think that everybody on the 
committee does. I presume that you would accept  
that, when this parliamentary committee looks 
again at the issues, its view is as legitimate as that  
of a parliamentary committee in the past—the 
previous Standards Committee—following an 
investigation. It is entirely the role of the 
Parliament to consider the processes and come to 
an agreement on them. The processes are not set  
in stone because a committee decided X years  
ago that it would not be legitimate to look at them 
again. We can do so when the context is  
rationalisation.  

Dr Dyer: Of course. I said at the start of my 
opening remarks that I welcome the fact that this  
committee is looking at the issues. The committee 
will, of course, come to its own conclusions. I was 
asked to give my opinion to the committee, which 
is what I am doing. I will not be around as 
commissioner for much longer to do that, so this is 
my opportunity. I will not be here to see the 
process through, follow the arguments and 
perhaps change views as the arguments progress. 
I am giving you my opinion, on the basis of having 
been in post for six years and having thought a lot  
about wider issues regarding the commissioner 
posts collectively.  

Johann Lamont: Clearly, it was the will of 
Parliament that your post was devised in the way 
that it was. There is no subterfuge now to subvert  
that expression of the will of Parliament. This  
committee is charged with reflecting on the 
position now. It is not an argument against change 
to say that a committee took a particular view in 
the past. 
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Dr Dyer: I take your point, but it can sometimes 
be a disconcerting experience to be in one of 
these posts. I will  speak just for myself. When you 
take it on, you know that Parliament has willed the 
post into being and you expect that Parliament will  
wish you to carry out  the remit  of the post to the 
best of your ability and do the job as robustly as  
possible. However, you somehow start getting the 
impression—that was the case to an extent during 
the Finance Committee‟s inquiry—that Parliament  
does not really want to have the posts and thinks 
that there are too many of them, that they spend 
too much, that they should be cut back and that  
postholders can be criticised for simply carrying 
out their remit. Perhaps that sort of thing has 
coloured some of what I have said.  

Jackson Carlaw: Do you not think that the 
situation that you described is also true of MSPs? I 
certainly read in the papers that people think that  
there are far too many of us and that we could well 
be reduced in number, but all  we are doing is  
going about discharging our duties. However, it is 
just a fact of life that such comments are made.  
We have to live with them.  

Dr Dyer: I can see that the same thing could 
apply.  

The Convener: As there are no more questions,  
I thank you, Dr Dyer, for coming along. As I said to 
other witnesses, if we find in our deliberations that  
we have questions of clarification, we will write to 
you. I thank you for waiting so patiently to give 
your evidence.  

13:04 
Meeting continued in private until 13:45.  
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SUPPLEMENTARY EVIDENCE TO THE REVIEW OF SPCB SUPPORTED 
BODIES COMMITTEE FROM THE SCOTTISH PUBLIC SERVICES OMBUDSMAN 
 
Improving service and effectiveness – proposals for changes to the Scottish 
Public Services Ombudsman Act 2002 
 
Introduction  
 
1. In paragraph 42 of my earlier written evidence to the Committee1 I drew 
attention to discussions with the Scottish Government about amendments that would 
remove some ambiguities in the current SPSO legislation or, in our view, secure 
important service improvements for the public.  I offered to provide the Committee 
fuller details on this.  This note provides those details.  It covers: 
 

• Amendments suggested to address areas where, in our view, the wording of 
the current legislation does not properly give effect to the original intention of 
the Parliament or which cause minor operational difficulties.  

• Amendments suggested to bring about improved service and effectiveness. 
• Amendments relating to extensions in SPSO remit which the Cabinet 

Secretary for Finance and Sustainable Growth has indicated2 the Scottish 
Government supports. 

• Areas the Committee will wish to look at in addressing its remit to consider 
whether alterations should be made to the terms and conditions of office-
holders.  

• Technical amendments. 
 
2. There is some overlap between these categories.  Detailed proposals are set 
out below.  Wherever possible, we include models from other Ombudsman legislation 
which we feel may be helpful.  As a general principle, it is suggested that the primary 
legislation should be drafted in terms which would not restrict the opportunity for the 
Scottish Parliament to continue to respond to future demands for reform which would 
require the SPSO to adapt flexibly without the need for further primary legislation.   
 
General Background 
 
3. The Scottish Public Services Ombudsman Act 2002 (the 2002 Act) received 
Royal Assent on 23 April 2002 and commenced on 23 October 2002.  The 2002 Act 
gave effect to the Scottish Executive’s proposal3 to establish a one-stop shop 
combining the offices of the previously separate Scottish Parliamentary, Health 
Service, Local Government and Housing Association Ombudsmen (and taking on 
new functions4).  Three of the ombudsmen schemes which the SPSO replaced were 
established on a statutory basis; the fourth (the Housing Association Ombudsman) 

                                                                  
1 http://www.scottish.parliament.uk/s3/committees/rssb/inquiries/rssb/RSSB(F)SPSO.pdf 
2 Parliamentary statement 6 November 2008 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-
08/sor1106-02.htm#Col12077 
3 A modern complaints system: consultation on proposals for public sector ombudsmen in Scotland.  July 2001. 
http://www.scotland.gov.uk/consultations/localgov/ppso-00.asp '[Link no longer operates]  
4 Replacing the adjudicators who had considered complaints about Scottish Enterprise and Highland & Islands Enterprise and 
taking over the complaint handling functions of the mental Welfare Commission for Scotland. 
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operated under terms of reference set by the former Scottish Homes5.  In putting 
forward the proposal for a one-stop shop the Scottish Executive stated6 that its aim 
was `to set up a new complaints system which is specifically designed to suit Scottish 
circumstances.  Accordingly, we started this exercise with a clean sheet and did not 
look simply to adapt … the Parliamentary Commissioner Act 1967 under which the 
Westminster arrangements are established’.  The 2002 Act contained a number of 
new and innovative provisions relating to seeking resolution of complaints and 
reporting findings.  These were groundbreaking in terms of ombudsman practice in 
Britain and it is notable that the subsequent legislation governing the SPSO’s 
equivalent in Wales7 reflects those innovations, but also builds on them.  That said, 
to a very large extent the 2002 Act was based on the three pieces of legislation 
governing the statutory ombudsmen whose functions were taken over by SPSO.  
Each of these contained provisions particular to the area to which it applied but all 
were clearly derived from the Parliamentary Commissioner Act 1967.  As a result 
there are several difficulties and tensions in relation to the 2002 Act: 
 

• It carries over from the 1967 Act an assumption that the Ombudsman’s core 
function is to `investigate’ complaints (the term `investigate’ is not defined in 
either the 1967 or the 2002 Acts).  This sits uneasily with the new provisions in 
the 2002 Act encouraging the informal resolution of complaints and raises 
questions as to whether it is feasible or appropriate to `investigate’ all of the 
substantial number of complaints being received by the SPSO and if so how 
the term `investigate’ should be defined8.   

• There are provisions in the 2002 Act carried over from the predecessor sector-
specific statutes which do not fit well with the wider SPSO jurisdiction. 

• In many respects the 2002 Act fails to meet the principles of clarity set out in 
the booklet Plain Language and Legislation9 which the Office of the Scottish 
Parliamentary Counsel produced in 2006. 

 
Meeting the intentions of the Parliament and addressing operational issues  
 
4. There was considerable Parliamentary discussion during the passage of the 
SPSO Bill about the importance of empowering the Ombudsman to resolve 
complaints quickly and flexibly where appropriate.  The report of the then Local 
Government Committee on the bill dealt with this issue at some length10.  The 
Committee’s report quoted the assurance of the Minister responsible for the Bill that 
it: 

`… does not prevent the ombudsman from resolving complaints informally. That is 
part of the process. It is a welcome part of the process, if it can be done. 

                                                                  
5 In 2005 SPSO’s jurisdiction was extended to cover complaints about Further and Higher Education institutions. 
6 Ibid.  Para 1.5. 
7 The Public Services Ombudsman (Wales) Act 2005.  http://www.opsi.gov.uk/acts/acts2005/ukpga_20050010_en_1 
8 In the first full year after the 1967 Act came into force the Parliamentary Ombudsman received 1,129 complaints and by 1970 
the number received had fallen to 645.  By contrast the SPSO received 4,197 complaints and enquiries in 2007/08.  The 
investigation procedures developed when the Parliamentary Ombudsman was established have been described as painstaking 
and meticulously thorough but more complex and time-consuming than would have been sustainable with a larger workload 
(The Ombudsman, the Citizen and Parliament. R Gregory and P Giddings, Politico’s Publishing, London, 2002).  It has also 
been suggested that this approach comes into its own for `big inquiries’ but is too costly, cumbersome and slow for `trivial’ 
complaints (Law and Administration.  C Harlow and R Rawlings, Butterworth, London, 1997). 
9 http://www.scotland.gov.uk/Publications/2006/02/17093804/0. 
10 http://www.scottish.parliament.uk/business/committees/historic/x-lg/reports-02/lgr02-01-02.htm#2.  Paras 27-42. 
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The bill is intended to provide the statutory framework for the ombudsman to operate 
effectively with the powers necessary to undertake his formal functions. The intention 
is that, by focusing on the ombudsman's formal functions without mentioning the 
informal functions, the bill will allow complete flexibility for the performance of those 
informal functions, which are not mentioned.’ 

5. We would submit that the 2002 Act does not effectively meet that intention.  
As noted in paragraph 3, it embodies the assumption that the core function of the 
Ombudsman is to `investigate’ complaints.  Additionally it creates a requirement that 
all investigations result in a report laid before the Parliament.  That can be a very 
powerful way of drawing attention to the issues raised by a complaint and enabling 
wider learning.  However, it is not an appropriate or proportionate outcome in every 
case.  Nevertheless, given the provisions of the 2002 Act, some members of the 
public understandably feel short-changed if the SPSO’s consideration of their 
complaint results in anything less than an investigation report laid before the 
Parliament.   
 
6. Our practice is to consider each case to reach a view on whether an 
investigation, leading to a report laid before the Parliament, is appropriate.  That 
consideration process can involve a good deal of enquiry and gathering of evidence 
which amounts to investigation as the term is commonly understood.  It can 
sometimes identify learning points of wider application.  However, if our consideration 
of a complaint leads us to the conclusion that a report laid before the Parliament is 
not the optimum outcome then formally, in terms of the 2002 Act, that is a decision 
not to investigate.  We must provide a statement of the reasons for that decision to 
the parties (i.e., the person making the complaint and the body complained against) 
but we are not allowed to publish it more widely. 
 
7. Proposal: that there should be specific provision for a wider range of 
outcomes and options for reporting and publicising than are provided for by the 2002 
Act.  A potential model is provided by Welsh legislation11 which allows for the 
publication, where appropriate, of statements of reasons for not investigating a 
complaint; and for alternate methods of reporting investigation results, depending on 
the nature of the case and the outcome. 
 
8.  A related issue is that the evidence gathering powers provided by the 2002 
Act are stated as being `for the purposes of an investigation’.   The Local 
Government Committee’s report on the Bill expressed concern that this did `not 
require authorities, for example, to provide information outwith formal investigative 
procedures’.  In practice, this has not proved to be a problem but there is an anomaly 
here which has been identified by a petitioner to the Public Petitions Committee12. 
 
9. Proposal: that the evidence gathering powers should expressly apply to all 
stages of consideration of a complaint.  There is a potential model here in the 
legislation governing the Irish Ombudsman13 which provides that evidence gathering 
powers apply in relation to both preliminary examination and investigation of a 
complaint. 
 
                                                                  
11 Public Services Ombudsman (Wales) Act 2006, sections 12(3) & (4), 16 and 21. 
12 http://www.scottish.parliament.uk/business/petitions/docs/PE1190.htm. 
13 The Ombudsman Act, 1980, section 7.  http://www.irishstatutebook.ie/1980/en/act/pub/0026/index.html. 
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Service improvement 
 
10. There are two related areas where we consider that changes to the legislation 
could improve the service we provide to individual complainants and more generally. 
These are the ability to pursue systemic failings; and to pursue a complaint where it 
leads.  
 
Pursuing systemic failings 
 
11. At present, the legislation limits our investigations to complaints brought to us 
by an individual and which relate only to matters which affect that individual.  While 
this can and often does lead to us making recommendations for improving the 
general processes and procedures of an individual organization, we are prevented 
from pursuing these further.  In practice, we have found that this has prohibited us 
from following lines of concern about the way policy is being generally applied by 
separate organizations throughout Scotland and also from pursuing concerns that 
relate to groups which, because of their particular vulnerability, are unlikely to pursue 
their complaint direct with us.  
 
12. For example in the last year we were concerned about the way Free Personal 
Care guidance was being interpreted and also about issues surrounding NHS 
guidance on deep vein thrombosis. If we could have pursued these issues beyond 
the individual complaints received, we could have written to every Health 
Board/Council to ask for their practice – this would have allowed us to know whether 
this was a systemic problem and to do so quickly and efficiently while investigating 
this matter.  In the case of DVT guidance, the family who brought the complaint have 
recently investigated themselves the extent to which there was consistent practice 
throughout Scotland: a matter which has received recent media coverage14.   
 
Pursuing a complaint where it leads 
 
13. People formulate their complaints on the basis of the information available to 
them and their perception of where responsibility lies.  But it is not unusual for us to 
find in the course of investigating a complaint that the situation is different and that 
issues other than those specifically raised by the complainant warrant consideration. 
However, as Jane Munro comments in her guide to Public Law in Scotland15, the 
Ombudsman has no investigative jurisdiction independent of a complaint and while 
complaints may result in investigations of considerable complexity and sensitivity, 
ombudsmen `require to bear in mind the limits placed on the scope of their 
investigations by the original complaint.  Failure to do so may expose them to a 
successful application for judicial review: Cavanagh v Health Service Commissioner 
[2005] E.W.C.A. Civ. 1578’. 

                                                                  
14 http://www.theherald.co.uk/search/display.var.2479132.0.long_battle_to_raise_awareness_of_dvt.php. '[Link no longer operates]
15  W. Green & Son Limited, Edinburgh,  2007.  Pg 388, note 36. 

4 

247



 
14. Proposal: that exceptionally the Ombudsman should be able to undertake an 
investigation in the absence of an individual complaint or beyond the stated terms of 
a specific complaint.  A possible model for this could be: s 4(3) of the Irish 
Ombudsman Act, 1980:   “The Ombudsman shall not investigate an action unless— 
(a) a complaint has been made to him in relation to the action by a person ….  
15. Or (b) it appears to him, having regard to all the circumstances, that an 
investigation under this section into the action would be warranted’.  It should be 
noted that Waterwatch Scotland currently has a similar power to undertake reviews 
of systemic problems (see paragraph 15 below). 
 
Suggested extensions in SPSO remit 
 
16. I addressed these issues in paragraphs 16-21 of my original submission to the 
Committee and do not propose to go over that ground again here.  I will simply say 
that I agree with the comments made by the interim Scottish Prison Complaints 
Commissioner in his submission to the Committee16 that if, as proposed, his 
functions transfer to the SPSO, there are some areas in which clarity in relation to 
jurisdiction needs to be established.  I also endorse the comment made by the Chief 
Officer of Waterwatch Scotland in his submission to the Committee17 that it is 
important to protect current powers for handling complaints from water customers.  
As I noted in paragraph 20 of my original submission to the Committee these include 
an ability to undertake reviews of systemic problems of the sort which I have 
suggested earlier in this submission should be available to the Ombudsman.   
  
Terms and conditions of office-holders 
 
17. Annex A sets out the main provisions relating to office-holders’ terms and 
conditions and related matters.  The Committee will wish to consider how and on 
what basis these might be harmonised. We support the principle of harmonisation 
where this is consistent with necessary separation of functions.  
 
Technical amendments cope of amendment/matter requiring review
 Comments 
Clarification of what matters may be investigated and in particular whether the 
Ombudsman can investigate complaints of service failure in relation to all 
listed authorities – Section 5 (1)  
  
18. One of the three statutory ombudsmen replaced by the SPSO could 
investigate complaints arising from service failure as well as maladministration; the 
remit of the other two was limited to maladministration.  Section 5(1) sets out the 
SPSO’s remit in relation to service failure and maladministration.  It is particularly 
complex in construction and one possible reading of it is that sections 5(1)(d) and 
5(1)(e) are intended to exclude the Ombudsman from considering service failure 
complaints about Family Health Service providers and Registered Social Landlords 
(RSLs).  If so it is not clear (a) why that is or (b) whether the intention is achieved. 
Legal advice that we have received is that we can consider complaints against all 

                                                                  
16 http://www.scottish.parliament.uk/s3/committees/rssb/inquiries/rssb/RSSB(B)SPCC.pdf. 
17 http://www.scottish.parliament.uk/s3/committees/rssb/inquiries/rssb/RSSB(I)Waterwatch.pdf. 
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bodies within our jurisdiction rooted in either service failure or maladministration and 
we have proceeded on this basis.   
 
19. Proposal: that a simpler formulation be adopted.  For example the equivalent 
provision in the Public Services Ombudsman (Wales) Act 2005 states: 
“7 Matters which may be investigated  
(1) The matters which the Ombudsman is entitled to investigate are—  

(a) alleged maladministration by a listed authority in connection 
with relevant action;  

(b) an alleged failure in a relevant service provided by a listed 
authority;  

(c) an alleged failure by a listed authority to provide a relevant 
service.” 

Clarification of who is a member of the public for the purposes of the Act (and 
therefore able to complain to the Ombudsman) – Section 5 (6)  
20. The generally accepted role of an ombudsman is to consider complaints about 
service providers from users of those services rather than from, for example, other 
service providers.  It seems that the intention of s5(6) is to give effect to that by 
precluding listed authorities (i.e., bodies within the Ombudsman’s jurisdiction) from 
complaining to the Ombudsman about other listed authorities but to allow complaints 
from other bodies and individuals.  However we have been advised that s5(6) does 
not necessarily preclude RSLs from bringing complaints to the Ombudsman and it is 
possible that this is also the case with Further Education and Higher Education 
institutions.  Conversely, we have been advised that s5(6) precluded Community 
Councils from making complaints in their own right. 
 
21. Proposal: a simpler and less ambiguous formulation such as that in the Public 
Services Ombudsman (Wales) Act 2005 which reads: `4 (2) “Member of the public” 
means any person other than a listed authority acting in its capacity as such’.  
 
Clarification of what is meant by `commencement of proceedings’  
22. Paragraph 2 of Schedule 4 excludes the Ombudsman from investigating 
matters relating to the commencement or conduct of civil or criminal proceedings 
before any court of law.  The proposition underlying this exclusion is that the 
Ombudsman’s role is to consider administrative matters rather than issues which are 
for the courts.  We have no problem with that.  However, some bodies under our 
jurisdiction, such as the Scottish Environment Protection Agency and Scottish 
Fisheries Protection Agency, have enforcement powers the exercise of which can 
lead to court proceedings.  Issues can arise as to whether, and if so, when, such an 
agency’s consideration of whether to exercise enforcement powers moves an 
exercise of its administrative functions to being the commencement of proceedings. 
We have for some time been in discussion with the Crown Office about a possible 
Memorandum of Understanding between our organisations which would include an 
agreed definition of the commencement of proceedings.  However, an MOU clearly 
has no force in law and would not prevent us from being challenged by a complainant 
or listed authority so a definition in the Act would help with any future queries.    
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23. Proposal: that the Act should include a definition of `commencement of 
proceedings’.  The definition we have proposed in discussing an MOU with the 
Crown Office is ` the service of an indictment or a complaint’.   
 
Clarification of whether paragraph 2 of Schedule 4 covers Fatal Accident 
Inquiries 
24. Clearly Fatal Accident Inquiries should be covered by the exclusion relating to 
civil and criminal proceedings.  However, we have received legal advice that this has 
been placed in doubt by an Opinion18 which indicates that the current law is that fatal 
accident inquiries cannot safely be regarded as either criminal proceedings or civil 
proceedings. 
 
Proposal: that paragraph 2(a) of Schedule 4 be amended to read `fatal accident 
inquiries or civil or criminal proceedings before any court of law, or’.   
 
Release of information when we consider an individual is at risk – s 19 (3)  
25. Generally, information we obtain in relation to a complaint must be treated as 
confidential but s19(3) allows us to disclose information `that a person is likely to 
constitute a threat to the health or safety of patients’ to any person to whom we think 
that information should be disclosed `in the interests of the health and safety of 
patients’.  This provision is derived from health ombudsman legislation in which 
context the use of the term `patients’ does not raise issues.   However, given SPSO’s 
wider jurisdiction we might uncover information about potential `threat to the health or 
safety’ of persons other than patients (for example, a social worker’s clients) which it 
would be proper for us to disclose. 
 
26.  Proposal: that in s19(3) the word `patients’ be replaced with `persons’ (and 
that throughout the sub-section the phrase `health or safety’ is used rather than 
`health and safety’).   
 
Clarification of whether the Ombudsman is precluded from considering 
complaints about matters leading up to the issue of a contract. – Schedule 4, 
paragraph 7 (1)  
27. This paragraph provides that we must not investigate `Action taken in matters 
relating to contractual or other commercial transactions of a listed authority’.  The 
Scottish Executive Legal and Parliamentary Services Department Circular on the 
2002 Act19 states `the Ombudsman will continue to be able to investigate 
maladministration in the process leading up to contracts or commercial transactions’.  
However, we have received legal advice that paragraph 7(1) precludes us from 
considering such complaints. It is for the Parliament to decide whether we should be 
able to investigate the process leading up to contracts and commercial transactions.  
But it is important that the Parliament’s intentions are clearly embodied in the Act. 
 

                                                                  
18 Lord Kinclaven’s Opinion of  1 August 2007 in the Petition of the Lord Advocate for Judicial Review of a finding by 
Sheriff Annella M Cowan dated 14 December 2004 in respect of the expenses at a fatal accident inquiry.  
http://www.scotcourts.gov.uk/opinions/2007CSOH135.html.  

 
  
19 http://www.scotland.gov.uk/Publications/2002/10/15564/11761
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28. Proposal: that there should be a clear statement in Schedule 4 as to whether 
we are empowered to investigate the process leading up to contracts and 
commercial transactions.    
 
Confidentiality and disclosure provisions – sections 12, 13, 19 and 20.  
29. Our discussions with the Scottish Government about possible legislation 
included discussion around these provisions, their relationship with the FOI and DPA 
regimes and the impact of any legislation which would encourage improved 
knowledge sharing between public bodies.  It is not clear whether any legislation 
resulting from the Committee review will impact on these areas and we fully support 
the openness that the FOI and DPA regimes have brought.  However, it should be 
borne in mind that our legislation gives us both extensive powers in acquiring 
information and responsibility to keep that confidential and these factors should be 
considered when any review of our powers and duties are undertaken. 
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Annex A 
 
Comparison of provisions in legislation governing SPCB-sponsored Office-holders 
 
 Ombudsman 

Scottish Public Services 
Ombudsman Act 2002 

Information 
Commissioner 
Freedom of Information 
(Scotland) Act 2002 

Parliamentary 
Standards 
Commissioner 
Scottish 
Parliamentary 
Standards 
Commissioner Act 
2002 

Public 
Appointments 
Commissioner 
Public 
Appointments 
and Public 
Bodies etc. 
(Scotland) Act 
2003 

Commissioner 
for Children & 
Young People 
Commissioner for 
Children and 
Young People 
(Scotland) Act 
2003 
 

Chair of Human 
Rights Commission 
Scottish Commission 
for Human Rights Act 
2006 

 

Appointment By Her Majesty on the 
nomination of the Scottish 
Parliament. 

By Her Majesty on the 
nomination of the 
Scottish Parliament. 

By the SPCB with 
the agreement of 
the Scottish 
Parliament. 

By Her Majesty 
on the nomination 
of the Scottish 
Parliament. 

By Her Majesty 
on the nomination 
of the Scottish 
Parliament. 

By Her Majesty on 
the nomination of the 
Scottish Parliament. 

Term of office Up to five years, eligible 
for reappointment once 
and, in special 
circumstances, twice. 

Up to five years, 
eligible for 
reappointment once 
and, in special 
circumstances, twice. 

Up to five years, 
eligible for 
reappointment 
once. 

Up to five years, 
eligible for 
reappointment 
once and, in 
special 
circumstances, 
twice. 

Up to five years, 
eligible for 
reappointment 
once. 

Up to five years, 
eligible for 
reappointment once. 

Removal from 
office 

By Her Majesty in 
pursuance of a resolution 
of the Parliament which, if 
passed on a division, must 
be voted for by a number 
of members equivalent to 
no less than two thirds of 
the total number of seats 
for members of the 
Parliament. 

By Her Majesty in 
pursuance of a 
resolution of the 
Parliament which, if 
passed on a division, 
must be voted for by a 
number of members 
equivalent to no less 
than two thirds of the 
total number of seats 
for members of the 
Parliament. 

By the SPCB, on 
resolution of the 
Parliament.  If the 
resolution is 
passed on a 
division, the 
number of votes 
cast in favour of it 
must be not less 
than two thirds of 
the total number of 
votes cast in the 
division. 

By Her Majesty in 
pursuance of a 
resolution of the 
Parliament which, 
if passed on a 
division, must be 
voted for by a 
number of 
members 
equivalent to no 
less than two 
thirds of the total 
number of seats 
for members of 

By Her Majesty if  
the Parliament 
has passed a 
resolution for 
removal on the 
ground that the 
Commissioner 
has breached the 
terms of 
appointment; or 
that the 
Parliament has 
lost confidence in 
the 

If the SPCB is 
satisfied that terms of 
appointment have 
been breached, and 
the Parliament 
resolves that the 
individual should be 
removed from office 
for that reason; or the 
Parliament resolves 
that it has lost 
confidence in the 
office-holder. Such a 
resolution, if passed 
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the Parliament. Commissioner’s 
willingness, ability 
or suitability to 
carry out the 
functions of the 
office.  A 
resolution if 
passed on a 
division, must be 
voted for by not 
less than two 
thirds of those 
voting. 

 

on division, must be 
voted for by not less 
than two thirds of 
those voting. 

  

 

Deputies etc Up to three.  Appointment, 
terms of office and 
arrangement for removals 
as for Ombudsman. 

No specific provision. No specific 
provision. 

No specific 
provision. 

No specific 
provision. 

Up to four 
Commission 
members, appointed 
by the SPCB. 

Staff May appoint subject to 
SPCB approval as to 
numbers, terms & 
conditions. 

May appoint subject to 
SPCB approval as to 
numbers, terms & 
conditions. 

May appoint 
subject to SPCB 
approval as to 
numbers, terms & 
conditions. 

May appoint 
subject to SPCB 
approval as to 
numbers, terms & 
conditions. 

May appoint 
subject to SPCB 
approval as to 
numbers, terms & 
conditions. 

May appoint subject 
to SPCB approval as 
to numbers, terms & 
conditions. 

Advisers etc In connection with a 
complaint may obtain 
advice; SPCB approval 
required for fees and 
allowances. 

No specific provision. May, with SPCB 
consent, appoint 
any person to 
provide services by 
assisting or 
advising.   

May appoint 
assessors; SPCB 
approval required 
for fees and 
allowances. 

No specific 
provision. 

No specific provision. 

Location of 
offices 

No specific provision. No specific provision. No specific 
provision. 

No specific 
provision. 

No specific 
provision. 

Subject to SPCB 
approval. 

Independence 
& 
accountability

Not subject to direction or 
control of the Parliament, 
Scottish Government or 
the SPCB except in 
respect of requirement to 
keep accounts and lay 
Annual Report (on which 

Not subject to direction 
or control of the 
Parliament, Scottish 
Government or the 
SPCB except in 
respect of requirement 
to keep accounts.  

Must comply with 
any directions 
given by the 
Parliament.  
However, any 
direction shall not 
direct as to 

Must lay Annual 
Report and must 
comply with any 
SPCB direction 
as to the form 
and content of 
that report. 

Not subject to 
direction or 
control of the 
Parliament, 
Scottish 
Government or 
the SPCB except 

Must lay Annual 
Report and comply 
with any directions 
given by the SPCB as 
to the form and 
content of the report. 
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the Parliament may give 
directions as to form and 
content). 

Must lay Annual 
Report. 

whether or how 
any particular 
investigation is to 
be carried out. 

in respect of 
requirement to 
keep accounts 
etc. 

Subsequent 
employment 

Ombudsman and Deputy 
Ombudsmen debarred 
from employment by body 
within remit for three years 
after demitting office. 

No specific provision. No specific 
provision. 

Debarred from 
employment by 
body within remit 
for three years 
after demitting 
office except in 
any case where, 
and to the extent 
that, the 
Parliament 
determines that 
this provision is 
not to apply. 

No specific 
provision. 

No specific provision. 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH 
PARLIAMENTARY CORPORATE BODY 
 
I am writing on behalf of the Review of SPCB Supported Bodies Committee to 
request some additional information.  At its meeting on 20 January 2009, the 
Committee agreed to write to SPCB seeking further written evidence in relation to 
the terms and conditions of the Auditor General for Scotland and other office-
holders. 
 
The Scottish Commission for Public Audit’s Report on the Review of the corporate 
governance of Audit Scotland recommended that the SPCB should invite the SSRB 
to undertake a review of the salary benchmark for the Auditor General post prior to 
advertising at the start of each fixed term and there should be a mechanism to up-
rate throughout the fixed term.  Paragraph 58 of the report refers to SPCB 
suggesting that “should it need further advice on such matters, it could seek that 
from its own audit advisory board.” 
 
At its meeting on 20 January 2009, the Committee asked Mr Black for his views on 
whether the SPCB should invite the SSRB or its own Audit Advisory Board to 
undertake a review of the salary benchmark for the Auditor General post at the start 
of each fixed term.  He strongly supported the suggestion that the SSRB be 
requested to undertake a review of the salary prior to the post being advertised.  Mr 
Black was not persuaded that the SPCB’s Audit Advisory Board is a suitable body to 
take on the responsibility of oversight of the Auditor General's salary and terms and 
conditions. (Official Report c. 62).  This view might also apply to those other office-
holders whose salaries are determined by SPCB.   
 
The Committee would be interested in SPCB’s views in relation to the method of 
determining the Auditor General for Scotland’s salary and that of the other office-
holders; in particular the Committee would be interested in the reasons why it 
favours an internal audit body and detail its experience of using SSRB. 
 
I would be grateful if you could respond by Wednesday 18 February 2009 to enable 
this information to be circulated to members of the Committee in advance of its 
meeting on 24 February.  Please feel free to include any further information which 
you consider would be of benefit to the Committee.  
 
 
Claire Menzies Smith 
Clerk to the Review of SPCB Supported Bodies Committee 
23 January 2009 
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SCOTTISH PARLIAMENT CORPORATE BODY REPLY TO THE REVIEW OF SPCB 
SUPPORTED BODIES COMMITTEE’S LETTER OF 23 JANUARY 2009 
 
Thank you for your letter of 23 January 2009 seeking the views of the SPCB on 
inviting the Senior Salaries Review Body (SSRB) to undertake a review of the salary 
benchmark for officeholders prior to advertising each post. 
 
We note from the recent Committee meeting on 20 January that the use of the SSRB 
was strongly supported by the Auditor General for Scotland (AGS) instead of the 
SPCB inviting its own Audit Advisory Board (AAB) to advise the SPCB on 
officeholder salaries. 
 
The SPCB fully recognises the role of the SSRB in reviewing salaries.  The SPCB 
currently uses the recommendations contained in the SSRB reports on the annual 
uprating of senior Civil Service salaries, which takes into account a number of factors 
including the measure of inflation.  The SPCB therefore has no difficulty in using the 
SSRB, but what we proposed might be a more flexible arrangement. 
 
The SPCB considers the expertise the SSRB has is primarily in reviewing the 
salaries of Members of Parliament, the judiciary, senior civil servants and senior 
members of the armed forces.  These reviews are planned well in advance, and 
each review takes time to complete.  It is highly unlikely that the SSRB would agree 
to undertake one off reviews for single posts prior to the officeholder posts being 
advertised.  That is not to say that, with sufficient notice and planning, the SSRB 
could not undertake a review, say every 4 years, of each of the SPCB supported 
posts as a group.  The timing of any review would, however, have to be agreed with 
the SSRB and would be dependent on what other reviews it had planned for that 
year. 
 
You advise in your letter that the Committee would be interested in the experiences 
the SPCB has had in the past of using the SSRB.  Since the establishment of the 
Parliament in 1999, the SPCB has invited the SSRB to assist it with two separate 
salary reviews.  The first of these was a review of salaries and allowances payable to 
MSPs.  The SSRB reported in December 2001 and made a number of 
recommendations which led to a debate in Parliament on 21 March 2002.  This was 
the last time salaries were debated by MSPs as it was agreed, at that time, to link 
MSP salaries to the salaries of MPs at Westminster.   No further review of MSP 
salaries has therefore been undertaken by SSRB.  
 
The second review was in June 2004, when the SSRB presented a report to the 
SPCB following a review of the salaries of Commissioners and Ombudsman 
supported by the SPCB.  This review also covered the AGS.  The SPCB considered 
the recommendations and accepted them as having been made by an impartial 
body. 
 
Following its decision the SPCB received a number of representations from some of 
the officeholders expressing concerns about the content, general quality, analysis 
and recommendations made in the report.  One of the SPCB’s reasons for an 
alternative model was the concerns raised by the officeholders following the last 
review.  
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The Committee has also asked the SPCB why it favours an internal body.  The first 
reason is flexibility.  As mentioned earlier in this letter, the SSRB is responsible for a 
number of other reviews which, given its remit, would take priority over any review 
that was commissioned to look at officeholder salaries.  Having an internal body, 
such as the AAB, would provide more flexibility in the timing of any such review.  In 
using the SSRB we would have to fit in with its timetable which might not be 
convenient to the SPCB nor the officeholders the SPCB supports. 
 
The AAB brings a broad experience, knowledge and understanding of Parliament 
and also, importantly, has the objectivity that non-executive members of such bodies 
typically bring.  The AAB would be available if the SPCB wished to consult on salary 
levels and/or uprating in the same way as it does on other financial matters. 
 
It should also be recognised that for the reviews undertaken for us by the SSRB, the 
SSRB commissions consultants with experience of both private and public sector 
salaries to undertake the actual research and put forward recommendations.  We 
therefore see little difference if research was commissioned by the SPCB and, 
together with the advice of the AAB, a view could be reached in the same way as the 
SSRB.  
 
Another option suggested has been for a remuneration committee to be established.  
The SPCB is not keen on creating a new committee, in particular, one with any kind 
of statutory footing to advise or, indeed, even set salaries for the AGS and other 
officeholders. 
 
In conclusion I should add that while the AAB would provide greater flexibility the 
SPCB would have no difficulty in commissioning reviews from the SSRB if that is 
what the Committee decides to recommend. 
 
Please do not hesitate to contact me should you wish any further information. 
 
5 February 2009 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH PUBLIC 
SERVICES OMBUDSMAN 
 
Thank you very much for the interesting and helpful evidence that you gave to the 
Committee last week.  There are a few areas which were raised upon which the 
Committee consider it would be helpful if you could provide further detail as I set out 
below.  
  
In your evidence you indicated that “people are clear about who they should go to if 
something has gone wrong and they need to appeal to a higher body”.  Could you let 
us have sight of any external or internal survey material that supports your 
evidence?  I should add that we have available a copy of the ORC International 
survey report and have noted Chapter 5, although I observe that relates to 
complainers and not the wider public. 
 
Similarly do you have any material to support your evidence that public awareness of 
an ombudsman is higher than that for a commissioner? 
 
You helpfully provided us with your views on the SPSO considering systemic issues.  
It would be helpful if you could elaborate on your thinking and indicate any 
mechanisms or legislation that should be put in place to avoid systemic 
investigations becoming the focus of the office to the detriment of individual 
complaints. 
 
There were a number of questions around ongoing performance should your 
jurisdiction be enhanced.  Could you clarify how any extension of jurisdiction could 
be handled to avoid adversely impacting upon performance levels both within the 
other bodies and within the SPSO. 
 
Can you confirm how many additional staff could be accommodated within your 
current offices. 
 
In your evidence you suggest that a Commission model would blur visibility and 
leadership from the public perspective.  Can you provide any examples which 
explain or demonstrate how this would arise. 
 
Eric Drake indicated that accountability to the SPCB “creates potentially 
unnecessary tension and dilutes the relationship that should exist between the 
ombudsman and Parliament collectively”.  Could you provide examples to support 
that evidence. 
 
When discussing budgetary constraints you highlighted tensions that arose when 
there was a large increase in the number of complaints you received.  You also 
explained issues around establishing a maximum period to handle any complaint.  
Would including within the legislation a requirement similar to that for the Standards 
Commissioners (sections 7(11) and 8(3) refer) that once a complaint is not 
concluded within a set time a report is made to the Parliament together with an 
explanation address both of these points?  Such a provision would afford an 
opportunity to in effect alert Parliament of such a tension?  I would also welcome any 
suggestions you have as to an appropriate time-period.   
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To facilitate our inquiry it would be appreciated if you could reply by 14 February.  
This request and your reply will be made generally available on the committee’s web 
pages. 
 
 
Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
29 January 2009 
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SCOTTISH PUBLIC SERVICES OMBUDSMAN REPLY TO THE REVIEW 
OF SPCB SUPPORTED BODIES COMMITTEE’S LETTER OF 29 
JANUARY 2009 
 
Thank you for your letter of 29 January following my evidence to the 
Committee on 20 January.  Here is my response to the points you raise. 
 
1.  In your evidence you indicated that 'people are clear about who they 
should go to if something has gone wrong and they need to appeal to a 
higher body'.  Could you let us have sight of any external or internal 
survey material that supports your evidence? 
 
The general point I was making in response to Mr Hepburn's question was 
that the SPSO has achieved a degree of public recognition as the appropriate 
place for reviewing unresolved disputes.  This is not to say that there does not 
remain some confusion in the minds of the public – I accept that, with the 
number of external review bodies that exist at present, some uncertainty is 
inevitable.  However, I would ask the Committee to note that, as part of the 
evidence gathering in support of Professor Crerar's Scrutiny Review, research 
conducted in 2007 by Ipsos MORI1 found a: 

'surprisingly high level of awareness of the SPSO, given that it was set 
up in 2002'.  The researchers believed that this had implications for the 
Review stating that '[the SPSO's] high profile makes it pivotal in 
referring members of the public to appropriate complaints procedures 
in cases that it cannot itself investigate and a strong candidate for 
offering more general information about scrutiny.' 

 
The research also suggested that: 

'While some service users wished they had known a bit more about 
scrutiny, particularly about scrutiny outcomes, when they were 
choosing a service, in general participants seemed content to get the 
information they needed (e.g. to make a complaint) when they needed 
it. …What they need is accessible and useful information at the right 
time.' 

 
2.  Do you have any material to support your evidence that public 
awareness of an Ombudsman is higher than that for a commissioner? 
 
The first wave of British public sector, final stage complaint handlers created 
in the 1960s and 1970s were all officially designated Commissioners rather 
than Ombudsmen.  Those that continue to exist in the form in which they were 
created2 all now choose to refer to themselves publicly as Ombudsmen 
because they recognise that the significance of this term is more generally 
understood than that of 'Commissioner'.  This view was endorsed in a 
                                                 
1MacLardie, Murray & Sewel:  Scrutiny and the public - qualitative study of public perspectives on 
regulation, audit, inspection and complaints handling of public services in Scotland  
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/Qualitat
iveFullReport 
2The Parliamentary Commissioner for Administration, the Health Service Commissioner for England and 
the Commissioners for Local Administration in England 
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response3 which JUSTICE (the all-party law reform and human rights 
organisation) made to a 1999 Cabinet Office request for views on how the 
arrangements for the Parliamentary Commissioner for Administration, the 
Health Commissioner and the Commission for Local Administration were 
working.  JUSTICE submitted that: 

'The Parliamentary Commissioner should be officially designated as 
the Parliamentary Ombudsman.  Likewise, the Health Service 
Commissioner should be the Health Service Ombudsman.  These are 
titles by which they are more likely to be recognised.' 

 
It is notable that final stage complaints handlers created from the 1980s 
onwards have tended to be officially designated as Ombudsmen.  Recently 
when a review of one of those organisations, the Financial Ombudsman 
Service, suggested that it might be given a different title, there was wide 
public support for retaining the Ombudsman designation4.  A typical comment 
was:  

'The word has been adopted/accepted around the globe.  So why 
should we try to find another to describe this function, when this one 
does the job so well?  Keep the name 'ombudsman'.  It rocks.'! 

 
I have already drawn the Committee's attention to a similar argument 
advanced, in relation to his own office, in paragraph 15 of the written evidence 
submitted by the Scottish Information Commissioner.  This argument is also 
endorsed by the British and Irish Ombudsman's Association in their 
submission to the Committee which states:  

'We also feel that statutory complaint-handling schemes that meet the 
BIOA criteria for full membership should ideally be referred to as 
Ombudsmen, rather than some other title such as commissioner, 
adjudicator, etc, as a plethora of titles of persons doing essentially the 
same job is confusing.  We believe that, despite its Scandinavian 
origins, the word 'Ombudsman' has increasing public understanding 
and acceptance, not just within the United Kingdom but also 
worldwide'. 

 
The British and Irish Ombudsman Association (BIOA) has gone further in 
making the case for protecting the title of Ombudsman.  The view that such 
protection is needed is reflected in draft legislation currently being considered 
in the Republic of Ireland in relation to the use of the title Ombudsman. 
 
3.  You helpfully provided us with your views on the SPSO considering 
systemic issues.  It would be helpful if you could elaborate on your 
thinking and indicate any mechanisms or legislation that should be put 
in place to avoid systemic investigations becoming the focus of the 
office to the detriment of individual complaints. 
 

                                                 
3 http://www.justice.org.uk/images/pdfs/en.PDF [Link no longer operates] 
4 Details on the FOS website at: 
http://www.financial-ombudsman.org.uk/news/updates/ombudsman_keep_name.html 
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As I explained in my submission of 12 January 2009, I see potential value in 
enabling the Ombudsman to undertake investigations in the absence of an 
individual complaint or beyond the stated terms of a specific complaint for two 
main reasons.  These are to enable us to pursue systemic failings and to 
pursue a complaint where it leads. In their written evidence to the Committee, 
Waterwatch Scotland (WWS) pointed out that they are not limited to dealing 
with individual complaints.  They said that many of their successes to date 
had been as a result of this ability to raise and pursue systemic issues 
proactively, to the benefit of customers and the greater industry.  They also 
commented that this approach allows WWS to identify potential issues 
'bubbling under the surface' and remedy them within a short timescale. 
 
A recent review of European Ombudsmen5 found that 83% have 'own 
initiative' investigation powers.  These include the Irish Ombudsman who 
operates under legislation which in other respects is quite similar to that 
governing the SPSO.  My Irish opposite number uses the `own initiative' 
power very rarely but has found it of value, for example, in probing whether a 
problem identified in the investigation of a submitted complaint about an 
individual authority exists in other similar authorities and in exploring apparent 
anomalies in the way different authorities approach the delivery of the same 
service. 
 
Theoretically, systemic investigations might become the focus of an 
Ombudsman office to the detriment of individual complaints for two reasons:  
external pressure to undertake such investigations; and the Ombudsman him 
or herself becoming unduly focussed on systemic investigations.  Neither 
problem has arisen in Ireland or to the best of my knowledge in other 
European countries.  And I would argue that if own initiative powers were 
given to the SPSO there are existing provisions in the 2002 SPSO Act that 
would guard against their abuse.  Section 2(3) of the Act which provides that it 
is for the Ombudsman to decide whether to initiate, continue or discontinue an 
investigation supplies a basis for resisting inappropriate external pressure to 
undertake systemic investigations.  Similarly, the provision that the 
Ombudsman may be removed in pursuance of a resolution of the Parliament 
(paragraph 4(1)(d) of Schedule 1 to the Act) provides the ultimate sanction 
against the inappropriate use of own initiative powers. 
 
4.  There were a number of questions around ongoing performance 
should your jurisdiction be enhanced.  Could you clarify how any 
extension of jurisdiction could be handled to avoid adversely impacting 
upon performance levels both within the other bodies and within the 
SPSO. 
 
We understand that bringing together different complaint handling regimes 
can introduce concerns about the impact on performance.  Indeed, because 
of the way the SPSO has developed, we understand this point very well, and 
have direct experience of merging predecessor offices and functions into a 

                                                 
5European Ombudsman-Institutions: A comparative legal analysis regarding the multifaceted realisation 
of an idea.  Gabriele Kucsko-Stadlmayer (ed.).  Springer Wien New York 2008. 
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'one-stop-shop' from 2002 onwards and further extensions to our jurisdiction 
since then.  I would submit that the way that the SPSO has dealt with previous 
increases in caseload and extensions to jurisdiction indicate that we are 
capable of managing change of this kind and that there is a successful model 
for ensuring that there is no impact on performance levels of either bodies 
within the SPSO's jurisdiction or the SPSO itself. 
 
For example, on 1 April 2005 NHS Scotland introduced a revised internal 
complaints procedure which made it quicker and simpler for people to bring 
complaints to the SPSO.  This led to a near doubling in the number of 
complaints about the NHS coming to us.  We had prepared for this change by 
estimating its likely impact on us and negotiating additional funding to support 
the new work and also by working with the NHS to raise awareness of the 
Ombudsman and understanding of how the new arrangements would operate.  
Similarly, in preparation for complaints about further and higher education 
coming within our remit in October 2005 we worked closely with the then 
Scottish Executive and representatives of colleges, universities and students 
to ensure understanding of our role and how we would work with them.  In 
both cases the transfer to the new arrangements took place smoothly and 
without adverse impact on either the organisations concerned or the SPSO. 
 
In addition, since that time we have made further, significant improvements as 
a result of changes to our structure, processes and the development of staff. 
Taking a user-centred approach, we are now much better placed to sift cases 
so that relatively straightforward cases can be handled very quickly, within 
days or weeks. Inevitably, some of the more complex cases that we handle do 
require more time and more detailed investigation but they are also subject to 
targets.  These improvements have impacted positively on our throughput 
times. 
 
We have therefore successfully integrated a range of different regimes in the 
past and continued to improve our systems.  The key risks centre on 
expertise, resources and user reassurance – provided that effective 
arrangements are put in place to secure the appropriate transfer of expertise 
and resources, and provided that the respective constituencies are engaged 
in a constructive dialogue about the changes, we feel confident that the 
extensions of our jurisdiction being proposed could be successfully 
accommodated with no diminution in service to users. 
 
Where problems have occurred in the past they have not been due to the 
integration of new functions, but rather as a result of delays in receiving 
resources to cope with the more general increase in complaints (demand) 
over the period (see discussion on budget under Question 8). 
 
5.  Can you confirm how many additional staff could be accommodated 
within your current offices? 
 
We currently occupy two linked buildings at 4-6 Melville Street offering a total 
of 600 sq m of usable space.  The lease ends in 2018, with an option to sub-
let.  The layout is semi-open plan and all staff (except the Ombudsman) 

 4

263



 

currently share offices.  We also have two medium-sized and three small 
meeting rooms (two of which double up as interview rooms for public use).  
We would face severe operational constraints if we lost any of this meeting 
space to desks.  The buildings are listed so the scope for further alteration is 
limited.  Taking all these factors into account, we consider the buildings could 
reasonably accommodate six more people.  Beyond this, additional staff could 
only be accommodated by exploring the potential for more hot-desking 
/sharing of workstations or by introducing formal working from home 
arrangements.  We would also ask the Committee to note that we are close to 
agreeing an arrangement with the Scottish Human Rights Commission under 
which two workspaces in our office will be made available to them for a 12 
month period from March 2009. 
 
6.  In your evidence you suggest that a Commission model would blur 
visibility and leadership from the public perspective.  Can you provide 
any examples which explain or demonstrate how this would arise? 
 
Some of the comments we have made above in relation to your second 
question are also relevant here. 
 
It appears that the SPCB proposal for a commission model is founded on the 
premise that this would improve decision-making.  We remain unconvinced by 
that argument and we do have concerns about the adverse impact on public 
perception and accountability. 
 
The Committee are right to focus on public perception.  It may help to refer to 
my experience in dealing with complainants as Ombudsman.  Accessibility 
and accountability are rightly of concern to those bringing complaints to the 
SPSO.  I am frequently struck by the number of requests to have matters 
dealt with by me, personally.  I will often meet complainants, or staff from 
organisations complained about, or MSPs with an interest in a complaint to 
help understand the issues or to help explain my decisions.  In such cases, I 
consider that it is extremely significant and useful that my authority is 
undiluted by reference to some form of decision-making committee.  This 
does mean that at times I face criticism by both members of the public and 
public bodies.  I note the concerns of the SPCB that office-holders should be 
protected and I appreciate the reasons behind this.  However, I do not feel 
this is a compelling reason.  Any individual appointed to this role should 
expect to be able to make and stand by difficult decisions. 
 
Although I consider that the exercise of my responsibilities as Ombudsman 
has been assisted by the clarity of a single position I have never felt isolated 
in my duties.  In practice, decision-making inevitably involves other staff.  I 
discuss significant cases with my Directors, managers and individual 
investigators at regular case conferences.  For straightforward complaints, 
decision-making is often delegated, although an internal review process does 
allow complainants to have their case considered further.  It is not clear what 
benefit adding other office-holders to this structure would bring to the 
decision-making itself.  In our written evidence we referred to the research 
finding that 40 out of 47 ombudsmen across Europe were organised 
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'monocratically'.6  Some countries do have a group of ombudsmen or deputy 
ombudsmen – who are not necessarily appointed office-holders – who are 
each responsible for particular areas where the office-holder covers a wide 
range of functions.  However it is, in my experience, almost always possible 
for service users to locate one identifiable individual with responsibility for 
each decision. 
 
Kevin Dunion, in his oral evidence on 3 February pointed to parallels with 
Information Commissions which do exist abroad and said that in his view 
these caused delays and increased costs.  Specifically he said:  'Those 
commissioners have to reach decisions collectively.  I have observed that that 
occasions great delay - because the commissioners can disagree on 
outcomes - and that decisions that are taken on a majority basis do not 
engender public confidence'. 
 
Commissions do exist in Scotland and the SPCB has suggested that the 
Scottish Legal Complaints Commission may offer a model for the way ahead.  
As I understand it, the Commission is structured to ensure that lawyers and 
non-lawyers are represented.  This is so that both constituencies of the 
commission feel confident that there is no particular bias to one or other view.  
Given the body is funded by the legal profession but is there to listen to the 
complaints of consumers, this structure does have clear logic but the parallel 
with public service complaints is not strong. 
 
Another model is the Scottish Human Rights Commission.  However, this is 
not a complaint handling body making decisions in that respect:  it has an 
advocacy role.  Further, to some extent, it has a 'representative' function in 
terms of the different areas of human rights.  Clearly it is helpful to have 
different views expressed when deciding on priorities, but the situation is not 
comparable. 
 
An Ombudsman's principal role is to make decisions about individual 
complaints and to be impartial and independent of those complained about.  
Indeed, individuals who come to us are often already concerned that we may 
be biased to the public service and I do not feel a situation where we might 
have public services represented in the decision-making would be 
appropriate.  Our key strength is our independence from the bodies. 
 
I would have concerns about the effect on accountability of a Commission 
structure. The line of accountability at the moment is very clear.  We are not 
advocates, the SPSO's role is to assess whether the correct policies and 
procedures have been followed by service providers and that there is no 
service failure.  This is a matter of judgement and, in my experience, 
complainants are more likely to be concerned about whether we have access 
to sufficient expertise in specific areas to make that judgement rather than the 
number of people involved.  However, it is the essence of the role of the 
Ombudsman to make decisions and, while those decisions are inevitably 
made after internal discussion, I feel the public are best served when one 

                                                 
6 Gabriele Kucsko-Stadlmayer (ed.).  op cit. 
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individual is ultimately responsible for them.  As indicated, there are internal 
mechanisms for case conferences and for reviewing decisions, and, of 
course, the decisions of the Ombudsman can be subject to Judicial Review. 
 
7.  Eric Drake indicated that accountability to the SPCB 'creates 
potentially unnecessary tension and dilutes the relationship that should 
exist between the Ombudsman and Parliament collectively'.  Could you 
provide examples to support that evidence? 
 
The key point here is that the SPCB is a body under the jurisdiction of the 
SPSO.  In principle, if not in practice, this creates the possibility of perceived 
conflicts of interest and the potential for tension between the two 
organisations. 
 
In his oral evidence to your Committee Kevin Dunion described the 
Parliamentary office-holders as being `forced on the SPCB, or billeted with it 
perhaps'.  It seems to me that a risk of that arrangement is that the SPCB 
sees the office holders as first and foremost competitors for its resources.  I 
explore the unhelpful tensions this can create in my answer to the 
Committee's next question.  Potentially more damaging still is the risk that our 
status as the SPCB's 'foster children' inhibits the Parliament as a whole from 
either holding us to account or interacting with us in a way that allows our 
work to effectively support the Parliament in holding government to account. 
 
When the Ombudsman concept was first imported into the UK with the 
establishment in 1967 of the UK Parliamentary Ombudsman it was seen as 
being closely akin to the Comptroller and Auditor General:  an officer of 
Parliament whose investigative work would help Parliament hold the executive 
to account.  In recognition of that parallel arrangements were made for the 
Ombudsman to report to a Select Committee of Parliament.  That Committee 
is currently the Public Administration Select Committee (PASC) which is 
appointed to examine Ombudsman reports and matters in connection 
therewith, and to consider matters relating to the quality and standards of 
administration provided by civil service departments, and other matters 
relating to the civil service7.  The Committee has been robust, both in publicly 
holding the Ombudsman to account8 and in pursuing with government issues 
arising from the Ombudsman's investigations9. 
 

                                                 
7 
http://www.parliament.uk/parliamentary_committees/public_administration_select_committee/remit.cfm. 
8 See, for example 
http://www.publications.parliament.uk/pa/cm200708/cmselect/cmpubadm/1144/8103002.htm, the record 
of  the 30 October 2008 public oral evidence session on The work of the Ombudsman 2007-8 at which 
the Ombudsman acknowledged 'We had a bad year last year. When I sat here 12 months ago, I did not 
see it coming and that has been a source of great concern to me. I absolutely agree that we want to be 
exemplary and I am well aware that these are not exemplary results'. 
9 For example the PASC session on 11 February 2009 when the Economic Secretary to the Treasury 
was questioned in relation to the Ombudsman's Equitable Life report: described in media reports (see 
http://www.telegraph.co.uk/finance/newsbysector/banksandfinance/insurance/4593286/Equitable-Life-
debate-leads-to-Treasury-name-calling.html) as `a grilling' involving `heated exchanges'. 
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The UK Parliamentary Ombudsman is directly funded by government but has 
agreed with the relevant government departments a statement10 which sets 
out their responsibilities in providing the necessary resources and support to 
her to ensure the effective operation of her office in accordance with the 
intentions of Parliament; and her responsibilities in demonstrating proper 
accountability for the public monies provided to her. 
 
These arrangements, I would argue, provide a framework within which the 
Parliamentary Ombudsman is financially accountable without being subject to 
undue influence, interference or micro-management from funders; and even 
more importantly ensure that she is subject to clear, public and robust 
accountability to Parliament while at the same time her work can 
systematically and effectively support Parliament in holding government to 
account. 
 
I would also argue that these arrangements provide a more effective and 
appropriate balance between the principles of accountability and 
independence than exists in Scotland.  Following their comparative research 
on Ombudsmen in the UK and other countries, Kirkham et al11 have argued 
that it is questionable whether the arrangements in Scotland (and Wales and 
Northern Ireland) as compared with the UK Parliamentary Ombudsman 'will 
facilitate the long-term understanding and appreciation of the work of an 
ombudsman necessary to enable the respective chambers to provide a 
supportive role on a par with PASC'. 
 
Examples of unnecessary tension have arisen when the SPSO has received 
specific complaints about the SPCB and made recommendations to them 
about changes in their practice.  In addition, there can be unnecessary 
tensions in relation to the budget, when there is an overall constraint on the 
SPCB in terms of a percentage formula.  As the Finance Committee 
recognised, the work of the SPSO is demand-led. The current arrangements 
however are not well adapted to allowing funding to reflect increased demand 
in a timely way and this has had a direct impact on timescales for handling 
complaints. 
 
8.  When discussing budgetary constraints you highlighted tensions 
that arose when there was a large increase in the number of complaints 
you received.  You also explained issues around establishing a 
maximum period to handle any complaint.  Would including within the 
legislation a requirement similar to that for the Standards 
Commissioners (sections 7(11) and 8(3) refer) that once a complaint is 
not concluded within a set time a report is made to the Parliament 
together with an explanation address both of these points?  Such a 
provision would afford an opportunity to in effect alert Parliament of 
such a tension?  I would also welcome any suggestions you have as to 
an appropriate time-period. 

                                                 
10 http://www.ombudsman.org.uk/about_us/governance/statement_of_responsibility.html 
11 Richard Kirkham, Brian Thompson, Trevor Buck, 'When Putting Things Right Goes Wrong: Enforcing 
the Recommendations of the Ombudsman', in Public Law, 2008 
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The kind of budgetary tensions that can arise in the current arrangements 
have been described above.  We can see why the Committee may be 
exploring a linkage between excessive investigation periods and resourcing, 
and there is of course a relationship.  Indeed the Committee will not be 
surprised to learn that we are supportive of the principle behind this 
suggestion.  We do, however, have some reservations. 
 
The SPSO sets target turnaround times for our casework and we currently 
include information about time taken to consider complaints in our Annual 
Reports12.  We aim to issue determinations as quickly as possible and in the 
last complete business year we issued 88% of our decisions within 12 
months.  We also report quarterly performance information to the SPCB which 
helps inform our annual budgetary discussions.  A legislative requirement in 
this respect may prove to be somewhat disproportionate and inflexible. 
 
It would be particularly inflexible in a 'one-stop-shop' model. Given the range 
of issues covered by the SPSO, the nature and complexity of the complaints 
we receive vary considerably.  This poses some practical difficulties in 
applying the same timescales through a statutory provision to such a wide 
range of complaints.  However, as indicated above, this does not mean that 
timescales and targets cannot be set and this is something that we currently 
do. 
 
Furthermore, we would submit that the parallel with the Standards 
Commissioners is not a strong one.  Sections 7(11) and 8(3) of the Scottish 
Parliamentary Standards Commissioner Act 2002 relate to the activities of a 
Commissioner considering complaints against Members of the Parliament and 
reporting on them to a committee of the Parliament.  As discussed, the remit 
of the Ombudsman is wider and the types of complaint investigated much 
more varied.  Given that, I question whether similar provisions in respect of 
the Ombudsman would be either appropriate or practicable. 
 
I hope that my comments are helpful to the Committee.  My office will be 
happy to provide any additional information that the Committee requires. 
 
Professor Alice Brown 
Ombudsman 
13 February 2009 
 

                                                 
12 See 2007-08 Annual Report, page 9.  
http://www.scottishombudsman.org.uk/files/webfm/Publications/Annual%20reports/SPSO%20Annual%2
0Report%202007-08.pdf 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH PUBLIC 
SERVICES OMBUDSMAN 
 
Thank you very much for your response of 13 February to my request for further 
specific evidence dated 29 January.  Having considered your response there are a 
number of areas upon which the Committee have requested further information and 
clarification.   
 
In relation to your first answer the Committee noted the few references to SPSO in 
the MORI research and in particular the absence of any specification covering the 
“high level of awareness”.  Do you have the information or data that was available to 
MORI to enable them to make that statement? 
 
In relation to your second answer, while noting all that you provide, would the 
Committee be correct in coming to the conclusion that no evidence is available to 
support a conclusion that public awareness of an Ombudsman is higher than for a 
commissioner? 
 
On the third question, thank you for the background material.  It would be helpful if 
you could indicate your views on a legislative provision which would require approval 
of the sponsoring body before the Ombudsman could initiate any systemic 
investigation.  The Committee appreciate the need to avoid impinging on the 
Ombudsman’s operational independence although I think it is generally accepted 
that some budgetary and resource control is appropriate.  Perhaps any such 
provision could be prepared to avoid impinging on core activities. 
 
 
Given the helpful information provided in answer to the fifth question, does that mean 
that you have sufficient existing accommodation to allow for example, the 
Commissioner for Public Appointments for Scotland to be housed in 4-6 Melville 
Street? 
 
Moving on to your seventh answer I am afraid that it is not clear to the Committee 
how, in practice, the arrangements you describe for the funding of the UK 
Parliamentary Ombudsman differ to the financial and governance arrangements that 
the SPCB has indicated apply to the SPSO.  Could you make it clear in what way the 
present arrangements provide the possibility of the SPCB being able to exercise 
“undue influence, interference or micro-management” over the SPSO? 
 
The Committee was interested to note tensions caused by complaints about the 
SPCB being received by SPSO.  To assist us in exploring this aspect further with 
SPCB witnesses we would welcome what further information on these matters you 
are able to provide.  Similarly any examples or potential examples that you can 
provide which inhibit “the Parliament as a whole from either holding us to account or 
interacting with us in a way that allows our work to effectively support the Parliament 
in holding government to account” would be useful.  It would also be helpful if you 
would elaborate on how the UK rules would assist here. 
 
The Committee has noted the Craigforth findings covering Quarters 1 and 2 of 2008 
which you helpfully refer to in your comments on Mr French’s written evidence, 
where in particular, the time taken to deal with their complaint is rated satisfactory by 
only 39% of respondents.  The Committee is grateful for your answer to question 8 
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and note you are supportive in principle of the suggestion made.  Given that, it 
seems we agree the need to consider what an appropriate and practicable measure 
would be.  To assist it would be helpful if you could provide further detailed 
information on the time taken to reach decisions.  In particular can you break down 
the 88% of decisions you refer to into quarters and also indicate the actual time the 
other 12% took?  If it would assist in understanding, the nature of the relative 
complaints could also be provided.   Any suggestions as to an appropriate approach 
would be welcome. 
 
To facilitate our inquiry it would be appreciated if you could reply by 6 March and I 
apologise for the tight timescale which is required to fit in with our revised evidence 
timetable.   This request and your reply will be made generally available on the 
committee’s web pages. 
 
 
Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
26 February 2009 
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SCOTTISH PUBLIC SERVICES OMBUDSMAN TO THE REVIEW OF SPCB 
SUPPORTED BODIES COMMITTEE’S LETTER OF 26 FEBRUARY 2009 
 
Thank you for your letter of 26 February following the additional evidence I provided 
in a letter dated 29 January.  Here is my response to the points you raise.   
 
1. In relation to your first answer the Committee noted the few references to 
SPSO in the MORI research and, in particular, the absence of any specification 
covering the ‘high level of awareness’.  Do you have the information or data 
that was available to MORI to enable them to make that statement? 
 
Regrettably, we do not have access to any more information than was published by 
the Government in the full report (reference already provided).  The research was 
qualitative: Ipsos MORI conducted a series of focus groups across Scotland from 
which the conclusions were drawn. 
 
2. In relation to your second answer, while noting all that you provide, would 
the Committee be correct in coming to the conclusion that no evidence is 
available to support a conclusion that public awareness of an Ombudsman is 
higher than for a commissioner? 
 
We have been unable to source direct, quantifiable survey evidence that supports the 
proposition.  However, we do not wholly agree that the arguments and information 
we have submitted constitute an absence of evidence.  We feel they provided 
general support for this point.  We note also that this point is rehearsed in the SPICe 
‘models of governance’ paper prepared for the RSSB Committee, in which the 
Scottish Executive’s consultation paper from 2000 is quoted as follows: 
 
“The Executive is inclined to drop the use of the Commissioner title as it seems to 
cause confusion with other types of office and does not clearly indicate what the job 
is.” 
 
We would also draw to the Committee’s attention an ongoing joint project between 
BIOA and the Cabinet Office to produce guidance for Whitehall Departments on the 
use of the term Ombudsman.  A draft paper we have seen includes the following 
advice: 
 
“Unless there are overriding reasons to the contrary, use the term ‘Ombudsman’ for 
genuinely independent redress schemes, as it has wide and increasing national and 
international public use and understanding, rather than other names such as 
‘Commissioner’ or ‘Adjudicator’.” 
 
If the Committee would find it helpful to learn more about this work we suggest that 
BIOA or the Cabinet Office should be approached directly. 
 
Finally, in this connection, the Committee may also be interested in awareness 
research conducted some years ago by MORI for the Parliamentary, Health Service 
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and Local Government Ombudsmen in England, though it too does not address the 
comparison issue directly. 
 
Further details at: 
http://www.lgo.org.uk/GetAsset.aspx?id=fAAyADMAOQB8AHwARgBhAGwAcwBlAH
wAfAAwAHwA0 
 
3. On the third question, thank you for the background material.  It would be 
helpful if you could indicate your views on a legislative provision which would 
require approval of the sponsoring body before the Ombudsman could initiate 
any systemic investigation.  The Committee appreciate the need to avoid 
impinging on the Ombudsman’s operational independence although I think it is 
generally accepted that some budgetary and resource control is appropriate.  
Perhaps any such provision could be prepared to avoid impinging on core 
activities. 
 
We do accept there is a need for budgetary and resource control.  Although in some 
circumstances, undertaking a systemic investigation may allow us to handle a series 
of individual complaints across Scotland more efficiently, it is clearly the case that 
such investigations would require resourcing commitments.   The existing 
mechanisms by which the SPSO submits, for discussion and agreement with the 
Parliament, annual activity plans together with the associated resourcing 
requirement, and then publishes annual reports on which it is held to account, would 
we submit offer an adequate opportunity for monitoring the resourcing implications of 
systemic investigations – this is how the issue is managed in other jurisdictions. 
 
We think a useful distinction can be made here between discussions about the 
amount of budget and resource set aside for or actually used for such investigations 
and the decision around the subject matter of such investigations.  The decision 
about the subject matter is one on which we would need to retain independence and, 
on this point, we would draw your attention to paragraph 2(2) of Schedule 1 to the 
Scottish Public Services Ombudsman Act 2002 which provides that the Ombudsman, 
in the exercise of that officer’s functions, is not subject to the direction or control of 
any Member of the Parliament; any member of the Scottish Executive; or the 
Parliamentary corporation (except in respect of accounting requirements and laying 
an Annual Report).  The report of any systemic investigation would be laid before 
Parliament so this would not prevent discussion on the content once the investigation 
was complete but there should be no suggestion of undue influence in the decision to 
undertake a specific investigation.  
 
4. Given the helpful information provided in answer to the fifth question, does 
that mean that you have sufficient existing accommodation to allow for 
example, the Commissioner for Public Appointments for Scotland to be housed 
in 4-6 Melville Street? 
 
With some alterations, it would be possible to accommodate up to six more 
workstations in semi-open plan office space with access to meeting rooms. 
Therefore, dependent on the requirements of the Commissioner for Public 
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Appointments (with whom we have had no recent discussions on this subject) it 
would be possible to accommodate them. 
 
5. Moving on to your seventh answer I am afraid that it is not clear to the 
Committee how, in practice, the arrangements you describe for the funding of 
the UK Parliamentary Ombudsman differ to the financial and governance 
arrangements that the SPCB has indicated apply to the SPSO.  Could you make 
it clear in what way the present arrangements provide the possibility of the 
SPCB being able to exercise “undue influence, interference or micro-
management” over the SPSO?  
 
6.  The Committee was interested to note tensions caused by complaints about 
the SPCB being received by SPSO.  To assist us in exploring this aspect 
further with SPCB witnesses we would welcome what further information on 
these matters you are able to provide.  Similarly any examples or potential 
examples that you can provide which inhibit “the Parliament as a whole from 
either holding us to account or interacting with us in a way that allows our 
work to effectively support the Parliament in holding government to account” 
would be useful.  It would also be helpful if you would elaborate on how the UK 
rules would assist here. 
 
We have decided to reply to these two, related questions together.   
 
On the broad issue of the Parliament’s interaction with the SPSO, my essential 
concern is that the statutory role given to the SPCB in relation to this office’s financial 
arrangements creates a danger that the Ombudsman is regarded by the Parliament 
as a whole as being the SPCB’s `baby’ and that this stands in the way of the 
Parliament developing the sort of symbiotic relationship the House of Commons has 
with the UK Parliamentary Ombudsman.   
 
The Scotland Act 1998 established the SPCB to provide the Parliament, or ensure 
that the Parliament is provided, with the property, staff and services required for the 
Parliament’s purposes.  It is a body within the SPSO’s jurisdiction.  The equivalent 
body for the House of Commons is the House of Commons Commission which has 
no involvement in the funding of the UK Parliamentary Ombudsman.  Nor, 
incidentally, is the Commission within the jurisdiction of the UK Parliamentary 
Ombudsman whose office takes the view that as they were set up to serve 
Parliament by looking at complaints against the executive it would be unusual for 
them to have oversight over one of the Parliament’s offices.  The arrangements for 
the UK Parliamentary Ombudsman’s funding which I described in my previous 
submission allow both for proper scrutiny and accountability of the Ombudsman and 
appropriate checks and balances should the executive, as source of the 
Ombudsman’s funding, seek to place inappropriate constraints on his or her 
operations.  There are no such checks and balances in the current Scottish 
arrangements.  As I described in my previous submission, the Select Committee for 
Public Administration both hold the UK Parliamentary Ombudsman to account 
publicly and make effective use of the Ombudsman’s findings to hold the 
Government to account.   
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We receive very few complaints about the SPCB but consideration of one of the 
complaints which we have received showed that it had not complied with the 
requirement placed on it by section 22 of the Scottish Public Services Ombudsman 
Act 2002 to make information available to the public about their right to bring a 
complaint to the Ombudsman.  We drew this to the attention of the SPCB’s Director 
of Resources and Governance, who was our point of contact in relation to these 
complaints, in 2006 and again in 2007.  Given that he was also the official with lead 
responsibility for matters relating to the SPSO’s budget I hope the Committee will 
understand why I have referred to potential tensions. 
 
7.  The Committee has noted the Craigforth findings covering Quarters 1 and 2 
of 2008 which you helpfully refer to in your comments on Mr French’s written 
evidence, where in particular, the time taken to deal with their complaint is 
rated satisfactory by only 39% of respondents.  The Committee is grateful for 
your answer to question 8 and note you are supportive in principle of the 
suggestion made.  Given that, it seems we agree the need to consider what an 
appropriate and practicable measure would be.  To assist it would be helpful if 
you could provide further detailed information on the time taken to reach 
decisions.  In particular can you break down the 88% of decisions you refer to 
into quarters and also indicate the actual time the other 12% took?  If it would 
assist in understanding, the nature of the relative complaints could also be 
provided.  Any suggestions as to an appropriate approach would be welcome. 
 
The SPSO acknowledges that the time taken to deal with complaints is very 
important to complainants – we are committed to dealing with complaints as quickly 
as we can (see for example our service standards at: http://www.spso.org.uk/about-
us/our-service-standards).  Some complaints however take a considerable amount of 
time to resolve.  Almost by definition, only the most complex or intractable disputes 
reach the SPSO, and some elements of the process are beyond our direct control.  
 
The Committee’s suggestion to copy the practice for Parliamentary Standards 
complaints (where, for every case still open after the set time, a report is made to the 
Standards etc Committee) is not unlike the existing practice at the SPSO: where 
cases exceed our turnaround time targets, the Executive Board already receives an 
exception report.  Improving the transparency of this kind of arrangement would need 
to take account of the legislative requirement for the SPSO to conduct its 
investigations in private.  But there may be a way of respecting this whilst making 
summary information on ‘exceptional’ cases available to the Parliament and thereby 
increasing accountability and providing the kind of resourcing trigger that the 
Committee has described.  We would suggest that more detailed analysis on this 
issue would be needed before setting any timeframe and that primary legislation 
would require careful drafting to permit future flexibility.  We would be happy to 
discuss this with the Committee in further detail if that would be helpful. 
 
You have asked for further information on the time we take to reach decisions – see 
the attached graph giving information on the numbers of cases determined at 
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particular ‘ages’ last year ( a year in which a considerable number of quite old cases 
were determined). 
 
I trust the Committee finds this further information helpful.  
 
 
6 March 2009 
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Annex 1 
 

Complaints determined in 2007/08 by time taken to determine (all steps)
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM KEVIN DUNION, SCOTTISH INFORMATION OFFICER 
 
I am pleased to respond to your invitation to submit my views on the areas to be 
addressed by the SPCB Supported Bodies Committee. 
 
In doing so I am aware of the SPCB’s submission to the Committee dated 3 
December 2008, and the oral evidence given to the Committee on 9 December 2008 
by representatives of the SPCB. My submission addresses some of the proposals 
put forward by the SPCB. I am also mindful of the comments and recommendations 
made in previous reports by the Finance Committee1 and Audit Scotland2

 
However I understand that the SPCB has been asked by the Committee to expand 
upon its views and once I have sight of this additional detail this may affect my own 
position. 
 
In my submission I have focussed on my own role, particularly in light of the SPCB’s 
recommendation. I believe it is important that the arrangements for governance and 
scrutiny are proportionate (I have a budget of c. £1.5m and 24 staff) and appropriate, 
striking the correct balance between my independence and the need for 
transparency and accountability.   
 
I look forward to discussing these issues with the Committee on 3 February 2009.   
 
Introduction
 
1. It is right that Commissioners and the Ombudsman should be scrutinised - like 
any other public authority we should be transparent and accountable for the 
fulfilment of our statutory responsibilities. Where suggestions as to how our roles 
could be improved are made then these should be seriously addressed.  

 
2. However before substantial changes are made to what I believe is already an 
efficient and well-ordered function, it is essential that there is explicit consideration of 
the following: 
 
- what specific changes are being proposed 
- the evidence base as to the benefits of any proposed change   
- the costs and likely consequences of such changes must be fully factored in 
- the benefit to the public should be made apparent.  
 
3. In this submission I have focussed on the consequences for the role of the 
Scottish Information Commissioner. 
 
Context 
 
                                                 
1 The Scottish Parliament Finance Committee Report on Accountability and Governance (7th Report 
2006) 
2 Audit Scotland Report – SPCB – Ombudsman/Commissioners Shared Services (April 2006) 
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4. We are not starting with a clean slate. The various Commissioners and 
Ombudsman have come into being at different times and by different routes. Some 
have evolved; others are entirely new manifestations. All however reflect the explicit 
will of Parliament that such functions should be performed. 
 
5. The Scottish Information Commissioner was brought into being by the Freedom of 
Information (Scotland) Act 2002 (FOISA). I took up post on 23 February 2003. There 
was a strong political desire that FOISA should fully come into force on 1 January 
2005, the same day as for the rest of the UK, even though the Westminster 
legislation had been passed in 2000 and responsibilities for implementation had 
been given to an existing regulator. I shared this sense of urgency. Starting from 
scratch, office premises were identified and a lease signed within 2 months; staff 
recruitment exercise completed within 4 months and my organisation was fully 
operational within 6 months of my taking up post. There was then the considerable 
challenge of approving publication schemes for all the 10,000 public authorities 
covered by FOISA (ranging from Government through to individual GPs) prior to 
implementation. This was done and FOISA was able to come into force on 1 January 
2005.  
 
6. The volume of appeals made to my office has been significantly higher than 
projected both in number and as a proportion of the total for the UK. It had been 
expected that between 150-300 appeals per annum would be made in Scotland, and 
that this would be 10% of the total for the UK Information Commissioner. As Table 1 
below shows uptake has been far higher than projections. Two-thirds of these 
appeals come from ordinary members of the public.  
 
 

 Table 1 2005-6 2006-7 2007-8 
Applications/complaints received    
UK 2713 2592 2646 
Scotland 636 505 414 
Cases closed    
UK 1666 2601 2658 
Scotland 357 559 563 
Decisions issued    
UK 187 339 395 
Scotland 146 232 228 
Cases carried forward    
UK 1290 1371 1363 
Scotland 348 294 147 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7. We have instituted strong case management systems, set targets for case closure 
and are now in a position where we have no backlog of cases, and cases received 
from 1 April 2008 will be closed within 6 months on average. This is a very strong 
performance, and compares well to the position for the rest of the UK. 
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8. My role is quasi judicial. Unlike complaints handling bodies I have powers to 
enforce my decisions and to refer authorities who do not comply to the Court of 
Session where the penalty for non-compliance is that for contempt of court. I have 
issued over 700 formal decisions some of which have been high profile and have 
broken new ground.  
 
9. I also have a statutory duty to promote compliance, good practice and awareness 
of the legislation. The Scottish public's awareness of its right to information has 
grown strongly. Prior to FOISA coming into effect 44% of the Scottish public were 
aware of the legislation; by October 2008 this has grown to 78%, and 67% of people 
think FOISA is directly useful to them. 
 
10. Although the Scottish legislation has only been in effect for less than 3 years our 
reputation is strong.  We now regularly receive international delegations and 
requests for assistance from countries introducing or reviewing right to know 
legislation.  There have been delegations from Canada, India, China, Ireland, Latin 
America and Eastern Europe. We have also advised on improvements to FoI 
legislation for Jamaica, Cayman Islands and Malawi, working directly and also with 
the British Council and the Carter Centre in Atlanta USA. Testimony given by the 
Executive Director of the National Security Archive to the US House of 
Representatives on how to improve enforcement of their federal FOI laws has drawn 
attention to the success we have had in Scotland.3

 
11. It is important to recognise that the Scottish Parliament has passed a well crafted 
law, which has been successfully brought into effect and is gaining international 
recognition. Any proposed changes to the structure, governance and accountability 
of the Scottish Information Commissioner should enhance and not detract from this 
performance and reputation. 
 
Structure   
 
Commissioner or Commission? 
 
12 The role of an independent Commissioner, “not subject to the direction or control 
of the Parliamentary corporation, of any member of the Scottish Executive or of the 
Parliament” is enshrined in the legislation4. The Commissioner’s role is to promote 
and enforce the Freedom of Information Act 2002 and the Environmental Information 
(Scotland) Regulations 2004. All Scottish public authorities are subject to the 
legislation and to the Commissioner’s jurisdiction. This includes the Scottish 
Government, the Scottish Parliament, the Scottish Parliamentary Corporate Body 

                                                 
3 Testimony of Thomas Blanton, Executive Director , National Security Archive, George Washington 
University  to U.S. House of Representatives  17 September 2008 
 
” For example, one of the most effective information commissioners internationally is Kevin Dunion of 
Scotland, … Dunion organized an effective dispute resolution process, issued more than 600 final 
opinions in the first three years of the Scottish law, and has received judicial endorsement of his major 
findings.”  
” 
 
4  Freedom of Information (Scotland) Act 2002 42(7) 
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and also bodies such as the Scottish Public Services Ombudsman, the Scottish 
Human Rights Commission, etc. 
 
13. In my view it would compromise the role of the Scottish Information 
Commissioner should the post be part of a wider Commission alongside other office-
holders who were subject to the Commissioner’s jurisdiction. It would almost 
certainly colour public perception as to the relationship between the Commissioner 
and any of those office-holders who were the subject of an appeal by a dissatisfied 
applicant for information. 
 
14. Given this quasi judicial role (which is distinct from complaint handling) and the 
evidence that the functions of the role are being carried out effectively, I am of the 
view that the Scottish Information Commissioner’s function should remain separate, 
as recommended by the SPCB. 
 
15. That being so, I do not see the need to alter the construction of this post from a 
Commissioner to a Commission (nor do I think this is being proposed by the SPCB 
for my post). Current international practice is to have a single office-holder. This 
provides clarity and consistency as to decisions and identifiable leadership and 
accountability. A very small number of countries do have Commissions, principally 
reflecting population size (such as Mexico and India) or political culture (such as 
Jamaica). These can operate successfully, but in some cases have been identified 
as the cause of significant delay in dealing with cases. 
 
16. Restructuring to have a Commission with a Chair and appointed Commissioners, 
supported by a Chief Executive, would be disruptive and increase costs, and could 
well decrease efficiency in coming to case decisions.  As Commissioner I am 
supported by proficient, professional staff providing advice on cases and in particular 
my Head of Investigations is a qualified solicitor providing in-house legal advice. Our 
Investigation Procedures incorporate a full internal review procedure which ensures 
the production of well considered, consistent and legally enforceable decisions. If on 
occasion I require a second opinion this is provided by retained external legal 
advisers. This has proven to be efficient and cost effective. 
 
Legal Status of the Commissioner - Personal Liability 
 
17. I am pleased that the SPCB wishes to use this opportunity to resolve the issues 
regarding legal status of the Commissioner.  However I am not convinced this matter 
can be fully resolved in the way suggested by the SPCB in its submission to the 
Committee. 
 
18. My legal advice, which was taken at the SPCB’s suggestion and has been 
shared with it, is that the Scottish Information Commissioner is the individual who 
holds that post and has no legal identity separate from that individual. The SPCB 
proposal to indemnify the individual holding the post against claims arising out of the 
discharge of the office-holder’s duties is welcome so far as it goes.  
 
19. However there are further complications, which are likely to become apparent 
when a Commissioner demits office, especially should this occur unexpectedly or 
unwillingly.  For example, as there is no distinct legal entity, my staff are employed 
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by me as an individual and, should I leave office suddenly, they would have no 
employer. It may be made a contractual obligation upon any subsequent 
Commissioner to become the employer of existing staff, and this same obligation 
may have to be placed upon any interim Commissioner (who could be an existing 
member of staff).   This situation may also require the application of TUPE 
regulations transferring the employment of staff members to an interim 
Commissioner and then repeating the process when a permanent Commissioner is 
appointed – and even this process is not assured.  Clearly, this position is 
cumbersome and unsatisfactory, and could be stressful for all concerned. 
 
20. Contracts, leases etc are also signed in my name, and cannot be in the name of 
the Scottish Information Commissioner as a distinct and separate entity. Liabilities 
and charges arising from these could be indemnified. However on leaving office 
there would still be the necessity to secure, for example, the transfer of the lease to a 
new Commissioner (and any interim Commissioner) assuming the landlord was 
willing to do so. Furthermore I am advised that in the event of the death of a 
Commissioner whilst in post, the lease for an office would form part of their estate 
(along with the liabilities attached to it). 
 
21. My understanding is that a remedy would lie in the creation by statute of a body 
corporate (as distinct from the English common law provision of a corporation sole) 
in which the Commissioner is the sole member. I would welcome the Committee 
making a recommendation to this effect, or some other recommendation which 
would resolve the types of issues which I have raised and which indemnity alone 
would not resolve. 
 
Terms and Conditions
 
Term of Office  
 
22. A single term of office has its merits. It removes uncertainty as to whether the 
Commissioner will be re-appointed and could be seen to bolster the independence of 
the Commissioner. A period of 7 or 8 years seems appropriate. 
 
Removal from Office  
 
23. I do not see the merit of altering the provision under Part 3 in the Freedom of 
Information (Scotland) Act 2002 which requires removal from office to be voted for by 
no less than two thirds of the total number of all MSPs. Involuntary removal from 
office in this fashion would be a serious matter and I think the provision in FOISA 
makes an appropriate threshold compared to that in section 3 of the Commissioner 
for Children and Young People (Scotland) Act 2003 which relies upon the number of 
MSPs present and voting. 
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Property / Location 
 
24. The 2006 Finance Committee Report5 specifically notes the power given to the 
SPCB with regard to approval on premises location in the Scottish Commission for 
Human Rights Act 2006, and recommends the legislation for existing Commissioners 
and Ombudsman be amended to provide the SPCB with similar power in order to 
ensure it can approve future determination of location. 
 
25. In its report the Finance Committee remained “very concerned by some of the 
location decisions taken by commissioners e.g. the Freedom of Information 
Commissioner” (sic).  However the basis for the Committee’s concern is not clear, 
and has not been made explicit. 
 
26. As indicated earlier there was an urgent need for me to locate premises following 
my appointment. It was quickly apparent that I could not co-locate with the SPSO 
who was at that time negotiating a lease on premises in Edinburgh in which to 
combine staff from existing separate offices.  In any case I was encouraged by the 
SPCB to locate outwith Edinburgh and I was the only Commissioner or Ombudsman 
to do so until the recent co-location of the Scottish Human Rights Commission with 
the Equalities and Human Rights Commission in Glasgow.  I considered a number of 
premises in different locations, including Kirkcaldy and Dundee, none of which were 
suitable, and settled upon my current location as it offered excellent value for money 
and appropriate security for my operational requirements.  In April 2003 I attended a 
meeting of the SPCB at which I summarised the search which had been conducted 
to establish what was available and I indicated at that point that a lease on 
favourable terms was being negotiated on premises in St Andrews.  Members of the 
committee gave no indication that they were dissatisfied with this decision. If a 
preferred location was the priority (and no location was indicated) then a longer 
period of search could have been undertaken - but this would certainly have meant 
that the Scottish freedom of information legislation could not have come fully into 
effect at the same time as the UK legislation and that was the clearly expressed 
priority at that time. 
 
27. There is no practical reason for my office to be located in Edinburgh and, 
drawing upon the 2009-10 budget submissions for commissioners and ombudsman, 
I am of the view my property costs per employee represent excellent value for 
money at £4,200 per annum, compared with £5,800 for the SPSO and £8,800 for 
OCPAS. 
 
28. I have reservations about co-locating with public bodies over which I have 
jurisdiction and also whether the assumed savings in shared costs would materialise. 
Typically it is argued that back of office activities could be shared, generating 
savings. Firstly such activities are a very small part of my expenditure. Secondly 
these activities are not divorced from front-line investigations which depend upon 
professional administration such as case management and records management 
systems and the secure storage and retrieval of documents in dispute. Security is 
vital for these functions. It is a criminal offence6 for me or my staff to reveal 
                                                 
5 The Scottish Parliament Finance Committee Report on Accountability and Governance (7th Report 
2006) 
6 Freedom of Information (Scotland) Act 45(3) 
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information gathered in the course of an investigation. It is also the case that we 
receive documents and submissions containing classified material (e.g. one of the 
cases I investigated recently related to nuclear security).  I am security vetted, as are 
many of my staff and shortly this will be a requirement for all staff, including 
administrators. Authorities such as the police require the strongest assurances as to 
the security of sensitive information. It would not be appropriate to share offices or 
systems where security could be compromised, even by colleagues from other 
organisations passing by the desks or computer screens of investigative staff, far 
less by sharing computer and storage facilities.  
 
29. For reasons mentioned earlier I am of the view that it would affect public 
perception of my independence were I to share premises and facilities with those 
bodies which come under my jurisdiction and which are currently the subject of FoI 
requests and appeals. 
 
30. Finally whether or not co-location was ever desirable the existing circumstances 
almost certainly mean that a direction to co-locate or to move for some other reason 
would be costly, especially in the current climate so far as being able to assign the 
existing lease, and given the need to compensate staff. It would be highly disruptive 
and I do not see any obvious benefit to the public which warrants this. 
   
Commissioner’s Terms and Conditions 
 
31. The terms and conditions on which Commissioners are appointed are somewhat 
sparse. They reflect some basic aspects of terms and conditions similar to SPCB 
staff such as for holiday entitlement, expected hours of work etc. However these are 
not amplified further. The Commissioner does not have any employment rights, 
which is all the more reason then that there should be a fuller exposition of terms 
and conditions and to have a structure in place allowing Commissioners to raise any 
issues regarding terms and conditions which affect them.  I note for example that 
Audit Scotland7 recommended the establishment of a remuneration committee and I 
recommend that such a committee, dealing also with terms and conditions generally, 
be established.  
 
Governance and Accountability 
 
32. By way of context, I am supported in my work by a small team of 24 staff, and my 
annual budget is c. £1.5m. The staff structure reflects the key functions of the 
organisation: Enforcement – 16 staff; Policy and Practice - 4 staff; Operational 
Management (including finance and administration) – 4 staff. 
 
33. The governance and accountability arrangements have to balance a proper 
regard for the Commissioner being held to account for the discharge of functions and 
use of public funds, and ensuring that this is both proportionate and does not have 
the effect or appearance of exercising direction or control, or compromising the 
independence of the Commissioner. 
 

                                                 
7 Audit Scotland Report – SPCB – Ombudsman/Commissioners Shared Services (April 2006) 
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34. In practice governance and accountability has developed considerably since I 
have taken up office and the Committee should be aware of the range of measures 
which are now in place. In brief, in addition to my annual budget submission the 
SPCB receives my strategic plan, a monthly projection of costs in justification for the 
draw down from budget, and a dashboard of case performance against targets.  All 
except the monthly projection of costs are published on my website, together with my 
annual operational plans, quarterly progress reviews, and a monthly financial 
statement.  
 
35. In addition my accounts are audited by Audit Scotland and are laid before 
Parliament, as is my Annual Report. I have appointed a firm of accountants as 
internal auditors who regularly check financial controls, risk management, adherence 
to procedures etc. The reports from Audit Scotland and my internal auditors are 
scrutinised by an external Audit Advisory Board (AAB) (drawn from members of the 
Scottish Parliament’s own AAB). This Board also scrutinises my annual budget 
proposals which are then subject to further scrutiny and comment by SPCB before 
being approved by the Scottish Parliament’s Finance Committee. 
 
36. The SPCB has to approve explicitly the recruitment of any additional staff or the 
creation of new posts. My salary and expenses are paid or reimbursed directly by the 
SPCB. 
 
37. In my view the arrangements are working well but could be still further enhanced, 
and I offer some suggestions below.  
  
38. Strategic Management - establishing a Management Group, chaired by the 
Commissioner and comprising the 3 senior staff and 2, or at most 3, non-executives, 
recruited with the support of my AAB, and the Commissioner for Public 
Appointments. These non-executives would support me in areas such as strategic 
development, risk management and operational planning and review, and in 
ensuring best value (including consideration of shared services). They would 
complement the experience and skills available within the current senior 
management team.  They would have no role or influence with regard to individual 
investigations and decisions. I believe this would be a low cost way of improving 
upon the current arrangements and that this could be achieved without legislative 
change and with modest additional expenditure. 
 
39. Strategic Planning - I would be happy to lay future strategic plans before 
Parliament and to prepare these on a rolling 3-year basis. The SPCB in its 
submission suggests that, when drafting strategic plans, I should invite comments 
from it and others.  I believe this could be a purposeful and valuable dialogue as long 
as such comments did not become de facto instructions or gave the impression of 
direction or control.   
 
40. Financial Planning - the benefit of engaging the SPCB in strategic planning 
would be to provide a strong underpinning to forward financial planning which the 
current annual settlement lacks, especially with regard to non-recurring or capital 
expenditure. The rolling strategic plan should be matched with a rolling financial plan 
which would make provision for such non-recurrent expenditure. This would inform 
the annual budget which would improve on the current approach of a flat rate 
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percentage increase on the previous year’s budget and would avoid necessary 
variations in expenditure being interpreted as unreasonable budgetary expectations.  
This would also provide the basis for end of year arrangements which many public 
authorities already can take advantage of. 
  
41. Financial Provision - I note that the SPCB goes further and proposes a change to 
legislation making the Commissioners’ and Ombudsman’s financial expenditure 
plans subject to approval by the SPCB.  I would wish to be clear about the basis for 
this. If the SPCB is to be given the authority to withhold approval for specific 
elements or amounts of expenditure, even though these are legitimate and within 
budget, then this could be said to be exerting direction and control. It should be 
acknowledged that the Commissioner has been appointed by the Scottish Ministers 
as an Accountable Officer in his own right making him directly accountable to the 
Scottish Ministers for his financial management and subject to the same accounting 
and external auditing requirements of other public bodies. The Commissioner should 
be allowed to exercise the operational judgement which goes with this responsibility, 
within the arrangements for financial planning and control which are already in place 
and shown to be effective.   
 
42. General Powers – I agree that it makes sense for the SPCB to approve the 
acquisition or disposal of land  
 
43. I publish and lay before Parliament my Annual Report and I would welcome the 
opportunity to formalise an arrangement under which I would present this to the 
SPCB or to the appropriate Parliamentary Committee. 
 
44. Appointment of Staff - FOISA already provides that the appointment of staff, their 
terms and conditions and arrangements regarding pensions etc are approved by the 
SPCB and I see no need for change to statute. 
 
45. Given the relatively modest size of my budget, and the comprehensive 
governance arrangements which already exist, this approach would allow members 
of the SPCB and its officials to engage at a strategic level, and avoid the dangers of 
micromanagement or suggestions of direction and control. 
 
Shared Services 
 
46. I am committed to constantly reviewing our operations to identify opportunities to 
improve economy, efficiency and effectiveness.  
 
47.  In practise the scope to find savings within my budget is limited.  Salaries 
represent almost 80% of my costs the remainder of my budget (c. £300,000) funds 
ongoing and largely committed costs, such as rent, rates etc. 
 
48. I believe the way forward is to develop the existing collegiate approach and I 
would suggest the SPCB’s officials could have a useful role to play here, as well as 
colleagues in the offices of Commissioners and Ombudsman.  We have benefitted 
from this approach in terms of procurement, IT, and training.  
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49. Although this could be made even more effective by an explicit arrangement, I 
am not convinced it requires legislative change regarding the sharing of services as 
proposed by the SPCB.  There is nothing in FOISA which would prevent the sharing 
of services and presumably any developments in this area would be subject to a 
business case analysis and discussion with the office-holders.  
 
50. With regard to HR, my staff are employed on terms and conditions which are 
very closely modelled on the Parliament’s and we are therefore already effectively 
enjoying the benefits of a shared service as I do not employ staff or external advisers 
for the purposes of negotiation.   
 
Conclusion 
 
51.  I believe that governance and scrutiny arrangements can be refined still further 
but fundamentally we have in place a sound system which is delivering effective 
performance so far as the role of the Scottish Information Commissioner is 
concerned. 
 
Kevin Dunion 
Scottish Information Commissioner 
19 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM KATHLEEN MARSHALL, SCOTLAND’S COMMISSIONER FOR 
CHILDREN AND YOUNG PEOPLE 
 
Summary 
 
• Scotland’s Commissioner for Children and Young People (SCCYP) welcomes 

the opportunity to reflect on how governance arrangements support efficient and 
effective execution of the duties of the office. 

• SCCYP is open to considering proposals for greater sharing of services through 
the provision of central services for a number of bodies for functions such as HR, 
IT, procurement, Equalities support and monitoring, and general development of 
policies and procedures. These proposals should include full cost-benefit 
analyses. 

• SCCYP believes that the reasons for establishing the office of Commissioner for 
Children and Young People are still valid and that these can best be taken 
forward through a separate and independent statutory office which might, 
nonetheless, benefit from sharing some central services with other offices. 

• SCCYP supports various other proposals of the SPCB including: a single, non-
renewable term of office; clear and fair criteria and procedures for dismissal; the 
requirement to lay a strategic plan before Parliament; and clarification of the 
legal status and liability of office-holders. 

• SCCYP has no objection to proposals about authority to determine the location 
of the office. 
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1. Introduction 
 
I am grateful for the opportunity to submit evidence to the Review of SPCB 
Supported Bodies Committee. 
As I am nearing the end of my term of office as Scotland’s first Commissioner 
for Children and Young People, I welcome the opportunity to reflect on how 
the structural arrangements have supported or inhibited the core work of the 
office, and what changes might contribute to efficiency and effectiveness in 
taking forward the important agenda that Parliament embraced when it willed 
my office into being. 
In this document, I will set out: 
 
• The role of the Commissioner for Children and Young People; 
• The reasons for establishment of the office; 
• My response to the proposals submitted by SPCB; 
• My suggestions about the sharing of services; 
• My response to issues about governance and term of office; and 
• My response to other issues emanating from the Finance Committee 

Inquiry. 
 
For ease of reference, I append to this document the written evidence I 
submitted to the Finance Committee Inquiry in April 2006. 
I will be happy to explore these matters further when I give my oral evidence 
to the Committee. 
 

2. The Role of Commissioner for Children and Young People 
 
The post was established by the Commissioner for Children and Young 
People (Scotland) Act 2003. It was a Committee Bill preceded by a ten-year 
long campaign by children’s organisations and informed by extensive 
consultation with children, young people and other stakeholders. 
The Commissioner’s general function is to promote and safeguard the rights 
of children and young people up to age 18, or 21 if they have ever been “in 
care” or “looked after” by a local authority. More specifically, the 
Commissioner must: 
 
• Promote awareness and understanding of the rights of children and young 

people; 
• Keep under review the law, policy and practice relating to the rights of 

children and young people with a view to assessing the adequacy and 
effectiveness of such law, policy and practice; 

• Promote best practice by service providers; and 
• Promote, commission, undertake and publish research on matters relating 

to the rights of children and young people. 
 
A particular feature of the Act is the emphasis on consulting and involving 
children and young people. The office’s current work plan has been informed 
by the views of more than 16,000 children and young people. 
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The Commissioner does not have a remit for resolving individual complaints, 
but may carry out an investigation of potential breaches of rights where these 
affect either all children and young people or groups of them. There are some 
limits on the investigative power where the issue is one before the courts, 
where it relates to a matter reserved to Westminster, or where it would 
duplicate the work that is properly the function of another person. 
The Commissioner’s role has a particular (but not exclusive) focus on the 
1989 United Nations Convention on the Rights of the Child (UNCRC), which 
was ratified by the UK in 1991. 
 

3. Why the office of Commissioner was established 
 

3.1 To take forward the conclusions of a Parliament Committee Inquiry 
 
The office was established through legislation following on from a Committee 
Bill. The Education, Culture and Sports Committee conducted an Inquiry with 
the following remit: 
 
• To establish whether there was a need for the post of Children’s 

Commissioner in Scotland; 
• To outline what the roles and responsibilities of a Scottish Children’s 

Commissioner should be. 
 
The Inquiry’s report in 2002 noted that: 

“The Scottish Executive invited the committee to consider the 
issue in the context of the need for: added value in a new office; 
avoiding duplication or overlap with existing services; and 
clarification of the role and remit of a commissioner.”1

After extensive research and consultation with children, young people and 
adult stakeholders, the Inquiry made the following recommendations: 
 
Summary of Recommendations2

83. There is a need to co-ordinate, monitor and promote children's issues, 
including progressive implementation of the UN Convention on the Rights of 
the Child.  
84. The Scottish Executive should consider additional funding for those 
organisations whose work promotes a positive profile in society for children 
and young people. 
85. There is a need to collate children and young people's views and to 
advocate for all children and young people at a national level. 
86. There is a need for formal links to legislators and policy makers, to raise 
matters of concern to children and young people at an influential level. In 
addition there should be statutory powers to acquire information and statistics 
from the Scottish Executive and from statutory bodies and voluntary 
organisations as required. 

                         
1 Education, Culture and Sports Committee, 2nd Report 2002: Report on Report on Inquiry into the Need for a Children’s 
Commissioner in Scotland. SP Paper 508, Session 1 (2002), para. 6.  
2 Paragraph numbering refers to the paragraphs of the Inquiry report. 
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87. An office entitled "Commissioner for Children and Young People" should 
be established by statute. The office should be independent, and should cover 
all children and young people ordinarily resident in Scotland up to age 18, and 
those over 18 to whom after care duties apply. Its remit should be to co-
ordinate, monitor and promote issues affecting children's rights and interests, 
including implementation of the UN Convention on the Rights of the Child. 
88. The Commissioner for Children and Young People should have power, in 
unusual and exceptional circumstances, to carry out an investigation of 
circumstances relating to a child's or children's rights and/or interests. The 
Commissioner should have the power to report to the Scottish Parliament. 
89. The Commissioner for Children and Young People should have power to 
comment on and request information on reserved matters. 
90. Primary legislation should refer to functions of the office to be provided for, 
including: involvement of children and young people in the Commissioner's 
work; advocacy for all children and young people at a national level; conduct 
of publicity and information campaigns; and presentation of an annual report 
to the Scottish Parliament 
91. The office of the Commissioner for Children and Young People should be 
funded appropriately, to ensure its accessibility to all children and young 
people living in Scotland. 
 
The following paragraphs of this section of my evidence set out in greater 
detail some of the more specific arguments for the establishment of the office. 
 

3.2 To respect international commitments 
 
When the UN General Assembly passed the Convention on the Rights of the 
Child, it set in train a worldwide movement to establish Commissioners and 
Ombudspersons for children. Implementation of the Convention is monitored 
by the UN Committee on the Rights of the Child. When it first scrutinized the 
UK in 1995, the UN Committee said it was: 

“concerned whether sufficient consideration has been given to the 
establishment of mechanisms, including of an independent 
nature, to coordinate and monitor the implementation of the rights 
of the child.”3

The second scrutiny in 2002 resulted in the following conclusions: 
 
Independent monitoring structures 
16. The Committee welcomes the establishment of an independent Children’s 
Commissioner in Wales, but is concerned at the limited powers of the 
Commissioner, in particular in relation to non-devolved matters. The 
Committee welcomes the plans for the establishment of an independent 
human rights institution for children in Northern Ireland and in Scotland. The 
Committee is, however, deeply concerned that the State party has not yet 
established an independent human rights institution for children in England. 
17. The Committee, in line with its previous recommendation (ibid.) 
recommends that the State party: 

                         
3 Concluding observations of the UN Committee on the Rights of the Child: United Kingdom of Great Britain and Northern 
Ireland. UN Paper CRC/C/38, para. 210, 24 and 25 January 1995.  
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(a) Establish independent human rights institutions with a broad mandate and 
appropriate powers and resources all across the State party and at the 
national level, in accordance with the Principles relating to national institutions 
for the promotion and protection of human rights (the Paris Principles) 
(General Assembly resolution 48/134, annex), to monitor, protect and promote 
all the rights of the Convention for all children. They should be easily 
accessible to children, able to determine their own agenda, empowered to 
investigate violations of children’s rights in a child-sensitive manner and 
ensure that children have an effective remedy for violations of their rights; 
(b) Ensure that all the human rights institutions have formal advisory functions 
with the respective legislative bodies and that they establish formal links, 
including of cooperation, with each other; 
(c) Provide national human rights institutions with adequate resources and 
appropriate staff; 
(d) Ensure that children and children’s organizations are effectively involved in 
their establishment and activities.4

 
Most recently, the scrutiny of 2008 concluded as follows: 
 
Independent monitoring 
16. The Committee welcomes the establishment of independent Children’s 
Commissioners in all four component societies of the United Kingdom and the 
numerous initiatives they have taken for the promotion and protection of child 
rights, but is concerned that their independence and powers are limited and 
that they are not established in full compliance with the Paris Principles. 
17. The Committee recommends that the State party ensure that all four 
established Commissioners be independent, in compliance with the Paris 
Principles and mandated, inter alia, to receive and investigate complaints from 
or on behalf of children concerning violations of their rights. These bodies 
should be equipped with the necessary human and financial resources in 
order to carry out their mandate in an effective and coordinated manner so 
that the rights of all children in all parts of the State party are safeguarded. In 
this regard, the Committee draws the attention of the State party to its general 
comment No. 2 (2002) on the role of independent national human rights 
institutions in the promotion and protection of the rights of the child.5

 
Clearly, the UN is encouraging further development of the offices of 
independent children’s commissioners. There is also an emphasis on 
effectiveness, linked with a reference to human and financial resources. 
 

3.3 To ensure children and young people’s views make a difference 
 
The Education, Culture and Sports Committee Inquiry report highlighted some 
of the major concerns of the children and young people they consulted: 

“If they don’t ask us our views, there will be no difference.” 

                         
4 Concluding observations of the UN Committee on the Rights of the Child: United Kingdom of Great Britain and Northern 
Ireland. UN Paper CRC/C/15/Add.188, 9 October 2002. 
5 Concluding observations of the UN Committee on the Rights of the Child: United Kingdom of Great Britain and Northern 
Ireland. UN Paper CRC/C/GBR/CO/4, 20 October 2008. 
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The resultant legislation required the Commissioner both to consult and 
involve children and young people, and also to encourage others to respect 
their international obligation to consult them. The current Commissioner has 
taken this responsibility seriously, ensuring that her office’s priorities are 
shaped by children and young people, and highlighting their views and 
experiences on matters such as asylum, knife carrying, child protection, 
leaving care, disability issues and information sharing, as well as encouraging 
the Parliament to conduct research with children and young people on the 
provisions of the Sexual Offences (Scotland) Bill. 
 

3.4 Because children are vulnerable  
 
Children’s relative powerlessness renders them vulnerable to ill-treatment by 
adults.  They would benefit from support from an agency concerned only with 
their interests. 
 

3.5 Because children lack political, economic and social power 
 
Children and young people under 18 cannot vote and have no voice in the 
democratic process. The report notes (para. 21) that: 

“The Inquiry was provided with ample evidence indicating the lack 
of significant political, economic and social power for children and 
young people in Scottish society.” 
 

3.6 Lack of a central mechanism for children’s issues 
 
Scotland benefited from a wide range of services for children, but there was 
no mechanism for co-ordinating and monitoring them and promoting children’s 
issues in systematic way. This inhibited the identification of good practice to 
be shared as well as gaps that required to be filled. 
 

3.7 Lack of a comprehensive mechanism for monitoring compliance with 
the UNCRC 

 
The Scottish Parliament has a duty to observe and implement international 
obligations including the UNCRC. There was no obvious way of monitoring 
Scotland’s compliance. This need was identified even by those voluntary 
organisations and Scottish Executive officials who had formulated reports for 
the UN. 
 

3.8 Lack of public awareness of the rights and welfare of children 
 
The need to address this was emphasised by many of those who gave 
evidence to the Inquiry. 
 

3.9 Lack of a positive profile for children and young people in society  
 
The media tended to portray negative images of children and young people 
generally as well as of particular groups such as traveller and refugee 
children. 
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3.10 No central focus for collating and advocating children and young 
people’s views 
 
This lack was identified even by those who did carry out that function in some 
contexts, such as the Youth Parliament, ChildLine and Children’s Rights 
Officers. 
 

3.11 Need to represent those views in legislative and policy procedures 
 
This was a more specific instance of the previous justification; about how 
those views could and should be channelled in the direction of influencing law 
and policy. 
 

3.12 Added Value 
 
The Inquiry report considered the contribution of a whole range of child and 
youth organisations to promoting respect for children’s rights and concluded 
(Para. 35): 

“extension of key information and advocacy services could 
address the issue of powerlessness to some extent, but that 
without a new office focussing exclusively on children and young 
people, there would be no mechanism to translate any additional 
power given to children and young people into action on their 
behalf.” 
 

4. Response to issues raised by SPCB 
 
This section addresses issues identified by the SPCB in their evidence to the 
Committee. 
In their written evidence, the SPCB addressed the following issues: 
 

4.1 An opportune time for change  
I question whether this is an opportune time for change in the “landscape of 
commissioners and ombudsmen.” I agree that there is an ever present need 
to seek value for money. I agree that any opportunities for doing this through 
sharing services should be explored, and my comments below identify some 
possible ways in which this might be achieved. But there is a danger of 
wasting public money by destabilising very new organisations that are only 
just emerging from their birth pangs, and diverting them from the purposes for 
which they were established. “Value for money” decisions should take 
account of the implications of radical change at a time when new agencies are 
preparing to benefit from their inevitable learning curves. At this stage, I would 
advise enrichment of the landscape with new pathways between agencies 
and common areas for wider use, rather than wholesale redevelopment. I was 
pleased to note the SPCB statement that their proposal “does not remove any 
of the existing functions.” The question that remains is what changes to the 
landscape can safeguard and promote those functions whilst also achieving 
better value for money. Given the dangers of destabilisation and waste of 
money through too early a reconfiguration, I believe the onus is on those 
proposing change to show what benefits might accrue from such an early 
reorganisation and how the disadvantages can be countered. 
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4.2 Easier identification for the general public 
 
The SPCB argue for a realignment that would “make it easier for the general 
public to identify with one body covering associated functions.” I believe 
children and young people will find it difficult to identify with an adult-centred 
body. They need one that communicates with them in terms and places that 
are familiar to them and that give their perspectives centre stage. 
 

4.3 One “Rights” Body 
 
Children’s rights are the human rights of the child. Children are equally 
entitled to the same general human rights enjoyed by everyone else, with very 
few qualifications (e.g., relating to marriage and education). But children also 
have additional rights that recognise their vulnerability and developmental 
status and the fact that, more than any other group in society, they are subject 
to the authority and power of others, which can be used for good or for ill. 
Because these extra rights give them extra claims and a priority over adults in 
some circumstances, there can be tensions between the rights of children and 
those of adults. 
 
For example, in the public debate about the possibility of testing drug-
misusing parents in connection with their ability to look after their children, I 
cautiously supported the proposal as a safeguard for the rights of the child, 
while a spokesperson from the more general human rights community 
expressed greater concerns for the rights of parents. Both voices need to be 
heard. One of the reasons why Scotland and many other countries (including 
all other UK jurisdictions) have separate offices for children’s rights is that, in 
the clamour of debate, especially where powerful interests are involved, the 
voices and interests of children can be too easily drowned out. 
 
The SPCB claim that it makes sense to merge the functions of the Children’s 
Commissioner with those of the Scottish Human Rights Commission as both 
are concerned with advocacy. My view is that democracy works best where 
different voices are allowed to emerge, and where special help is given to 
support the voices of the most powerless. Children’s rights are not well 
enough known or understood to be mainstreamed in our society. This is a lack 
that impoverishes us. It is in everyone’s interests for children’s rights to be 
given a special boost to ensure that law, policy and practice support the whole 
community. 
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It astonishes and dismays me, for example, that adults can justify to 
themselves the use of the Mosquito device that is designed to clear public 
spaces of young people, irrespective of their behaviour or their motives for 
being there. This breach of the rights of children and young people, which has 
been condemned by the UN Committee on the Rights of the Child, may seem 
like a “quick fix” to some faced with troublesome behaviour by some young 
people, but it affects all young people and they deeply resent it. Most people, 
including most young people, want peaceful and respectful communities. The 
Mosquito device merely drives young people elsewhere. Peaceful 
communities would be more effectively promoted by respecting young people 
and responding to their repeated pleas for affordable and accessible “things to 
do.”  
 
Another benefit of a separate body representing the rights of children is that it 
can reassure the wider society about some complex issues where the 
children’s rights dimension may seem counter-intuitive. For example, a major 
concern of my office has been the fear adults have of being falsely accused of 
harming a child, given the impact it would have on their lives and their 
families. I am aware that false allegations are rare, but I have argued that “the 
scale of the fear outweighs the logic of the facts.” The fact that suspects can 
be named publicly before ever having a chance to defend themselves 
contributes significantly to this problem. The result is that many adults 
withdraw from meaningful or affectionate contact with children, to the great 
sadness of adults and to the detriment of the welfare and happiness of 
children. I have argued that this justifies re-examination of the criminal justice 
system to explore the case for protecting the anonymity of suspects until they 
are convicted. This is a call also made by some teachers’ associations with 
regard to their own membership. It is too easy to dismiss this call as 
representing an adult perspective that is based upon a suspicion of children 
and exaggerates their tendency to lie. The significance of my contribution is 
that it comes from the perspective of the rights of children. It would be more 
difficult for a single human rights body to argue this case as it would be 
vulnerable to accusations that it is putting the rights of adults before the rights 
of children.  
 
In conclusion, it is my belief that the reasons for establishing the office of 
Commissioner for Children and Young People are still valid and that these 
can best be taken forward through a separate and independent statutory 
office which might, nonetheless, benefit from sharing of some central services 
with other offices.  
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5. Sharing Services 

 
Whilst I am not in favour of a merger for the reasons outlined above, I do 
believe there is merit in exploring the possibility of more shared services, 
possibly through a central services body. This could be applied more widely 
than the two current “rights” bodies, subject to discussion with those other 
bodies. There are some challenges in being a small public body required to 
work to the high standards expected of public agencies but without the in-
house expertise to do this without unduly affecting the carrying out of the core 
remit. It would be helpful to have some central services such as HR, IT, 
procurement, Equalities support and monitoring, and general development of 
policies and procedures. It should be possible to provide this in a way that 
reduces any duplication of effort without impinging on professional 
independence. There may be some learning from the discussion currently 
underway about protecting the independence of the Principal Reporter in the 
context of a new Children’s Hearings Agency. 
 
If there were proposals for shared services, it would be essential to test out 
whether these were actually gong to improve efficiency as there will be a cost 
in time, money and diversion from core activities in putting any changes in 
place.  
 

6. Governance arrangements including term of office 
 
It is my view that the single office-holder model is the appropriate one for the 
children’s commissioner and is the one most in use by other countries.  
I agree with the SPCB proposal that there should be a single term of office 
with no potential for reappointment. This arrangement would better safeguard 
the independence of the Commissioner. I would suggest a term of seven 
years, which is the arrangement in place in Wales. This would allow a new 
appointee an initial year to settle in and get to grips with the job and to devise 
and follow through two 3-year plans. 
I agree that it should be possible for the office-holder to be removed on the 
basis of clear criteria and in a transparent manner, with the opportunity for the 
office-holder to defend themselves in the process. 
 

7. Finance Committee Recommendations  
 
I have no objection to giving the SPCB power to determine the location of 
premises, or to be more proactive about shared services, although these will 
have to acknowledge the complexities of the overlapping jurisdictions of the 
various offices, where they have jurisdiction over each other. Any such 
arrangements should also respect international standards about the adequate 
resourcing of human rights institutions. 
SPCB already has power to determine the number and terms and conditions 
of staff of the office of Commissioner for Children and Young People.  
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I have no objection to the SPCB proposal that office-holders should be 
required to lay a strategic plan before Parliament, nor the requirement to invite 
comments on it. This seems sensible and does not go so far as to require the 
office-holder to change the draft plan in response to those comments, which 
would impede the independence of the office. 
 
I would welcome clarification of the legal status and liability of office-holders. 
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Appendix: Finance Committee Inquiry Written Evidence 
 
This appendix replicates the major part of the written evidence I submitted to the 
Finance Committee Accountability and Governance Inquiry on 18 April 2006.   
 
Introduction  
The office of Commissioner for Children and Young People in Scotland was 
established by the Commissioner for Children and Young People (Scotland) Act 
2003. I took up post on 26 April, 2004, after a selection procedure that involved 
children and young people as well as MSPs.  
The proposal to establish the office was introduced through a “committee Bill” 
emanating from the parliament’s Education, Culture and Sports Committee. Prior to 
drafting the Bill, the Committee undertook an extensive Inquiry into the Need for a 
Children’s Commissioner in Scotland, involving consultation with stakeholders, 
including children and young people. 
On 1 March, 2006, the parliament’s Finance Committee issued a call for evidence in 
relation to an Inquiry with the following remit: 
• Examine the growth in the number of independent, regulatory and investigatory 

bodies and the associated growth in funds allocated since devolution; 
• Examine the adequacy of processes for setting and scrutinizing the annual 

budgets of such bodies; 
• Examine the appropriateness of existing lines of accountability and how this 

process works in practice; and 
• Identify whether there are any potential overlaps in remits and responsibilities of 

independent, regulatory and investigatory bodies and any financial implications 
of such overlaps. 

The office of the Commissioner for Children and Young People falls within the scope 
of this inquiry. In a letter dated 1 March 2006, the Convener of the Finance 
Committee invited me to submit evidence to the inquiry. In addition to the general 
questions listed above, the following supplementary questions were posed: 
• How can budgetary control be balanced with independence? 
• Is it possible to implement section B2 of the UN Paris Principles6 and retain 

suitable budgetary controls? 
• What internal process occurs to establish your required budgets for each 

financial year in advance of scrutiny by the SPCB? 
• Do you have any views on how the process for scrutinizing your budgets works 

in practice? 
• Do you consider there to be any overlaps between your remit and the remit of 

any established or proposed independent, regulatory or investigatory body? 
 
This document is my response to the Convener’s invitation. 
 

                         
6 Section B2 “The national institution shall have an infrastructure which is suited to the smooth conduct of its activities, in 
particular adequate funding. The purpose of this funding should be to enable it to have its own staff and premises, in order to be 
independent of the government and not be subject to financial control which might affect this independence.” 
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The Democratic Context 
 
In a parliamentary democracy, the will of parliament must be supreme. If parliament 
chooses to share its power or influence, this is both bestowed and withdrawn on 
parliament’s terms. 
 
In setting up parliamentary commissioners and ombudsmen, the Scottish Parliament 
has acknowledged the benefits of independent voices in various spheres of public 
life: in redressing the imbalance of power between public service providers and the 
individual by providing an independent route of complaint; in supporting its 
commitment to freedom of pubic information in the face of any resistance to 
disclosure by the authorities holding it; in establishing a fair and transparent system 
for public appointments; in ensuring that ethical standards in public life are upheld by 
elected members; and, in the case of my own office, by building into the fabric of 
public life a system of scrutiny and advocacy on behalf of children and young people, 
who are citizens without a vote, and duty-bearers without formal power. 
  
This last construction was the will of parliament, set out in the Commissioner for 
Children and Young People (Scotland) Act 2003. My job as Commissioner is to 
promote fulfilment of that will in the life of the nation. In order to facilitate this, 
parliament has bestowed authority to command access to information within the 
context of a formal investigation. However, there are no associated enforcement 
powers. My job is to report to parliament, who will then consider whether further 
action is necessary. There is a sense in which, as Commissioner for Children and 
Young People, I am expected to be the eyes and ears of the parliament, bringing 
matters to its attention for their further consideration. Clearly, this is a role also 
played by MSPs; however members have a whole spectrum of constituents to 
consider, as well as local issues. The Commissioner’s office can maintain an 
informed and comprehensive overview of the rights of children and young people 
across Scotland. In addition to its broader role, the Commissioner’s office can 
provide an additional route through which elected members might raise concerns for 
exploration within the context of national and international rights, as a support for 
pursuing matters within their constituencies or in parliament.  
 
Parliament has also willed that I consult children and young people about the work 
undertaken by my office and that I involve them in it. This activity is designed to 
support the nurture of active citizens and help get matters important to them on to 
the public agenda. 
 
Establishment of the office of Commissioner for Children and Young People supports 
Scotland’s compliance with international human rights standards. The plans for the 
office in Scotland were welcomed by the United Nations Committee on the Rights of 
the Child when it considered the UK’s Second Periodic report in 2002.7

                         
7 UN Paper CRC/C/15/Add.188, para. 16: “The Committee welcomes the establishment of an independent Children’s 
Commissioner in Wales … The Committee welcomes plans for the establishment of an independent human rights institution for 
children in Northern Ireland and in Scotland. The Committee is, however, deeply concerned that the State party has not yet 
established an independent human rights institution for children in England.” 
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The Commissioner’s role in upholding international standards involves scrutiny of 
current and proposed law, policy and practice. Such scrutiny is a duty set out in 
section 4 of the Act of 2003. It involves welcoming and promoting what is consistent 
with international standards, and offering constructive critique of anything that 
contradicts these standards or falls short of them. This scrutiny has by its nature the 
potential to be challenging. Contributions to the debate preceding my nomination as 
Commissioner acknowledged that the views I presented “will not always be 
comfortable for Government, for people in authority or for Parliament,” but 
nonetheless needed to be heard at the highest level.8  
 
The conjunction of this potentially critical role in upholding international standards, 
with the Commissioner’s role as both a creation of parliament and an instrument of 
its will, sets the context for the debates on the relationship between the 
Commissioner’s independence and accountability to parliament. 
 
2. The International Context: The Paris Principles 
 
The Commissioner’s office is recognised in the international arena as a National 
Human Rights Institution (NHRI). “Children’s rights” are the human rights of the child, 
supplemented by certain safeguards and additional rights that reflect their age and 
stage of development and their vulnerability to abuse, neglect and exploitation. 
The United Nations has been encouraging states to set up institutions for the 
protection and promotion of human rights since 1946. Most of the current national 
institutions have been set up since the 1980s. 
 
The “Paris Principles” “relating to the status and functioning of national institutions for 
protection and promotion of human rights” were drafted in 1991 by members of a 
workshop established by the UN Commission on Human Rights. They were 
endorsed by that Commission in 1992 and by the UN General Assembly in 1993. 
The call for evidence in relation to the current Inquiry refers specifically to principle 
B2: 
 

“The national institution shall have an infrastructure which is suited to the 
smooth conduct of its activities, in particular adequate funding. The 
purpose of this funding should be to enable it to have its own staff and 
premises, in order to be independent of the government and not be 
subject to financial control which might affect this independence.” 
 

                         
8 OR 12 Feb 2004 Col 5832, Robert Brown MSP: “The appointment of the children's commissioner is one that should bring 
about change. I suspect that Kathleen Marshall's views will not always be comfortable for Government, for people in authority 
or for Parliament. However, they are views that we have not in the past heard as effectively as we might have; they will be 
views that we will need to hear. The commissioner's views will have a considerable power and influence to bring about 
important, radical and significant changes in the interests of the children of this country. It is extremely important to have a voice 
at the highest level in that regard.” 
OR 12 Feb 2004 Col 5835, Scott Barrie MSP: The challenges that lie ahead for Kathleen Marshall are immeasurable. She is 
being entrusted by Parliament to be the independent voice for children and young people in Scotland. Her eking out of that role 
will mark her in history. It is incumbent upon all of us who voted to pass the Commissioner for Children and Young People 
(Scotland) Act 2003 to offer her all the support that we can in her job. Although we may not always agree with her—because 
that is the nature of such things—I know from my previous work with her that she will bring a great deal of knowledge and 
expertise to the post and I know that she will fulfil her role to the highest standard.” 
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The call for evidence asks whether it is possible to implement this principle while 
also retaining suitable budgetary controls, and asks, how can budgetary control be 
balanced with independence? 
 
The United Nations has observed that,  

“Most commissions function independently from other organs of 
government, although they may be required to report to the legislature on 
a regular basis.”9

 
The main aim of the Principles seems to be to secure independence of the 
Government (Executive) rather than the Parliament. In fact, accountability direct to 
the Parliament, and funding from it, is seen as a guarantee of independence from the 
Executive. Commissioners/ Ombudsmen should be free to pursue the objective 
human rights agenda without political interference, but they are still dependent upon 
their parliaments for resources and for their very existence.  
 
3. Commissioners’ Agendas Founded on Acknowledged Public Policy 
 
In pursuing their human rights agendas, Commissioners are acting in accordance 
with the previously expressed will of democratically elected bodies, reminding them 
of core policy objectives to which a commitment has already been made. In my case, 
my central agenda, the UN Convention on the Rights of the Child, has been ratified 
by the UK, and is therefore a commitment in international law to which the UK, and 
therefore Scotland, is already bound. Ratification of the Convention constitutes: 
 
• A promise by a society that cares about its children, that it will respect the 

standards set out in the Convention; 
• A claim by those children upon that society, to keep it to its promise; and 
• A positive standard against which the quality of our children’s lives can be 

measured.  
 
As Commissioner for Children and Young People, I must raise awareness of the 
promises that have been made and explore their implications with policy-makers and 
practitioners. I must do what I can to hold our society to its promises, even when the 
going gets tough, or when the standards that were set in the cold light of day 
become inconvenient or over-burdensome, or inexpedient. It is for this reason that I 
have adopted the slogan “Keeping Promises”, which appears on all of my literature. 
 
4. Current Budgetary Controls 
 
Parliament has set the legal parameters within which Commissioners and 
Ombudsmen operate. For example, the Commissioner for Children and Young 
People (Scotland) Act 2003 aims for a balance between independence and 
accountability by certain provisions in Schedule 1 to the Act. Paragraph 2, headed 
“Independence”, states that, save for specified matters, the Commissioner is not to 
be subject to the direction or control of: 
 

                         
9 UN Fact Sheet No, 19, National Institutions for the Promotion and Protection of Human Rights, available at: 
www.onhchr.ch/html/menu6/2/fs19.htm  
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• any member of the Parliament; 
• any member of the Scottish Executive; or 
• the Parliamentary corporation. 
 
The Commissioner is not, of course, exempt from the control of Parliament acting as 
a legislative body. Parliament created the role and is free to abolish it or change its 
mandate. Further, the matters exempted from this freedom, and therefore explicitly 
subject to control, are as follows: 
 
• the period of appointment – which may be for a maximum of 5 years, renewable 

once (section 2 of the Act); 
• removal by Her Majesty on resolution of the Parliament (section 3(1)(b) of the 

Act); 
• terms and conditions of appointment, including salary (paragraph 4 of Schedule 

1); 
• the power to charge for services (paragraph 6(3) of Schedule 1); 
• numbers, terms and conditions of staff (paragraph 7 of Schedule 1); 
• designation of the Commissioner or a member of staff as accountable officer 

(paragraph 10 of Schedule 1); and 
• allowances and expenses for witnesses attending formal investigations 

(paragraph 8 of Schedule 2). 
 
There is no explicit reference to the setting of the budget, although the requirement 
for approval of numbers of staff as well as their terms and conditions sets some 
limits in practice. Paragraph 9(b) of Schedule 1 obliges the parliamentary corporation 
to pay, “any expenses properly incurred by the Commissioner in the exercise of the 
Commissioner’s functions.” These functions are potentially very wide. Paragraph 6 of 
Schedule 1 gives the Commissioner “a general power to do anything necessary or 
expedient for the purposes of, or in connection with, the exercise of the 
Commissioner’s functions”, and in particular, to “enter into contracts and acquire and 
dispose of property.” 
 
This could be regarded as giving the Commissioner a “blank cheque”, a situation 
which, in my evidence to the Finance Committee, I described as unsatisfactory: 
 

“I am happy to be subject to scrutiny and to be questioned and I do not 
believe that anyone should have a blank cheque for public funds.”10

 
My commitment to this approach is evidenced by the fact that, in setting up the 
Commissioner’s office, I have sought to operate within the scale considered 
appropriate by parliament, by having regard to the number of staff and scale of 
budget envisaged when the post was being developed. The staff structure devised 
on that basis was approved by the SPCB. The process leading to setting and 
approval of the budget has evolved to its current position, and will be described 
further below. 

                         
10 Evidence by Kathleen Marshall to the Finance Committee, 22 November 2005, OR Col 3181. 
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The extent of parliament’s actual control of my budget has been widened through a 
voluntary agreement between my office and the parliament, set out in a Financial 
Memorandum with the SPCB. Paragraph 16 allows me to spend within agreed 
budget limits without further recourse to the SPCB. Paragraph 8 allows me to 
approach SPCB should I require additional funding. Paragraph 10 allows the SPCB 
to refuse such additional funding, with the proviso that I may thereafter raise the 
matter with Finance Committee by writing to the Convener.  
 
5. How can budgetary control be balanced with independence? Is it possible to 
implement section B2 of the UN Paris Principles and retain suitable budgetary 
controls? 
 
In my view, the current Financial Memorandum provides a reasonable starting point 
for the desired balance between budgetary control and independence. However, 
there is potential for strengthening both factors and clarifying their relationship. 
 
5.1 Independence 
 
Independence might be strengthened by including provision for identification of a 
core budget allocation that would be audited but would not be questioned other than 
in respect of financial propriety. The expectation might be that this would be 
increased in line with inflation, but anything else would have to be negotiated and 
specifically agreed.  
 
It would always be open to parliament to change its mind about the core functions, 
but that would then be a very deliberate and transparent decision. This would protect 
the office’s independence from the kind of substantive financial control referred to in 
the Paris Principles. There should be no problem for so long as parliament’s will to 
have a truly independent NHRI continued. If parliament decided to diminish that 
independence by reducing funding below what was regarded as a realistic level, or 
by introducing a power to issue directions about substantive matters, one would 
have to conclude that parliament had changed its mind. The resultant institution 
would not be an NHRI in the eyes of the international community. That would be 
parliament’s choice. 
 
5.2  Budgetary Control and Accountability 
 
Budgetary control and accountability could be strengthened by raising the status of 
the core principles of the Memorandum from voluntary agreement to legislation. The 
advisability of such a move, and the extent of any legislation, should take account of 
the fact that the current voluntary Memorandum has a built-in review mechanism. It 
would be unhelpful were the legislative structure to be fixed too early or too broadly, 
before lessons had been learned from experience of operating it. Nevertheless, I 
would be happy to be involved in further debates aimed at achieving a more 
transparent and structured balance between independence and accountability. 
 

 18

304



6. What internal process occurs to establish your required budgets for each 
financial year in advance of scrutiny by the SPCB? 
 
[This lengthy section has been excised as not relevant to the current 
Committee issues.] 
 
7. Do you have any views on how the process for scrutinising your budgets 
works in practice? 
 
It is difficult to make general comments because I have experience of only one 
scrutiny process. My feeling is that all of the scrutiny was concentrated on a short 
period very close to the submission to the Finance Committee and that there was 
little real opportunity for discussion. It would be better if it happened earlier to allow 
for a fuller and more informed dialogue with the SPCB. It would also be helpful if a 
member of SPCB could be allocated to spend time with me and my staff and get to 
know our legal duties and activities better. This seems to be envisaged by the 
Financial Memorandum, but has not happened in practice.  
 
8. Do you consider there to be any overlaps between your remit and the remit 
of any established or proposed independent, regulatory or investigatory body? 
 
Parliament decided that the Commissioner for Children and Young People should 
not have a remit to investigate individual cases. There is therefore no clear overlap 
with the Scottish Public Services Ombudsman or other complaints-handling bodies. 
In terms of other established regulators or investigatory bodies, any potential 
overlaps would fall within the sphere of the formal investigation. Situations could 
arise in which there was scope for an investigation/ inquiry/ inspection both by my 
office and by another body such as the Charities Regulator or the Care Commission. 
For example, there might be an issue about respect for children and young people’s 
rights in the context of a residential facility, or the activities of a charitable 
organisation. Section 7(2)(b) of the Commissioner for Children and Young People 
(Scotland) Act 2003 says that the Commissioner may carry out an investigation only 
if satisfied on reasonable grounds that: “the investigation would not duplicate work 
that is properly the function of another person.” In some circumstances it would be 
clear that the function properly resided with the Care Commission or the Charities 
Regulator. In other situations it could emerge that the focus of my investigation 
would be different. For example, the Charities Regulator might focus on the propriety 
of the workings of a voluntary organisation while my investigation might focus on 
whether: 
 
• the organisation respected children’s rights to have their views taken into account 

in decisions that affect them (in accordance with article 12 of the UN Convention 
on the Rights of the Child); or 

• the best interests of children had been accorded the status of a “primary 
consideration” in such decision-making (in accordance with article 3 of the 
Convention).  

 
There could be other issues where the demarcation was less clear and there would 
be a need for discussion with the other agency. However, this is very unlikely to be a 
common occurrence. 
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My functions are more substantively directed towards promoting and monitoring law, 
policy and practice for their impact on the rights of children. There is no overlap here 
with any existing independent, regulatory or investigatory body. Further, while 
proposed legislation is subject to scrutiny for compliance with the Convention Rights 
protected by the Human Rights Act 1998, there is no equivalent statutory 
requirement as regards the Convention on the Rights of the Child.  
 
In terms of proposed regulators or investigatory bodies, there would be common 
interests with any Scottish Human Rights Commissioner. The Commissioner for 
Children and Young People (Scotland) Act 2003 identifies the Convention on the 
Rights of the Child as the central agenda, but extends the scope of the 
Commissioner’s concerns to other relevant international instruments. The Scottish 
Human Rights Commissioner Bill identifies the Convention Rights of the European 
Convention on Human Rights as the central agenda, with other relevant international 
instruments also falling within the remit. This means that there is scope for common 
interests, but different voices and emphases. For example, in the recent public 
debate about the possibility of testing drug-misusing parents in connection with their 
ability to look after their children, I cautiously supported the proposal as a safeguard 
for the rights of the child, while a spokesperson from the more general human rights 
community expressed greater concerns for the rights of parents. Both voices need to 
be heard. One of the reasons why Scotland and many other countries (including all 
other UK jurisdictions) have separate offices for children’s rights is that, in the 
clamour of debate, especially where powerful interests are involved, the voices and 
interests of children can be too easily drowned out.  
 
My office has a specific statutory commitment to making sure that voice is heard and 
those interests respected. The involvement of children and young people is a unique 
characteristic of my office. 
 
9. Conclusion 
 
There is still a long way to go before the rights of children and young people are 
mainstreamed in Scottish society and its law, policy and practice. In 2003, the 
Scottish Parliament decided that Scotland required a listening post and a powerful 
voice specifically for its children and young people. Karen Gillon, speaking in the 
debate preceding my nomination for the post, described the messages emanating 
from the Inquiry into the Need for a Children’s Commissioner: 
 

“Throughout the process, the children and young people to whom we 
spoke told us that they wanted someone who would speak up for them 
and who would act as an advocate on their behalf. They said that they 
wanted someone who would act without fear or favour of any political 
party or organisation.”11

 
Since my appointment, I have sought to create the structures and the processes that 
would deliver on that promise. I now know what children and young people want me 
to do for them, and I look forward to working with them and their adult supporters to 
get a result. 

                         
11 OR 12 February, 2004, Col. 5831. 
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In carrying out this task, I am committed to the public accountability required of any 
person delivering a public function or using public funds. Mindful of this, I have co-
operated with the Audit Scotland review of the opportunities for Commissioners and 
Ombudsmen to share services. The report of that review will no doubt describe the 
sharing that already exists, but I should like to assure the Finance Committee that I 
will give serious consideration to any further opportunities that are consistent with the 
effective and efficient execution of my responsibilities.  
 
Kathleen Marshall 
Scotland’s Commissioner for Children and Young People 
December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE FROM 
GARY S WOMERSLEY, CHIEF OFFICER, WATERWATCH SCOTLAND (WWS) 
 
Waterwatch Scotland (WWS) has responded to the Committees call for evidence on the following 
points: 
 

i Recommendations of the Crerar Review; 
ii Preferences expressed by John Swinney MSP that the functions of Waterwatch Scotland be 
transferred to SPSO. 

 
Specifically, WWS wishes to bring attention to the following points: 
 

• Transfer of WWS to a new SPCB complaints and standards body could diminish current 
WWS powers, e.g. statutory recommendation. WWS is keen to protect current powers for 
handling complaints from water customers and recommend that other complaint and 
standards bodies are over time, empowered to the same degree. 

 
• As from April 2008 and the introduction of retail competition in the water industry, WWS deals 

with complaints on behalf of Scottish Water as well as private water providers. Consideration 
would have to be given to an alternative complaints handling provision for customers of 
private water providers. 

 
• WWS is not funded through public funding but via a levy on the water industry -alternative 

funding arrangements may be required. 
 

• The process of separating WWS complaints handling role from its consumer representative 
role would need to ensure that robust customer representation is safeguarded. 

 
• Consideration is required re ongoing development of staff to ensure that a balance is 

maintained between professional diversification and specialism to maintain current service 
quality levels and that staff are appropriately safeguarded. 

 
Waterwatch Scotland is pleased that the above comments will be taken into consideration during the 
review of SPCB Supported Bodies Committee.  If you require any further information please do not 
hesitate to contact me.  WWS would welcome ongoing involvement in any deliberations of the 
Committee. 
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INTRODUCTION - WWS 
 

 
 Waterwatch Scotland (WWS) is the national complaints handling authority for all 

domestic and non-domestic water customers and the consumer representative body for 
the water industry in Scotland. 

 
 WWS went live with its new statutory role, as from 1 April 2006.  In that period WWS 

has, along with the other industry stakeholders, played a significant role in improving 
customer service, systems, processes and service provider performance within the 
water industry in Scotland, e.g. 65% reduction in second-tier complaints. 

 
 WWS is a robust, independent, evidence-based expert on the water industry. 

 
 Post-introduction of competition to water and sewerage services in Scotland, WWS is 

unique in a Scottish context in that it is the statutory second-tier complaints handling 
body (often referred to as an “ombudsman”) for a Scotland-wide industry sector, 
spanning both a publicly owned corporation, i.e. Scottish Water, but also private sector 
organisations, e.g. Business Stream and all other new private-sector entrants. 

 
 WWS is not publicly funded, i.e. through general taxation or otherwise – WWS is funded 

via a levy, on the industry. 
 

 WWS does not just engage with water and sewerage service providers to improve 
complaints-handling processes within the industry, but also engages to prevent and 
mitigate the actual causes of complaints. 

 
 Unlike other ombudsmen, e.g. Scottish Public Services Ombudsman (SPSO), WWS is 

not limited to dealing with individual complaints solely.  WWS is also not limited to 
specific headings of complaint, e.g. maladministration.  This allows WWS to deal with 
complaints/customer contacts, not only on an individual basis but systemically.  Many of 
the successes to date have been as a result of WWS ability to raise and pursue such 
systemic issues proactively, to the benefit of customers and the greater industry.  This 
approach also allows WWS to identify potential issues “bubbling under the surface” and 
remedy them within a short timescale. 

 
 WWS is empowered to make statutory recommendations to a wide range of water 

industry stakeholders, including Scottish Ministers, the Scottish Government, Scottish 
Environment Protection Agency (SEPA), Drinking Water Quality Regulator (DWQR) and 
the Water Industry Commission for Scotland (WICS). 

 
 WWS’s Corporate Office is based in Alloa as a result of the Scottish Government's 

Small Business Unit Relocation policy.  A small, professional team of staff support the 
organisational role.  Many of those employed are local to the area and there is a great 
local pride that a national complaint handling body is located within Alloa. 
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THE CRERAR REVIEW – WWS COMPLIANCE 
 

 
 WWS welcomed the Crerar Review* and its findings - all comment with regard to 

general principles being self-evident and beyond dispute.  In being a recently 
established body, WWS considered that it was compliant with the various findings in the 
Crerar Review (“Crerar-compliant”). 
 

 The Crerar Review described the most significant change to present (general) 
complaints–handling systems, as being the recommendation of a move toward a 
standardised system (standard methodology and process) across all sectors. 

 
 WWS was set up by the Scottish Government, going live with its new functions as from 

1 April 2006.  It did so with the benefit of a Government approved single tender action, 
which saw WWS procuring the Complaints Handling and Administration System (CHAS) 
operated by and licensed from SPSO.  As such WWS and therefore complaints from 
within the water sector are already subject to a standardised e.g. SPSO approved 
system. 

 
 In addition to operating the SPSO’s CHAS system, WWS also adopted best complaints-

handling practice and principles, as evidenced by both SPSO and British & Irish 
Ombudsman Association (BIOA) guidance. 

 
 WWS (by not being limited to certain headings of complaints) simplified the complaints-

handling landscape within the water sector, by not requiring complainants to complain to 
differing bodies within the sector in respect of differing headings of complaint e.g. as 
with care complaints. 

 
 Being a small, inexpensive, industry-specific complaints handling body yet still operating 

within accepted (e.g. SPSO) and approved principles and processes, WWS very much 
fitted the actual model for complaints-handling suggested by Crerar. 
 
 

 
*(The Report of the Independent Review of Regulation, Audit, Inspection and Complaints Handling of 

Public Services in Scotland, published September 2007) 
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WWS  -  HOW WE WORK 
 
 

 WWS responsibility for second tier complaints-handling means that we take forward 
individual and systemic issues, both proactive/reactively. 
 

 WWS is already operating standardised e.g. SPSO approved, systems and processes. 
 

 WWS has already adopted complaints-handling best practice, as per SPSO and BIOA. 
 

 WWS is not limited to narrow complaint remits e.g. maladministration. 
 

 WWS uses its credible, authoritative evidence to mitigate future complaints, if need be 
by own-initiative investigations.  

 
 WWS can also identify complaint trends and seek to mitigate future occurrences. 

 
 WWS does this by engaging with water and sewerage service providers proactively and 

sharing customer contact intelligence to justify necessary business changes to those 
areas/issues giving rise to complaints. 

 
 WWS is also a statutory consultee and via various other forums engages with all water 

industry stakeholders, e.g. Scottish Government Outputs Monitoring Group, and is able 
to bring a credible, authoritative evidence base which contributes to ensuring that 
Government and industry priorities are aligned insofar as possible with those of 
customers, as evidenced by our customer contact database. 
 

 In order to assist WWS in dealing and mitigating with systemic issues identified via 
customer complaints/contacts, WWS has four National Committees: 
 

- Charging     - Service Quality 
 - Investment     - Customer Engagement 
  
 By law, WWS also has 5 Regional Panels: 

 
 -  North West     - South West 
 -  North East     - South East 
 -  Orkney, Shetland & Western Isles 

 
 WWS has performed well in its current joint statutory 2nd tier complaints-handling 

(ombudsman) and customer representative roles. 
 

 Complainer satisfaction with WWS (even where WWS did not find in their favour) is 
96% (2006-07) and WWS turnaround times are for the sector fast.                                         

 
 The water industry in Scotland was until relatively recently often criticised.  

Improvements in the industry have been marked and progress praised.  WWS has, in 
a relatively short period, along with all other industry stakeholders, played a not 
insignificant role in industry progress and improvements to date to the benefit of 
customers, the industry and Scotland as a whole. 
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SPCB SUPPORTED BODIES COMMITTEE – ISSUES FOR 
CONSIDERATION 

 
 

If WWS’s 2nd tier complaints-handling remit for Scottish Water customers is being considered 
by the SPCB Supported Bodies Committee, any transfer/merger of WWS’s current 
complaints-handling role to any new SPCB Complaints and Standards Body would require 
due consideration to the following points: 
 

 WWS currently has an industry-wide specific jurisdiction, i.e. the water industry in 
Scotland.  Within that jurisdiction, WWS currently benefits from a range of robust, 
statutory (if not unique) powers.  Protection of the current powers and modus 
operandi of WWS should be a key consideration, if not these becoming the model 
for all complaints-handling remits being considered for any new body. Any 
diminution of WWS current complaints-handling powers, e.g. statutory 
recommendations, would not viewed as being in the customers’ interest. 

 
 Consideration would be required for suitable 2nd tier complaints-handling 

provision (currently provided by WWS) to customers with private water providers. 
 

 Due consideration would be needed in respect of funding arrangements for any 
new (presumably publicly funded) body, WWS not being publicly funded but 
funded via a levy on the water industry. 

 
 In the event of WWS’s current complaints-handling role transferring (in whole or 

in part) to any new body, consideration to safeguarding and maintaining the 
robust customer representative role (currently provided by WWS, i.e. Panels and 
National Committees) would be required. 

 
 Appropriate consideration would require to be given for safeguards for current 

WWS staff and striking a balance between giving further development 
opportunities for staff, whilst safeguarding specialist industry knowledge achieved 
over the piece. 

 
 
Gary S Womersley 
Chief Officer 
Waterwatch Scotland 
5 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM RICHARD SMITH, INTERIM SCOTTISH PRISONS COMPLAINTS 
COMMISSIONER

Background: 
I was appointed the Interim Scottish Prisons Complaints Commissioner in July 
2008. I was previously the Interim Chief Executive for the new Scottish Legal 
Complaints Commission (SLCC). From February 2005 to March 2007, I was the 
Director of the Scottish Public Services Ombudsman (SPSO) and worked with 
Professor Alice Brown on the reengineering of the SPSO’s business processes 
and the development of the inquisitorial method of investigating complaints.
I was asked by Justice Directorate of the Scottish Government to introduce a 
SPSO-type investigative methodology into the Scottish Prisons Complaints 
Commission (the Commission) and to establish, as closely as possible, the 
Commission as an operational ‘mirror’ of the SPSO. This instruction was in line 
with the proposals in the Crerar Review for the standardisation of complaints 
investigation processes across the public sector in Scotland.

The Scottish Prisons Complaints Commission: 
Since July, the Commission has been reorganised and has adopted a completely 
new process and approach to investigating complaints. The focus of the 
Commission is on investigating complaints from prisoners relating to 
maladministration and/or service failure by the Scottish Prison Service (SPS) that 
have not been resolved through the SPS's internal grievance system. Unless 
there are exceptional circumstances, the Commission will only investigate a 
complaint where the prisoner has exhausted the procedures, as appropriate to 
the nature of the complaint, as set down in Rules 123 – 130 of the Prisons and 
Young Offenders Institutions (Scotland) Rules 2006 (and what is commonly 
known as the CP System).

The Commission has received 150 complaints since 8th July, an average of 
seven per week. Of the 150 complaints, 111 (75%) have been accepted for 
investigation but, not all investigations culminate in formal reports. Investigations 
can be terminated or suspended for a number of reasons including, lack of 
evidence, change in prisoner circumstances (release, etc.) or unacceptable 
behaviour by the prisoner. The Commission has so far published 14 reports (draft 
and final).

The Commission cannot investigate complaints that relate to conviction or 
sentence awarded by the Courts, decisions relating to parole or life licence, 
complaints relating to medical matters that involve clinical judgement, complaints 
relating to action taken in respect of appointments or removals, pay, discipline, 
superannuation or other personnel matters relative to SPS or staff in contracted 
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out prisons, complaints which are the subject of legal proceedings, the opinions 
of professionals regarding a prisoner or to matters relating to Reliance (SPSO 
jurisdiction).

In line with the SPSO, the Commission 'owns' the investigation and is 
responsible for defining the scope, method and value of that investigation. The 
Commission also mirrors the SPSO by refusing to investigate complaints 
considered vexatious, trivial or without clear value. If the Commission considers 
that a complaint raised by a prisoner is one we could and 
should investigate, we will formally contact the complainer and the SPS and 
advise them of the matter under investigation.

The investigation is conducted by the staff of the Commission. The initial focus is 
on finding the answers to the following two questions: Firstly, what should have 
happened? This is usually as defined by law and by SPS rules/procedures. 
Secondly, what actually happened? This is with the intent of revealing any gap 
between what should have happened and what did happen. The staff of the 
Commission will then attempt to determine what caused the gap (correct 
procedure wasn’t followed, etc.), who, if anybody, was responsible for the gap 
and finally, what was the consequence of the gap?

The structure of any investigation is a logical sequence of evidence request, 
evidence provision and evidence analysis. The end point of any investigation is 
the identification of any root cause(s) of the issue(s) identified in the original 
complaint.

As Commissioner, once my staff have concluded their investigation, I must 
decide whether the complaint is to be upheld in full or in part. I will then consider 
whether the Commission wishes to make any specific recommendations to the 
Chief Executive of the SPS in relation to the complainer. Lastly, I will decide 
whether the Commission should make any wider recommendations to the SPS in 
relation to their policies, processes or procedures, for the purpose of helping to 
avoid any repetition of the root cause issue.

This is the first time that the SPS has been subject to this particular form of 
inquisitorial investigation. I would like to record my thanks to Mike Ewart, Chief 
Executive, and his team for their support and willing acceptance of the new 
methodology.

I am aware of the comments made by my predecessors regarding the 
importance of speedy resolution. Most Orderly Room Hearings (disciplinaries) 
award sanctions of between 3 and 10 days and there is actually very little any 
agency could do to make a meaningful assessment of the evidence within such a 
short timeframe. In my experience, prisoners are more concerned with potential 
implications of disciplinary awards in terms of their location, status and record, 
than they are with the awards themselves. The Commission already has the 
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ability to ‘fast-track’ complaints where appropriate and we have done so recently 
in two complaints from possibly vulnerable prisoners.

I must also note that the complainer and/or the SPS can appeal against the 
findings of the Commission to the SPSO. The Ombudsman may consider 
whether the Commission has acted reasonably based on the evidence available 
or is guilty of maladministration and/or service failure.

The transfer of functions to the SPSO: 
In my opinion, it would be feasible and relatively straightforward to transfer the 
function of investigating complaints against the SPS relating to maladministration 
and service failure from the Commission to the SPSO. The methodologies and 
approaches of the Commission and the SPSO are very similar. There are no 
significant data or process difficulties to overcome and the two members of staff 
of the Commission have already indicated that they would prefer to remain in the 
civil service rather than transfer to the SPSO.

There would be a requirement to train and familiarise SPSO staff with the SPS 
and prison rules/routines. The subject matter of some complaints to the 
Commission can be difficult. Most complaints are lodged by long-term or life 
prisoners, with a disproportionate number coming from sex offenders, often 
linked to their treatment programmes. The SPS is a unique
organisation, especially given the extent of governorial autonomy and the mixture 
of SPS managed and contracted out prisons. 

I would however, like to bring to the Committee’s attention two issues which I 
believe need some consideration before the transfer of function to the SPSO is 
approved.

Firstly, approximately one third of the 150 complaints received by the 
Commission since July 2008 relate either directly to disciplinary decisions taken 
at Orderly Room Hearings or to the implications of decisions taken at Orderly 
Room Hearings, notably downgrades or relocations. I should advise the 
Committee that the Commission’s most complex and time-consuming 
investigations fall into this category.

I would suggest to the Committee that legal advice is sought to confirm that the 
SPSO would not be excluded under current legislation from considering such 
disciplinary-related complaints. Schedule 4 (8) of the Scottish Public Services 
Ombudsman Act 2002 states that the SPSO is excluded from considering 
complaints relating to appointments or removals, pay, discipline, superannuation 
or other personnel matters. It would seem important for the Committee to clarify 
whether or not complaints relating to discipline within prisons were covered by 
this exclusion.
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It is accepted that any system for adjudicating prisoner complaints must be 
compliant with the European Convention of Human Rights (ECHR). However, the 
extent to which Article 6 of the ECHR applies to Scottish prisons, especially in 
relation to disciplinary decisions, is not entirely clear because the issue has not 
come before the Scottish courts. In relation to prisoners in England, the Court of 
Appeal (Tangney v Governor of Elmsley Prison [2005]) held that Article 6 was not 
engaged but it was accepted, by reference to the Strasbourg cases of Engel v 
Netherlands and Ezeh/Connors v UK (39665/98, 40086/98), that Article 6 may be 
engaged by prison disciplinary decisions.

The Committee should note that if it were ever decided that Article 6 of the ECHR 
applied to a meaningful extent to disciplinary decisions taken in Scottish prisons, 
it could possibly move the consideration of this significant minority of prisoner 
complaints away from the traditional remit of an Ombudsman, such as the SPSO.
The SPS is updating the Prisons and Young Offenders Institutions (Scotland) 
Rules. One of the matters they are due to consider is the extent to which the 
disciplinary process at contracted-out prisons (HMP Kilmarnock and HMP 
Addiewell) are different from those at prisons directly managed by the Scottish 
Prison Service. I think there would be practical advantages if this difference was 
resolved before jurisdiction transferred to the SPSO.

The second area of complexity relates to the investigation of complaints relating 
to the use of intelligence by the SPS. The monitoring of SPS conformance to the 
Regulation of Investigatory Powers (Scotland) Act 2000 rests with the 
Surveillance Commissioners. The Commission has no power to require evidence 
from the Surveillance Commissioners or to make recommendations to the 
Surveillance Commissioners. The Commission has therefore no authority to 
investigate matters relating to the collection and management of intelligence and 
must limit its investigations to the use of intelligence by the SPS. In order to 
manage these jurisdictional complexities, the Commission has recently agreed a 
protocol with the SPS under which they self-certify their conformance to the 
Regulation of Investigatory Powers (Scotland) Act 2000 and their own 
Intelligence Management Framework. This protocol will not be binding on the 
SPSO and will need to be reconsidered. The Committee should also note that 
the Surveillance Commissioners are not under the jurisdiction of the SPSO. 

Conclusion:
The Fit-for-purpose Complaints System Action Group recommended that the 
Scottish Government and Parliament consider transferring the functions of the 
Scottish Prisons Complaints Commission to the SPSO. They could see no 
rationale for maintaining a parallel process of external review and argued that 
centralisation of the function would also make the consumer experience more 
consistent, as well as offering complaints handling employees better career 
development opportunities than are available within smaller organisations. They 
noted that, in respect of prison complaints, retaining the ability to react rapidly to 
complaints is vital, and it should be possible to do so from within the SPSO. If 

4

316



legislation was being used to effect change, then an opportunity should be taken 
to put the prison complaints procedures into statute, where required. A statutory 
basis would provide the same level of independence and assurance for 
consumers as in other regimes such as police complaints.

In broad terms, I accept that there would be advantages in the functions of the 
Commission transferring to the SPSO but, I would slightly down-play the Fit-for-
purpose Complaints System Action Group suggestion that those advantages 
would be around responsiveness and consumer experience. I would argue that a 
better justification would be that the SPSO has greater resources (capacity) and 
more investigative expertise (capability). It also has existing jurisdiction over 
related agencies such as the Parole Board for Scotland, Reliance and the 
Scottish Government, which is important in terms of consistency and in pursuing 
multi-agency investigations.

I believe the Committee can be confident that the SPSO could effectively absorb 
complaints from prisoners against the SPS relating to maladministration and 
service failure. The SPSO may require some additional resources, both 
investigative and managerial, in order to successfully taken on this extension of 
remit but, I think the option sponsored by the Scottish Government is sensible, 
robust and efficient.

Richard Smith
Interim Scottish Prisons Complaints Commissioner
18 December 2008 
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 3 February 2009 

[THE CONV ENER opened the meeting at 10:02] 

Review of SPCB-supported 
Bodies 

The Convener (Trish Godman): Good morning 
and welcome again to the Review of SPCB 
Supported Bodies Committee. First on this 
morning’s agenda is evidence from Kevin Dunion,  

the Scottish Information Commissioner. Mr Dunion 
will speak for a few minutes; I will then invite 
questions from the committee.  

Kevin Dunion (Scottish Information 
Commissioner): I will be brief. The committee 
has received my written submission, in which I set  
out my view that the freedom of information laws 
have been successfully introduced in Scotland and 
that, in my view, they reflect well on the care that  
Parliament took in shaping the legislation.  

The level of public knowledge of the right to 
information is high, and public authorities are 
aware of their responsibilities, with the result that  
more information than ever before is being 
published or disclosed. As the first Scottish 
Information Commissioner, I have sought to 
provide the assurance that rights will be upheld 
and, where necessary, enforced. When dealing 
with appeals, I aim to come to decisions that  
command respect from public authorities as well 
as the public, whatever the outcome. In so doing, I 
aim to provide clarity in interpreting the new law. I 
have now issued more than 700 such decisions. 

One intention of the Freedom of Information 
(Scotland) Act 2002 was to improve the 
transparency and accountability of Scottish public  
authorities. The Scottish Information 
Commissioner is a public authority, and I welcome 
scrutiny of how I go about my functions, as well as  
any subsequent proposals for improvement. As I 
said in my submission, any changes to what I think  
is generally regarded as a well-functioning 
operation should be specific and evidence based,  
and should give rise to public benefit.  

I have followed and contributed to the Audit  
Scotland review, the Finance Committee review, 
the Crerar review and the Sinclair action group 
report. I have also considered the evidence that  
has been given to the committee by the Scottish 
Parliamentary Corporate Body and various office-
holders. I observe that, so far, the proposals would 

leave my role relatively unchanged, which of 
course I welcome. However, on generic issues 
such as strategic planning, the legal status of the 
postholders, budget approval and shared services,  
there is a need and an opportunity to resolve 
matters in a way that is clear, proportionate and 
balanced. I am happy to assist the committee in 
coming to a view as to what needs to be done. 

The Convener: Your written evidence states  
that you agree with the SPCB that your office 
should be a stand-alone one and that another 
approach would compromise your role. What  
advantage is there for the public in retaining the 
existing structure and not moving your role in with 
other structures? 

Kevin Dunion: The advantage to the public is  
that they have a high awareness of the Freedom 
of Information (Scotland) Act 2002 and of their 
rights and the way in which they can access those 
rights. I would be concerned if that was diminished 
in any way. The commissioner is, and was meant  
to be, at the heart of enforcing people’s rights. As I 

said in my written submission, one concern relates  
to the fact that I receive appeals concerning other 
postholders. The public might find it difficult to 
accept the independence of the commissioner and 
could question his willingness to use his  
enforcement powers against people with whom he 
literally sat round the table. 

There is no evidence of inefficiency in the way in 
which I carry out my function. I cannot see a public  
benefit simply from physically relocating me to 
conduct my function in another location. As I 
explained in my written evidence, I cannot see 
how, in law, other commissioners or postholders  
could be allowed to observe the cases that I 
receive, access the systems in which information 
is held or provide the assurance of security that is  
required—particularly by the surveillance and 
police authorities, which to a large extent have 
entrusted me with information on the basis of an 
assurance that nobody else can possibly see it.  

The Convener: You suggest that a commission 
with a chair would “increase costs” and  

“could … decrease eff iciency in coming to case decisions.” 

Why? 

Kevin Dunion: I am not yet entirely clear about  
the SPCB proposals regarding,  for example, the 
proposed complaints body. The only comparisons 
that I can make are with bodies elsewhere in the 
world. Some countries have an information 
commission, rather than a commissioner,  which 
involves several commissioners with either a 
senior commissioner or a primus inter pares.  
Those commissioners have to reach decisions 
collectively. I have observed that that occasions 
great delay—because the commissioners can 
disagree on outcomes—and that decisions that  
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are taken on a majority basis do not engender 
public confidence.  

In Scotland,  I am not clear about how the 
Information Commissioner would be part of the 
proposed complaints body. Would the 
commissioner basically get on with their work and 
access the shared services of a shared facility, or 
would there be somebody who would set the 
common standard that was to be applied in 
enforcement? For example, if I thought that the 
2002 act should be applied robustly and a senior 
commissioner or chairman took the view that it  
should be applied less robustly, how would that be 
resolved? Who would have the authority? I still  
seek clarity about what would be the model for 
that. 

Jamie Hepburn (Central Scotland) (SNP): 
Your written evidence suggests that  having a 
single office-holder 

“provides clar ity and consistency as to dec isions”.  

However, you also suggest the establishment of a 
management group. Do you envisage such a 
group being limited to an advisory role? What 
would be the group’s functions and purpose? 

Kevin Dunion: The suggestion is a response to 
the notion that office-holders should carry out  
some kind of stakeholder engagement. My 
counterpart down south has a similar group.  

The function of the group would be more to help 
shape strategic planning than to deal with 
individual cases or operational matters, and it  
would meet three or four times a year. My 
counterpart’s group involves external people with 
considerable awareness of public service who 
contribute to shaping the running of his  
organisation. I would be perfectly content to go 
down that route.  

Another proposal is for the SPCB to have a 
direct role in strategic planning. I am happy to 
engage with the notion of presenting a strategic  
plan and showing that it has been developed in 
conjunction with stakeholders’ views. 

I have already created what I call a reference 
group, which involves a much larger number of 
people but which meets me less frequently to 
consider issues such as my approach to 
designating new public bodies, or to improving the 
practice of public authorities across Scotland. I 
have found that group extremely helpful. It is made 
up of six or seven people who come from a range 
of organisations—from the Campaign for Freedom 
of Information through to the Convention of 
Scottish Local Authorities. I am keen to develop 
such stakeholder engagement, and I am fairly  
relaxed about its exact form. It certainly would not  
take away my authority or my direct management 
of the organisation. 

Jamie Hepburn: So you are talking about  
stakeholders just offering advice. 

Kevin Dunion: Yes.  

Jamie Hepburn: Various suggestions have 
been made about the re-appointment processes 
for the various bodies for which the SPCB has 
responsibility. Your submission suggests that you 
are quite relaxed about the subject, but that you 
favour a single term of seven to eight years. Why 
do you favour that approach? 

Kevin Dunion: I do not have strong views on 
the matter. I went through a re-appointment  
process that I thought was handled pretty well by  
the SPCB, and if that process was to continue, I 
would be happy. However, inevitably, office-
holders are aware that they have to leave after five 
years or seek re-appointment. A single term of 
seven to eight years would give an office-holder 
independence and a sufficient period of time to 
deliver the goods without their having to look over 
their shoulder and worry about either the 
impression that they might be giving coming up to 
their re-appointment or overstaying their welcome. 
In places such as Canada, appointments are 
made for periods of seven to eight years.  

However, as I say, I have no strong views on the 
matter. If a single term is considered, it should be 
of the order of seven to eight years. Some people 
suggest a shorter term, but I think that people 
would not find it attractive to up sticks for a fixed 
term of five years, and 10 years is too long.  

Jackson Carlaw (West of Scotland) (Con): A 
number of witnesses have said something similar.  
I want to probe your answer a bit further. Is your 
opinion informed by experience? Did you feel that  
you were looking over your shoulder, or is your 
suggestion just a commonsense approach? 

Kevin Dunion: I did not particularly feel that I 
was looking over my shoulder. In this job, you 
have to be prepared to accept that you might have 
to go if someone does not think that you are doing 
a good job, even if you think that you are. You 
have to stick to your guns. My role is particularly  
adversarial at times, not least in my contacts with 
the SPCB, of course, and MSPs over MSP 
expenses. I simply have to get on and do the job—
all the office-holders recognise that.  

For the purposes of planning and getting on with 
the work, and setting out, say, two strategic plan 
periods of three years, we need seven or eight  
years. My post involved a setting-up period, but  
there is also the handover period. The office-
holder has to wind down at some point if they think  
that they are going at the end of five years. I did 
not take it for granted that I would be re-appointed,  
so as part of our risk management in the final 
year, we thought about what would happen if I 
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went. That was an unnecessary investment of 
energy. 

If an office-holder knows that they will stay in 
post for a period of seven or eight years, they can 
plan for that from the outset. 

Jackson Carlaw: It might be less about feeling 
that you have to look over your shoulder and more 
about the office being in limbo because it has to 
accommodate planning discussions that it would 
not otherwise have to have.  

Kevin Dunion: That is true. In particular,  if the 
office-holder plans to stay on but does not, the 
office might not be geared up to their moving. The 
post would not have been advertised, and there 
could be a period of limbo. If the office-holder 
knows that they will definitely go at the end of 
seven or eight years, the office can plan 
accordingly. 

The Convener: My question follows on from 
that. The future employment of some office-
holders can be restricted. What is an appropriate 
period for such restrictions to apply, given that the 
existing provisions are designed to avoid conflicts 
of interest or allegations of corruption once an 
office-holder leaves their post? 

Kevin Dunion: Fortunately from my point of 
view, such restrictions do not apply to my post. 
Those conflicts of interest can be overstated,  
although I could understand why restrictions could 
apply to an ombudsman who works solely with 
complaints about the insurance industry or legal 
services.  

Where we have an ombudsman whose post  
covers a vast swathe of public life in Scotland,  
those conflicts of interest need to be 
accommodated by the way in which the office -
holder carries out their work. It should not be 
assumed that office-holders take decisions in their 
second year in post to set themselves up with a 
job four years down the line. We need to be more 
realistic about the people who occupy such posts 
and not assume that the public will think ill of 
postholders if they subsequently go back to work  
in academia or legal services.  

I agree with Alice Brown, who is very  
experienced and knows ombudsmen around the 
world. I will not gainsay her sensible proposals, on 
which she gave evidence to the committee.  

10:15 
The Convener: The act that establishes your 

office provides for removal from office. Should the 
grounds for removal be set out in legislation? 

Kevin Dunion: Jim Dyer makes useful points in 
setting out how the removal process could be 
triggered. I understand why Parliament does not  

want to give away its capacity to remove a 
postholder who is clearly failing in their role or who 
goes well beyond what Parliament expects of 
them, but ground rules for removal need to be set  
out. That could be done fairly generally in 
legislation by leaving that to the discretion of a 
parliamentary committee.  

At present, any MSP who takes umbrage 
against a commissioner can simply lodge a motion 
to remove them—there is no mediation process or 
warning. From an employment point of view, that  
is unhelpful. Even if such a motion did not  
succeed, it would sour relationships. 

Joe FitzPatrick (Dundee West) (SNP): You 
suggest that such a motion should require support  
from two thirds of all MSPs—rather than two thirds  
of MSPs voting—which could make removal from 
office difficult, particularly if there was a concern 
related to a political party, which felt obliged to 
abstain. Do you see that conflict and accept that,  
in general, two thirds of MSPs voting, rather than 
two thirds of all MSPs, is the democratic and 
correct requirement? 

Kevin Dunion: Scotland has statutes that  
provide for the alternative positions. It is up to the 
committee to decide which it favours. That the 
Information Commissioner can be removed only  
with the support of two thirds of all MSPs, and not  
just those voting, is not what I favour as a 
hypothetical; it is enshrined in the act that 
established my post. Parliament set that  hurdle 
high for two reasons. In their evidence on the bill  
to create my post, ministers made great play of the 
role of an independent commissioner who 
determines what is in the public interest. At times, 
the commissioner’s view might be diffe rent from 
that of some MSPs. It was recognised that the 
commissioner should be given that function and 
should be protected in undertaking the sometimes 
unpalatable role of determining between rival 
authorities or rival political parties what is in the 
public interest. 

Removing a commissioner would be a serious 
matter. Down south, even failing to reappoint a 
commissioner has been seen as a political step.  
The seriousness of removing a commissioner mid-
term should be recognised in law. The safeguard 
of ensuring that all MSPs contribute is important. 

Jamie Hepburn: I was slightly surprised that  
you said that you did not have a view on the voting 
threshold, because your written evidence says: 

“I do not see the merit of alter ing the provision”.  

However, you have perhaps clarified the point. 

Kevin Dunion: I was not saying that I have no 
view; my view is that the act to create my post is 
well framed—I followed it as it went through 
Parliament. However, I am not positing a 
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hypothetical. The reality is that the act that 
established my post says that two thirds of all  
MSPs must vote for a motion to remove the 
postholder from office. I favour that position over 
that in the legislation for Scotland’s Commissioner 
for Children and Young People and the Scottish 
Commission for Human Rights. 

Ross Finnie (West of Scotland) (LD): The 
legislation that established your position gives you 
a certain legal status. Will you comment on how 
you view it in light of your experience in the post? 
Are there difficulties in the way in which it was 
framed? The opportunity might exist to amend the 
legislation. What approach would you favour if you 
believe that some form of alternative status would 
be more appropriate? 

Kevin Dunion: There are two issues, one of 
which my legislation touches on and one of which 
it does not.  

I think that the committee will address the issue 
of the legal personality of not only the Scottish 
Information Commissioner but the other bodies. I 
do not know whether this was appreciated at the 
time, but we now have significant problems as a 
result of appointing the commissioner—as well as  
the other postholders—as a person in their own 
right, with no other legal personality for the post. I 
said in my submission that that issue has to be 
resolved quickly, because there are practical 
consequences of our not doing so.  

I propose that the primary legislation be 
changed to create a body corporate—a bit like the 
corporate body of the Scottish Parliament—which 
would be the Scottish Information Commissioner 
body corporate. Appointees would fill the role and 
move out of it, but the body corporate would 
continue. The body corporate would hold the 
lease, it would have any liabilities and it would be 
the employer of staff. Currently, I am the employer 
of staff and I sign the lease—technically, the 
building is leased to me. The legal advice that I 
have been given is that there could be significant  
problems if we do not resolve that issue. 

You asked about the legislation, which I think  
has been reasonably well framed. One of the 
technical issues that I have—I will not take up the 
committee’s time unduly—is that i f we are going to 
look at the primary legislation, we should certainly  
resolve the difficulties that we have with the 
interface between the Freedom of Information 
(Scotland) Act 2002 and the Environmental 
Information (Scotland) Regulations 2004, which 
does not work well at present. The expectation 
was that we would deal with environmental 
information requests under the regulations, but,  
given how the act is framed, we have to deal with 
those requests under both pieces of legislation.  
That is really cumbersome for me and my staff.  
Decisions are delayed because we have to look at  

the information requests under both pieces of 
legislation.  That  process could be tidied up; I am 
happy to give the committee a proposal for that in 
writing. 

Ross Finnie: That would be helpful. We will  
perhaps have to park that issue to one side. It  
would be nice if you could get all that into one 
sentence, but I am not sure that resolving the 
difficulties with the two pieces of legislation, with 
which I am familiar, is quite as simple as that.  

I turn to the issue of the legal, corporate status.  
It is clear that you hold similar views to other 
office-holders on liabilities  that might become 
personal or contractual obligations. What about  
the individual performance of the office-holder 
himself or herself? Are you seeking protection in 
that regard? 

Kevin Dunion: One of the difficulties is that we 
are office-holders, but we are appointed on an 
extremely sparse contractual basis. In other 
words, the terms of our employment, if you like,  
are effectively on two sides of A4. You should 
compare that with the contract that we give to our 
staff and the handbook that goes with that  
contract. We have none of that—we have no 
proper terms and conditions, and there is no clarity  
about how terms and conditions can be discussed 
or debated. 

Audit Scotland’s recommendation is that a 

remuneration committee, dealing with not just  
remuneration but terms and conditions, be 
established. That is the locus in which we could 
begin to discuss the performance of the 
commissioners, whether an appraisal process 
would be appropriate and what should be done 
with an appraisal. At the moment, that is done in 
an incredibly ad hoc way, which does not lead to 
any great satisfaction among the postholders, who 
enter into their posts in a great spirit of willingness. 

There is a frustration that such things are not  
being thought out at the outset, nor are they being 
remedied as we go along through, for example,  
Audit Scotland’s recommendation that a 
committee be established so that all postholders  
can feed in their experience, concerns and 
proposals for change in a negotiated fashion—as 
an employee of any of the organisations would do. 

Ross Finnie: In your written evidence, you say 
that you support the Audit Scotland 
recommendation that  a separate committee be 
established to deal with office-holders’ terms and 
conditions. If such a committee were established,  
would you see it fulfilling the roles that the SPCB 
currently undertakes? 

Kevin Dunion: Yes, in part. At the moment, the 
SPCB has too many things on its shoulders that it  
was not set up to do. It recruits, or helps to recruit,  
a commissioner; sets out their terms and 
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conditions; pays them; and scrutinises their 
budget, or even tells them what should be in their 
budget. In some instances, it can direct them as to 
where they should set up their office. I do not think  
that the SPCB was set up to do that. 

It is not even clear what we mean when we talk  
about the SPCB. Are we talking about officials, or 
are we talking about parliamentarians with the 
Presiding Officer in the chair? If the SPCB is going 
to have a function, we have to be clear what that  
function should be. The office-holders, who are 
accountable officers and independent senior 
postholders in their own right, should have the 
capacity to engage in dialogue and discussion 
about that in a formalised fashion, rather than in 
an ad hoc fashion in respect of certain outcomes.  
We lack any proper structure for such 
engagement.  

Some of the scrutiny of budgets, strategic  
planning or terms and conditions could be done by 
a separate committee. I certainly do not think that  
it should all be on the shoulders of the SPCB. If 
there is a disagreement between the SPCB and 
the postholders, where do we take it? I do not  
think that the Parliament would ever expect me to 
make a special report to Parliament, which I have 
the power to do, on a matter of detail; I assume 
that it would expect a special report to be on a 
matter of substance.  

Ross Finnie: The issue was raised not just by 
you but by others who have given evidence to us. 
You will understand that, given that we have been 
charged with looking at streamlining processes, 
the notion of creating another committee does not  
come naturally to us. There is a contention that, as  
currently constituted, the SPCB is not an 
appropriate body for sponsoring these offices,  
which I think is what you are saying. You are 
leaning towards the creation of a different  
structure, with a committee and lines of 
responsibility. Have you given any thought to 
whether there might be changes to the current  
constitution of the corporate body to accommodate 
the criticisms or suggestions that you and other 
office-holders have put to us? That is not quite 
within the remit of this committee, but it is a 
consideration nevertheless. 

Kevin Dunion: Whatever the outcome of these 
discussions, change will not come at no cost and 
with no change at the other end. I have been here 
from the outset and, in my view, we are the foster-
children of the SPCB—and not even particularly  
wanted foster-children. I think that we have been 
forced on the SPCB, or billeted with it perhaps.  
The chief executive has taken on the task 
pragmatically, saying, “Nobody has thought this 

through. We’ll get on and do it.” He did not have a 
staff member who was dedicated to, or recruited 
for, the purpose. If the SPCB is to take on a more 

formal, engaged role, that has a resource 
implication. Who will carry out that function? What 
is their job description? Will there be a dedicated 
member of staff? What would happen if there was 
a dispute between the postholders and that  
member of staff? Will a member of the corporate 
body be given special responsibility to engage with 
the postholders and with that process? 

10:30 
I will set out my preference. There are a number 

of things that I must do in relation to the 
Parliament—I think that that applies to all the 
postholders. We have to lay our accounts and 
annual reports before the Parliament, and it has 
been suggested that we lay strategic plans for the 
forthcoming three or four years. I would be happy 
to lay such a plan before the Parliament. We 
should also set out our indicative funding for the 
three or four-year period, so that there are no 
surprises when we lay annual budgets before the 
SPCB and the Finance Committee.  

We are talking about a substantial amount of 
work, whether there are three or seven 
commissioner and ombudsmen bodies, and I do 
not think that the SPCB is set up to fulfil such a 
function of engagement and oversight. The 
oversight role must be separated from the 
operational engagement role. Currently, the SPCB 
is heavily involved in discussing the specifics of 
our operations and budgeting and in approving the 
budget—and the SPCB would approve strategic  
plans. Even though I am an accountable officer 
and I report to the Parliament, it is not clear what  
would happen if I was in dispute with the SPCB 
about the necessary resourcing of my office to 
meet my statutory responsibilities. 

Johann Lamont (Glasgow Pollok) (Lab): Is it  
your view that the SPCB is not the appropriate 
body or that it is not effective in doing what it is 
supposed to do? 

Kevin Dunion: It is not clear to me that the 
SPCB was the appropriate body from the outset.  
The SPCB was tasked with getting 
commissioners. In my files I have correspondence 
with Scottish Executive civil servants that dates 
back to the discussions about how postholders’ 
budgets should be approved. It was thought—
given that the budgets would be relatively small—
that it would be unnecessary to require the 
Finance Committee to consider them one by one,  
so it was suggested that we simply tack them on 
to the back of the SPCB’s overall submission, so 
that is what was done initially.  

The Finance Committee then said to the SPCB, 
“We want you to begin to scrutinise the budgets. 
We do not want  to pick them up and to consider 
the differences between them in detail; we expect  
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you to do that.” The SPCB’s role has evolved,  

from scrutiny to approval, and there has even 
been a proposal on budget setting. There has 
been incremental creep in the SPCB’s role, which 

has not happened in a strategic fashion. There 
has been a focus on one area—financial 
scrutiny—but no provision has been made in other 
areas that we identified as having weaknesses, 
such as terms and conditions or the need for a 
strategic plan that attracts an expectation of 
funding. The committee needs to consider whether 
the SPCB is willing or able to carry out those 
functions. 

Johann Lamont: I will be frank. There seems to 
be a tension between the independence of your 
role—I do not think that there are any 
circumstances in which Parliament could direct  
you—and your suggestion that a parliamentary  
committee should somehow normalise your job.  
We have to wrestle with that tension. Given t hat  
you have a unique job and enjoy unique privileges,  
it might not be reasonable to expect a committee 
to deal with the terms and conditions of your post. 
There are few posts in relation to which a two-
thirds majority in Parliament is needed to get rid of 
the postholder. You are in a unique position.  
Forgive me if you answered this question in your 
submission; I do not remember whether you did 
so. Who would you envisage being on the 
suggested committee? Whatever the SPCB’s  
corporate functions, it is a political body that 
includes MSPs. Would the membership of the 
committee include MSPs? 

Kevin Dunion: Yes. I envisage a parliamentary  
committee that would scrutinise our functions, as 
happens with the Auditor General for Scotland.  
The difference between a parliamentary  
committee and the SPCB is that by statute I have 
authority over the SPCB, in that I can and do 
adjudicate in disputes about release of 
information—I have ordered the SPCB to order the 
release of information. If the SPCB were to say to 
me, “You should take a lighter touch. We will not  
give you resources for enforcement”, it would not  

be unnatural for people to think that there was a 
potential conflict of interest. 

I must say at the outset that I do not  think that  
there has been a conflict of interest. The SPCB 
has acted extremely well and I have experienced 
no interference with my role as a commissioner. 

However, if it is assumed, for example, that my 
role is to take decisions on appeal and that I 
should be funded to do so, but I view my role as  
also being to improve the practice of public  
authorities as set out in legislation, that role needs 
to be resourced as much as the hard investigative 
role. That has a budgetary implication. If times are 
tight, I could make my case to the SPCB, but it  
might say that it takes a different view of my role 

as commissioner. I want that to be an explicit  
engagement rather than something that is done in 
a way that is not transparent. It could be done by,  
for example, presenting a strategic plan, having 
that plan accepted and accepting that the work  
flows from that. 

Johann Lamont: We have heard from the 
postholders who have given evidence so far that  
independence is important and that very  
challenging responsibilities go with it in respect of 
employment of staff and so on. Is that a case for 
having a commission, rather than commissioners? 
That would remove the isolation of one individual’s  

having authority in that area—a situation in which 
we are at the mercy of the quality of the individual 
commissioner.  

The consequences of that situation have to be 
dealt with in terms of protecting the commissioner,  
but it would also need to be possible to remove a 
commissioner who was not functioning effectively.  
Could that be addressed by a commission, in 
which responsibility is shared by a body, and in 
which individuals within the commission had 
responsibility for discrete areas of work? 

Kevin Dunion: That model is not included in 
either option that has been presented to us. For a 
single postholder such as me, it would be 
cumbersome and unnecessary to create a 
Scottish information commission. We would, I 
presume, have to create a quango-type board that  
would need a chairperson. The commissioner 
would be more like a chief executive, or would 
chair the board, but decisions would be taken 
collectively. I am not clear what the role of a 
commission would be in relation to the current set-
up in which there is a single postholder with a 
fairly small staff.  

I am not clear how such a commission would 
work as a complaints-handling body, and I have 
not yet seen any detail to suggest that that will  
happen. It seems that all the individuals would 
retain their responsibilities and would not share 
the decision making—they could not, because of 
the degree of specialism. It is not clear how 
commission members would get around data 
protection responsibilities if they were single 
stakeholders—for example, certain information 
would be held by one postholder in their capacity 
as public appointments commissioner, or by  
another as parliamentary standards commissioner.  
I am not sure how such information could be 
shared among postholders. I am still awaiting a 
degree of clarity on what is being proposed with 
regard to whether it will bring about synergies and 
efficiencies.  

Johann Lamont: The committee’s role is to 

examine the options that have been presented to 
it, and to consider other options in terms of 
effectiveness, I presume. For the sake of asking 
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the question as devil’s advocate, and given that  

vulnerability is a key issue, is the role of individual 
postholder inappropriate for the task because it  
makes you vulnerable in the way that you have 
described? Are the vulnerabilities that you have 
identified worth it, because you are able to 
maintain your independence and focus? 

Kevin Dunion: I think your second point is  
correct. The common standard around the world is  
to have a single independent postholder  as  
information commissioner. Some countries, such 
as New Zealand, still have ombudsmen, and a few 
countries  have a commission in which decisions 
are taken by majority vote or cases are parcelled 
out among commission members, on which they 
reach a collective view. That is not particularly  
efficient, and it is not necessary for Scotland.  

I do not feel particularly vulnerable. I have been 
allowed to get on with my job, I am able to take 
tough decisions and I am adequately resourced,  
so I do not come here with any complaints. Some 
improvements could, however, be made to the 
individual postholder’s role that would benefit the 
public and the operational management. Those 
improvements could include clarity about whether 
the appointment is for seven or eight years; the 
presentation of a strategic plan in some form to 
Parliament, so that everybody knows what we are 
working towards; sorting out of terms and 
conditions; and securing the budget for the post in 
a way that does not compromise the operational 
independence of the commissioner or involve 
micromanagement by the SPCB. I am suggesting 
improvements to the current system rather than a 
complete overhaul of it. 

Joe FitzPatrick: You argued that the SPCB is  
not the appropriate body directly to approve and 
scrutinise your budget. Clearly, however, your 
budget needs to be scrutinised by someone 
because it is public money. You suggested that  
the scrutiny is being done by the SPCB so that the 
Finance Committee did not have to do it. Would 
the Finance Committee be a more appropriate 
body to do the scrutiny? 

Kevin Dunion: The current approach does not  
work. In reality, postholders are given an indication 
that, if they submit a budget that is equal to the 
previous year’s budget plus an indicative figure of 
2 per cent or 3 per cent, it is likely that it will be 
approved by the SPCB as being a sum that could 
be presented to the Finance Committee.  

My difficulty with that approach is that it does not  
acknowledge that expenditure does not flow in that  
fashion. For example, i f I needed to overhaul my 
information technology systems at once—which 
might be necessary, given that everything was 
bought at once when we were setting up the 
office—that would create a need for a capital 
element that would be greater than the 3 per cent  

increase that I would expect to get on an 
annualised basis. However, there is no adequate 
way of entering into dialogue with the 
parliamentarians on the SPCB or the Finance 
Committee about why that capital expenditure 
should be necessary. It would be good if we could 
forward plan that process by using indicative 
budgets for which we could get support. 

Joe FitzPatrick: Would an eight-year term help,  
in that it would enable you to manage such capital 
elements over a longer period? 

Kevin Dunion: Yes, that would help because 
we would be able to set out, say, two strategic  
plan periods within those eight years, which would 
mean that the replacement of certain items from 
time to time over a long period would not come as 
a surprise to parliamentarians, who would 
otherwise say, “I’m sorry, but  to make this happen 
you have to reduce costs elsewhere.”  

Another point to remember is that staffing costs  
form more than 80 per cent of my budget, which 
means that if real-time costs are to be met, 
savings have to be made from staff costs. We 
have to discuss with the SPCB the consequences 
of that in terms of losing posts or, if necessary, of 
making staff redundant, but there is no way of 
having a formal discussion about that early  
enough in the process. 

Joe FitzPatrick: Are you concerned more with 
getting a process in place than you are with which 
body is responsible for the scrutiny? 

Kevin Dunion: Yes. The SPCB could still have 
the scrutiny role, but  that role must be much more 
formalised and explicit; it must be properly  
resourced and the appropriate systems need to be 
put in place to allow it to operate correctly. 

Jamie Hepburn: You seem to support the 
SPCB’s suggestion that you should produce a 
strategic plan that would be laid before the SPCB 
and Parliament, but with the caveat that that  
process should not give the impression of direction 
or control. Could you expand on that and say what  
exactly you mean? Also, how could direction be 
avoided? 

Kevin Dunion: Like any manager in public  
service, i f I am to manage the organisation well, I 
have to have a strategic plan to satisfy Audit 
Scotland and my audit advisory board, so it is 
something that we would have in any case. The 
advantage of the strategic plan is that it sets out 
not only the headline tasks that people think of,  
but all of the other responsibilities, such as the risk  
management programme and the operational 
plan. I think that as much of that as possible 
should be in the public domain. It is important that  
that sort of ambition and direction of travel are 
taken into consideration.  
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However, what if the SPCB or a parliamentary  
committee were to take an entirely different view 
to the commissioner’s? That is an interesting 
question. If the commissioner were overambitious 
or underambitious in their views, he or she should 
be questioned and challenged on that. The 
expectation would not be that the SPCB or the 
committee would rewrite the commissioner’s plan 
but that the commissioner would reflect on the 
views of the SPCB or the committee. Clearly, if 
there were a gulf between the commissioner’s  
view and the view of the SPCB or the committee,  
that would need to be addressed. 

Jamie Hepburn: Should that parliamentary  
committee, as you have suggested with regard to 
stakeholder engagement, have an essentially  
advisory role? 

10:45 
Kevin Dunion: It should, in large part.  

Nevertheless, if I came up with a plan that  
required my staff complement to be doubled, it  
would not be unreasonable for a committee to say 
to me pragmatically that although that complement 
might be necessary to deliver on my plan, it is 
simply not going to happen. Of course, I would not  
expect that committee then to take the matter out  
of my hands and write its own plan that included a 
smaller staff complement. The responsibility must  
always lie with the postholder who, one would 
hope, would have taken soundings before 
reaching that point. It would be sensible for any 
system that is put in place to include provision for 
the reference group and for stakeholder 
engagement to ensure that a draft plan is issued 
for the views of officials and that we go into the 
final decision-making process with a well worked-
up and discussed plan. 

The Convener: As members have no more 
questions, I thank you very much for your helpful 
evidence. It would also be helpful if you could 
submit in writing your proposals on legal status. If,  
once we have read the Official Report, we find that  
we need clarification on any other issues, we will  
write to you.  

I now welcome to the meeting Kathleen 
Marshall, Scotland’s Commissioner for Children 
and Young People. I invite you to make a few 
introductory comments, after which I will  invite 
questions.  

Kathleen Marshall (Scotland’s Commissioner 

for Children and Young People): I very much 
welcome this opportunity to engage with the 
committee on its review of SPCB-supported 
bodies. In my written evidence, I reflect on the 
justification for establishing a commissioner for 
children and young people—the fruit of a 10-year-
long campaign by children’s organisations and an 

extensive inquiry by a parliamentary committee—

and I argue that the reasons for setting it up still 
exist and that reorganisation at this stage would 
be disruptive. 

The SPCB suggests that a merger is appropriate 
because SSCYP, which is what we call ourselves 
for public purposes, and the Scottish Human 
Rights Commission have similar rights and 
responsibilities and that the change of structure 
could be effected without loss of function. I 
disagree.  

An architectural principle is that form follows 
function. Many of the activities that are carried out  
by the two bodies might be couched in similar 
terms, but I argue that the fundamental differences 
in, and tensions between, the constituencies to 
which they are addressed render those functions 
quite different, necessitating different  forms and 
structures. 

As outreach and advocacy services for children 
and young people are quite different from those for 
the adult population, one cannot assume that the 
same staff would be capable of undertaking both 
roles effectively or that a single access point that  
was designed for adults would be accessible by  
children and young people. Relationships are 
important to children and they are more likely to 
respond to an identifiable individual than to a 
committee or commission.  

The SPCB suggests that the rights body could 
be established as a commission representing 
different interests, including the rights of older 
people, and has noted that some people want an 
older people’s commissioner to be established. I 
am also aware of the suggestion that a victims 
commissioner be appointed. The difference 
between those interests and the situation of 
children is that adults have an interest in the rights  
of older people, as they are likely to become older 
people themselves, and of victims, as they might 
well become victims at some point. However, they 
will never be children again. I do not suggest that  
adults have no sympathy for children and young 
people, but I believe that there is a distinct danger 
that children’s voices will  be drowned out in the 
clamour of adults’ concerns for their own futures.  
That is especially significant given that children 
and young people have no vote, possess no 
political power and are a shrinking proportion of an 
ageing population.  

We look to the next generation to support us and 
look after us in our old age, so it is in all our 
interests to give children and young people a 
special place in our rights-respecting systems. 
They need a place that counters our natural 
tendency to selfish short-termism and which 
protects children both for their sakes and, in the 
long term, for ours. 

325



103  3 FEBRUARY 2009  104 

 

If we are to safeguard children and young 
people’s rights and create a peaceful society that  
includes and respects children and young people,  
we need to ensure that we listen to them. As 
adults, we cannot rely on our memories of 
childhood and youth to shape our law, policy and 
practice. Childhood and youth have changed in 
character, so we need to listen to children and 
young people and to learn from them. That does 
not mean just inviting a token young person on to 
a committee or setting up an occasional focus 
group.  

We need to develop effective methods of 
engaging with children and young people, which 
must be a central function of a rights body for 
children. My office has begun work on different  
methods of engagement, but that is only the 
beginning. We need to be able to reflect on our 
work, to build on our learning and to disseminate 
our achievements as a contribution to the 
emerging field of active child citizenship.  

Having looked at the structure of rights bodies 
for children in other countries, I know that the 
single commissioner or ombudsman is by far the 
most common model.  I know of two countries—

Greece and Catalonia—that locate the children’s  
ombudsman as a depute within a more general 
body. I have had quite a lot of contact with both 
those office-holders but, as the name implies, they 
are ombudsman posts, which focus largely on 
dealing with complaints. That kind of arrangement 
is perhaps more understandable for an 
ombudsman post, which is largely reactive, than 
for a commissioner-type post that allows the 
postholder more choice about which issues to 
address and how to address them. The lack of an 
ability to make such choices is where children and 
young people are likely to lose out i f they do not  
have a protected institution.  

The written submissions from children’s  
organisations evidence their belief that an 
independent office of Scotland’s Commissioner for 
Children and Young People adds value to their 
work in a way that a broader-based office might  
not. 

Of course I am happy to engage in discussions 
about any arrangements that might avoid 
duplication of costs, although it will be essential to 
be sure that real duplication exists. We must not 
make assumptions based on superficial 
resemblances. Otherwise, the functions will be 
adversely affected, which I think all parties to the 
debate wish to avoid. 

The Convener: Are there overlaps between 
your remit and that of the Scottish Commission for 
Human Rights? 

Kathleen Marshall: There are obviously areas 
of common interest. The legislation for my post  
states that the commissioner’s remit is  
“to promote and safeguard the rights of children and young 

people”,  

with a specific focus on the United Nations 
Convention on the Rights of the Child. The remit of 
the Scottish Commission for Human Rights is to 
promote human rights—strangely enough, the 
legislation does not say “to safeguard”—with a 
specific focus on the European convention on 
human rights. An unspoken link between both 
organisations is perhaps that, whereas I deal with 
general rights with a specific focus on the UN 
convention but sometimes need to reflect on the 
ECHR, the Scottish Commission for Human Rights  
focuses mainly on the ECHR but can also refer to 
other international instruments. However, we deal 
with different voices in the democratic process. 
The fact that there is a common interest in some 
areas does not mean that the interest is so similar 
that it could be made into one function that one 
structure could serve.  

The Convener: Can you give me an example of 
an outcome that you hope to achieve that could 
not be achieved by a merged body? 

Kathleen Marshall: All our work on involving 
children and young people—our taking on board of 
their voices—shapes everything we do in the 
office and is the core of what we do, so we put a 
lot of resources into it. One of the differences 
between my role and the complaints bodies’ roles,  
for example, is that they react to complaints, 
whereas my role is much more proactive; it is 
about getting children and young people’s issues 
on the agenda and ensuring that decision makers  
take them seriously. It would be difficult to 
maintain that focus, take it forward and give it all  
the resources that it wants when there are 
resource pressures everywhere.  

With all the worthy issues about older people—
dementia, the growing ageing population who will  
make more demands, and all the other human 
rights issues that will be significant—there will be 
an inevitable pressure that will draw funds away 
from work with children and young people,  which 
is too easy to trivialise when viewed from the 
outside.  

If we want to engage children and young people 
properly we have to make it fun. People 
sometimes find it difficult to take on board that  
some of the things that we do and produce, and 
some of the ways in which we engage children 
and young people are effective because they are 
fun. A lot of that could be lost in a broader 
organisation. 

Jamie Hepburn: What added value does your 
post give to children and young people in 
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Scotland? You say in paragraph 4.3 of your written 
evidence:  

“Children’s rights are not w ell enough know n or 

understood”  

in Scotland. How have you addressed that? 

Kathleen Marshall: I have addressed it in a 
number of different ways. For example, our 
responses to consultations are always couched in 
terms of the rights of children. All our responses 
have a preamble that explains the context of 
children’s rights, what they mean and why they 
should be taken seriously, and they analyse 
matters in terms of children’s rights. We produced 
the children’s rights impact assessment tool—the 
CRIA—which the Scottish Government has used 
to analyse some of its proposals. We use it  
routinely to identify positives and negatives in 
proposals. It has also been taken on board by 
other children’s commissioners’ offices 
internationally. For example, I have spoken about  
it in Strasbourg, I will speak about it in Austria in 
the next couple of weeks and it is to be translated 
into German.  

We have produced valuable tools that try to get  
people to ask questions and take children’s rights  
seriously. We have also produced a number of 
documents for children and have collaborated with 
the Scottish Government on publications that have 
been widely disseminated in schools. For 
example, we have produced cartoon illustrations 
for all the Convention on the Rights of the Child 
articles. Children and young people helped us 
decide what articles meant and how we could 
portray that in a way that made sense to both 
younger and older children. We have had 40 
international inquiries about using those 
illustrations because people recognise their value.  

However, we are at the beginning of such work  
and are still learning and reflecting. We have also 
produced a detective kit for children and young 
people that helps them look at things to do in their 
area and emphasises their right to play, which has 
been a huge success and is appreciated by 
schools. We are evaluating it just now.  

We work in many ways and at different levels to 
help law and policy makers understand children’s  
rights and to make them an intrinsic part of their 
development of law and policy, and to get the 
rights through to children and young people 
themselves. We do a wide range of things to raise 
the profile of children’s rights in Scot land. 

Jamie Hepburn: I have seen much of your work  
and it is very good—the cartoons that illustrate the 
convention’s articles are particularly good.  

However, why would not a merged rights body be 
able to do exactly the same work? 

Kathleen Marshall: We must have a body that  
focuses on children and young people as a priority  
and which can spend resources on developing 
and doing the fun things that I described. If a rights  
body were to replicate everything that we do, keep 
all the staff and do all  the awareness-raising 
outreach work, it would not save any money. The 
same functions could be performed with the same 
effort under another banner, but it would not save 
any money. Furthermore, such a body would have 
to ensure that it took on the issue of the 
identifiable individual and the relationship.  

11:00 
We could use education as an analogy. Why do 

we have nursery schools and teachers, primary  
schools and teachers, secondary and further and 
higher education? Why not just have one big body 
in a school, given that its role is teaching? One 
building could be used as a teaching resource in 
which one group of people would teach everyone.  
In other aspects of education and communication 
with children, we recognise instinctively that we 
need to take different approaches, and that  
different people have different remits. We have to 
make sure that that is safeguarded in whatever we 
do for children and young people.  

Jamie Hepburn: But if there were a specific  
commissioner for children and young people within 
that body, would that not still work? 

Kathleen Marshall: All sorts of configurations 
are possible. As Kevin Dunion said, the point is  
that there is no clarity about what is being 
proposed. 

I am absolutely clear that, if there were such a 
commission-type body, it should not be possible 
for the person who represented children to be 
shouted down by other voices. The children’s  
representative would have to have a statutory role 
with the ability to determine their priorities and a 
safeguarded budget to ensure that money did not  
drift towards more powerful interests that had a 
vote in the system, were listened to and were not  
demonised by the media. If such a body came 
about, you would have to ask whether it would 
save money or it was being set up just for the sake 
of it, and whether it could be established in a way 
that ensured that children’s voices were not  

shouted down and children’s resources did not  
seep into other areas. 

Johann Lamont: I feel that you have overstated 
the commissioner’s role in order to make your 
case, and I am not sure that that is particularly  
helpful. No matter how effective they are, it is 
simply not possible for a commissioner to engage 
with all young people. 

I acknowledge the fact that many children’s  

organisations have been very exercised about the 
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proposals because they see a key role for the 
commissioner, but that is not the same thing as 
the commission having to do the job. Indeed,  
judging by your description of the issues that you 
have dealt with, the commissioner clearly has a 
broader role. It cannot be just about direct  
engagement; it is perhaps about good practice. 

Saying that we should stick everyone in one big 
building and teach them all together might also 
make the argument that a children’s commissioner 

does not recognise the diversity of need am ong 
children and young people or the conflict of the 
rights of young people at different ages and 
stages. We can protect the notion of the rights of 
children and young people, which the Parliament  
clearly indicated it wanted to do when it set up the 
commission, but a broader body might recognise 
that there are different ages and stages, that  
children and young people are not all one group,  
that they are not necessarily all  accessible in the 
same way, and that some of their rights might  
conflict with each other. 

Kathleen Marshall: I am sorry that you feel that,  
in my enthusiasm, I have overstated my role.  
Obviously we cannot engage in an individual 
relationship with every child, but we can create a 
situation in which they recognise that someone is  
speaking up for them. They respond to that—and I 
have seen that response when, for example, I 
have engaged with groups of asylum -seeking 
children, children with disabilities and those in 
other situations. They like the fact that an 
identifiable person is speaking for them.  

The commissioner’s work could be more widely  
disseminated but, because I am demitting office, I 
have put some plans on hold. We have all sorts of 
ideas based on things such as the success of the 
detective kit for children in schools. Some of those 
who have used the kit are talking about Kathleen 
as an individual they know, and that helps them to 
understand. I have held fire because I do not want  
to hold a big publicity event now if somebody new 
is going to come to the role. There are more 
possibilities for having an identifiable individual 
with whom a broad range of children can identify,  
and I hope that that is achievable. 

There are particular issues of diversity among 
children and young people,  bearing in mind all the 
activities that are relevant to them. I do not think  
that the diversity agenda for children will be 
advanced by incorporating their interests in a 
wider group. There are issues of relationships and 
communication, too, and my office has put a lot  of 
effort into working with the more marginalised 
groups of children, including the children of 
prisoners, disabled children, those who visit  
secure units and asylum-seeking children. We 
have put their issues on to the agenda.  

On the question of overstating things, I would 
put the question round the other way: why change 
it? What advantage will there be to children and 
young people if they are embraced by a bigger 
group? It is not clear to me that there would be 
advantages, and I can see some disadvantages.  
We are such a new organisation, and there has 
been so much investment in setting it up and in 
our gaining experience and developing a profile.  
Are any possible advantages of moving into a 
bigger group worth the disadvantages? That is the 
question.  

Johann Lamont: I recognise your enthusiasm, 
which I share. It is not unique to those who are 
committed to the current structure, with young 
people and children being given a voice through 
the commissioner post, and all bodies that  work  
with young people recognise the power of proper 
engagement, as opposed to tokenism. That is true 
across the equalities field. 

On the question of the job being about  
engagement, that self-evidently cannot happen—it  
is just not possible. What is unique to the job that  
allows such engagement in other organisations? 
What is it about the current commissioner 
structure that has made children’s charities  so 
enthusiastic about it? That is the question that we 
are wrestling with. In my view, it cannot be 
because individual members of staff can reach out  
to individual groups of youngsters—that is not  
possible.  

The real issues are the impact on the way in 
which young people experience public services 
and so on, and their being given a voice. What  
challenge is presented to other organisations? If 
we cannot identify the unique and significant  
features of the current arrangements, then,  by  
your own logic—which is that we cannot have a 
generalised body—the role would be quite safe 
with the protections that would be available inside 
a more general human rights body. 

Kathleen Marshall: The function is recognised 
internationally, and by far the greater number of 
organisations have an identifiable or separate 
institution for children. The current set-up makes it  
possible to tackle the difficult things from a child’s  
point of view. Our role is not just to get the things 
that children want on to the agenda—that is 
important in itself, and we have been doing that—
but to tackle the difficult aspects. 

For example, I have been advancing the case 
for anonymity before conviction for people who 
have been accused of committing offences. That  
idea has come from the children’s point of view,  
and it does not just focus on people who are 
accused of committing offences against children or 
another particular group. I have been saying that,  
from the children’s point of view, the fact that  
adults feel that they are not t reated fairly if an 
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allegation is made rebounds on children and 
seriously affects their quality of li fe. If that  
argument had come from a more general 
organisation, it would be vulnerable to the 
accusation that its voice was being used to put  
adults’ rights before children’s rights. I am working 
from the point of view of children’s rights and the 

quality of children’s lives.  

The same goes for risk aversion. Following my 
consultation, one of my priorities has been 
proportionate protection, which is about trying to 
get a better balance between protection and fun,  
development and healthy relationships. The aim is  
to avoid the measures that are sometimes 
presented as child protection but are really about  
protecting adults from criticism if things go wrong.  

When I first raised that issue with children’s  
agencies, it was relatively new to them but, once 
they thought  about it, they were keen for me to 
work on it. Under the proposed system, it would 
have been more difficult for them to do that,  
because the issue is difficult and they would have 
had to think about their funders—i f it was alleged 
that those agencies were taking forward an adult  
agenda, their funding would be vulnerable. They 
therefore encouraged me to do what I wanted to 
do, which was to raise the proportionate protection 
agenda from the point of view of the impact on 
children. Part of my added value is that I have not  
held back from addressing the difficult issues, 
even those that sometimes seem counterintuitive.  
That is a significant point—the fact that such ideas 
come from the children’s voice is important.  

Johann Lamont: They do not necessarily come 
from all children’s voices. That is the challenge of 

the post, as I said when I talked about your  
overstating the role. I do not want to get into an 
argument about anonymity, but sometimes not  
having anonymity allows other victims to come 
forward.  

The issues that you raise are interesting, but I 
am not convinced that those functions are distinct 
and unique to the current organisation and post. 
The committee is  wrestling with the issue of how 
to ensure that  children and young people have a 
voice and their experience is understood by those 
who deliver services. We need to consider which 
features of the structure are required and which 
are not, and we are not clear on that yet. 

Kathleen Marshall: The case has yet to be 
made as to how changing the present system will 
benefit children and save money. We are a very  
new organisation that links well with international 
children’s commissioners and the other children’s  
commissioners in the United Kingdom, all of whom 
have separate offices. Scotland has just been 
commended by the United Nations for setting up 
the office, so it would be strange to change it  
unless there was very good reason for doing so—

and the case has yet to be made as to why we 
should change it. The organisation is new, so can 
we not carry on and establish ourselves, rather 
than have another reorganisation that will distract  
from the significant issues that must be dealt with? 

Ross Finnie: I hear what you say about the 
relative newness of the position and your desire 
for more time, but we are faced with the slightly  
difficult situation that, for a variety of reasons that  
do not necessarily emanate from your office, the 
Parliament has requested us to examine all the 
SPCB-supported bodies.  

I am interested in the evidence from elsewhere.  
You are clear in your mind on the issue, which we 
welcome. Some witnesses have put the question 
back to us and said that they will go along with 
whatever we want to do. That does not help us a 
great deal, so it is good to have a firm opinion.  
You are clear that  young people would have 
difficulty identifying with a body that somehow had 
a muddied front-office look about it, and you are 
assertive on the need for a separate and 
dedicated organisation to promote and protect the 
rights of the child. Can you direct us, perhaps in 
writing, to evidence from elsewhere that  supports  
that? Obviously, your experience is extraordinarily  
valuable, but is there any other evidence? I am 
asking not simply for evidence that other countries  
have such a system but whether you can direct us  
to evidence that supports the proposition that you 
have clearly articulated.  

11:15 
Kathleen Marshall: I have examined 

international models and analysed them as far as  
possible from the information that is available in 
English on various websites and from my personal 
knowledge. I am not aware of anywhere that has a 
proactive commissioner role set within a wi der 
body. As I said, there are two examples of an 
ombuds role that is set within a wider body, but  
that is a bit different. 

In a commissioner role such as mine, getting the 
message across is in some ways more 
challenging than it is for an ombudsman who 
handles individual complaints. Someone who 
deals with complaints can say to children, “Bring 
us your problems and we’ll try to solve them,” 

whereas our office operates at a more strategic  
level. Having said that, my legacy paper for the 
next commissioner will suggest that we could 
develop a group complaints system to help groups 
of children and young people in particular areas to 
take issues forward.  

If you are looking for evidence to compare the 
two options, I am not aware of an arrangement 
such as what is proposed that  could provide 
comparative evidence. The evidence would have 
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to allow comparison of a separate commissioner 
with a wider body that had a commissioner part—I 
know many commissioners, most of whom are 
separate bodies, but I am not aware of a pure 
commissioner role that is part of a wider body. 

Some of the other children’s commissioners in 
the UK have a mixed function. Like us, the 
commissioner in England does not deal with 
complaints, while the commissioners in Wales and 
Northern Ireland have a mixed function of the 
commissioner role and the ombuds role of dealing 
with complaints. I am not sure whether I could find 
the comparator that you are asking for. I think that  
the proposal goes into unknown territory. 

Jamie Hepburn: You raise the issue of 
children’s rights as opposed to adults’ rights. That  

reflects your submission, which talks about  
tensions between those rights. In the overall 
human rights landscape, tensions will always exist 
between various groups—whether they are adults  
and children, the young and the old, employers  
and employees or asylum seekers and those who 
have been on our shores for longer. We accept  
that, but the concept of human rights is still 
indivisible, so when you refer to “an adult-centred 
body”—I presume that you mean the Scottish 
Commission for Human Rights—is that slightly 
bogus? 

Kathleen Marshall: There are of course 
tensions and different voices. The difference is  
that children are vulnerable, have developmental 
needs, lack political power and do not have a vote.  
Their voices are the most likely to be set aside as 
being immature and not fully formed. Even if 
children are listened to, their views might not be 
given appropriate weight. Children are different  
from the rest of the population, who have rights  
that involve tensions.  

We must have a clear and effective focus on 
listening to and communicating with children. The 
right of someone to have their views listened to 
and taken account of does not stand alone; its  
purpose is to achieve better decisions. I said that  
we cannot rely on memories of our own childhood.  
Life can be very different for children and young 
people today. If we want to make correct decisions 
that respect their rights and will create more 
peaceful communities, we must hear their 
perspective, so we must communicate effectively  
with them. I acknowledge what you say, but  
children have a particular need.  

Jamie Hepburn: I do not necessarily disagree 
with that, but where does the idea come from that  
the Scottish Commission for Human Rights is an 
adult-centred body? What is the evidence for that? 
If that is the perception, perhaps that is because 
your office provides a specific commissioner for 
children and younger people. If your office did not  
exist, perhaps the idea that the Commission for 

Human Rights is an adult-centred body would not  
be held. 

Kathleen Marshall: I do not want what I said to 
be taken as a criticism in any way of the 
commission. I know its personnel and I worked 
with some of them for years. Can we take that for 
granted? 

Jamie Hepburn: We take that as read. 

Kathleen Marshall: The body is very new and is  
establishing its profile. The comment is more 
about the conceptual basis. There is a lot of work  
to be done on human rights and, given the calls  
from the different constituencies, the demands on 
the Scottish Human Rights Commission will be 
absolutely huge. The fear is that, as a result, the 
children’s angle will be squeezed out by louder 

voices.  

However, as I said,  my criticism relates to the 
conceptual basis of all this; I make no criticism 
whatever of the Scottish Human Rights  
Commission. Even before the legislation that  
established the commission was passed—indeed,  
from the very beginning of my appointment—I said 
that I would regard the commission as one of the 
partner organisations and that our relationship 
would be very fruitful. Moreover, in various 
interviews and in articles that I wrote before the 
commission was established, I envisaged that,  
given the amount of work that has to be done, we 
would discuss areas of common interest and 
decide, for example, that the commission might  
take the lead on certain issues and that my office 
would take on and push young people’s priorities.  

I simply do not see any added value in merging 
the two bodies. In fact, I fear that we will lose 
something valuable into which we have put a lot of 
investment and which is only now beginning to 
take off. If that happened, it would be very sad.  

Jamie Hepburn: I hear what you are saying.  
One of your concerns is that young people and 
children will not be able to engage with this adult-
centred body, but could not a merged rights  
commission engage with children quite easily? I 
accept your earlier point that none of us can 
become children again and that we cannot rely on 
our memories of childhood. However, with all due 
respect, I point out that you, too, are not going to 
become a child again and that you, too, cannot  
rely on those memories. Short of appointing a 
child as commissioner for children and young 
people—I presume that that is not what you are 
suggesting—we will always have to rely on adults  
to fill the role. Why could a merged body not do 
so? 

Kathleen Marshall: Since the beginning, I have 
made it clear that I am not cool and that I am not  
trying to be cool. I know very well that I need to 
listen to children and young people from different  

330



113  3 FEBRUARY 2009  114 

 

constituencies. However, something that we have 
learned is the effort that has to be put into doing 
that properly. For example, we have done national 
consultations with and have involved young 
people in different projects, and our three standing 
groups—a reference group, a young persons 
health advisory group and a care action group—

have taught us a huge amount about engagement.  
As a result, we have changed our models— 

Jamie Hepburn: But why could the same not be 
achieved by a merged body? 

Kathleen Marshall: Reflecting on what we have 
done, we have realised more than ever the 
resources that are needed and the focus that is  
required to do that work properly and effectively.  
We have followed that learning curve. There will  
always be a temptation to eat into resources for 
children to satisfy adult needs, and that is what I 
am afraid will happen in this case. 

Children—and the resources allocated to 
them—are vulnerable, and it would be too easy to 
downplay what is  needed to do the job effectively.  
Given all the investment that we have put  in,  
public money would be better and more effectively  
used by continuing along this road and working in 
partnership with the Scottish Human Rights  
Commission than by merging the bodies. The 
case for a merger has still to be made, because 
none of the figures or other evidence that has 
been put before me has indicated any added value 
in such a move. On the other hand, there is value 
in having an independent body. I suggest to the 
committee—which will, after all, make the 
decision—that the adverse implications of a 
merger at this early stage outweigh any of its  
hypothetical or theoretical advantages. 

Jackson Carlaw: I am afraid that I am going to 
worry the same ball of wool, but I will try to ask 
another question, too. I speak with the natural 
authority of a father of two teenage sons who do 
not identify with anything that he says. However,  
their experience of dealing with adult bodies has 
varied, depending on the way in which those adult  
bodies have responded. 

I have listened to you carefully. You make two 
powerful arguments—one for the best practice of 
your office, and the other for the existence of your 
office. I am not sure that I could differentiate 
between the two; they seemed to be the same 
argument. 

You have identified resource issues, but if there 
were separate offices, your points would apply in 
the same way. It is perfectly possible that one 
office might be better funded than the other, which 
might therefore feel that it was not resourced 
sufficiently to fulfil its function.  

Ross Finnie asked about your evidence, but I 
wanted to ask a different question. Has any 

qualitative research been done to show that young 
people find it difficult to relate to adult bodies? Or 
is the perception anecdotal, perhaps informed by 
the experience of certain young people dealing 
with certain adult bodies? 

If the best practice of your office, and the 
valuable work that it has done, were encapsulated 
and protected in a wider rights body, it would not  
follow that your office’s priorities would be 
squeezed, would it? In a wider body, could 
benefits not accrue for children, young people,  
communities, stakeholders and your staff?  

Kathleen Marshall: You asked about the 
evidence base for our views on the ways in which 
children identify with adult bodies. On the one 
hand, complaints bodies—ombudsbodies, for 
example—tend to be approached not by children,  
but by adults on behalf of children. It has often 
been said that the European Court of Human 
Rights—which is regarded as an adult body—is  
not approached by children.  

On the other hand, children know that ChildLine 
was set up specifically for them. Children know 
that the organisation respects their need for 
confidentiality, and they respond to that. They 
somehow know that ChildLine is for them. I would 
like our organisation to have the same kind of 
profile, so that children know that it is for them and 
know what they can expect of us. There is  
evidence that children respond to that. 

You asked about our best practice being 
encapsulated in another body. That could happen;  
I am not saying that such ideas are impossible.  
However, a couple of issues arise: one is a 
resource issue, relating to the resources that are 
required to involve young people appropriately; the 
other is a voice issue, relating to how young 
people can have a say in the formulation of law 
and policy. Young people’s priorities have to be 
put on the agenda as serious issues. 

If there were to be any kind of merged body, it  
would be essential—if we were to safeguard the 
rights of children and young people—that a 
children’s commissioner had an independent  

voice; was able to speak out without being voted 
down by other members of a commission; was 
able to identify priorities; and had a safeguarded 
budget. If we want all those things, what would be 
the added value of saying that this  
commissioner—who has a separate independent  
voice, a separate budget, and so on—should be 
part of a wider commission? 

You asked about the possible advantages of 
having a merged body. In my written submission 
to the committee, I say that there could be an 
advantage in sharing services, for example. We 
are small public authorities, and the same high 
standards are expected of us  as are expected of 
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other public authorities. We could benefit from 
sharing expert personnel in subjects such as 
human resources, information technology,  
procurement and all the background services.  
That could be done in a number of ways—one of 
which might be pretty close to what is being 
suggested, with some sort of central body 
providing services to various commissioners. The 
question is, what is the difference between having 
a central services body and having a commission 
that is an administrative body, the members of 
which have separate, independent statutory  
voices? 

11:30 
There is a spectrum of possibilities. My concern 

is to ensure that the children’s voice is kept  

statutorily independent, that other people are not  
able to vote down the children’s priorities and that  
there is a budget for all the things that we must do 
for children. Those are the powers that must be 
safeguarded, regardless of whether we have a 
commissioner, a commission or a central services 
body. We must have an independent voice for 
children, protection of children’s priorities and the 
resources that are needed to do the job. Does that  
mean having a commission made up of several 
members or having a number of commissioners,  
with some shared services? It is difficult for me to 
quantify the benefits that are to be had from 
shared services without discussing the matter with 
other offices, because I can speak only from my 
experience—I cannot speak for them.  

The Convener: I move on to the questions 
about governance and terms and conditions that  
we put to Mr Dunion. It is suggested that the 
independence of office-holders can be 
undermined by their having to apply for 
reappointment. In your submission, you agree that  
one term of seven years—the same as in Wales—
is appropriate. Why have you taken that position?  

Kathleen Marshall: There is a fairly unanimous 
view on the issue. An office-holder should have a 
term that is long enough to enable them to get  
through their initial learning curve and to do things,  
but someone who is in a relatively powerful 
position should not hang on too long and become 
tired on the job. A term of seven years gives 
people one year to get their feet under the table 
and time for two three-year plans. As Kevin 
Dunion said, it allows them to carry out succession 
planning in a constructive way, without question 
marks around whether there will be a second term.  

The Convener: A number of office-holders are 
subject to restrictions on their future employment; I 
know that you do not wish to be reappointed. What  
do you consider to be an appropriate period for 
such restrictions, given that the provisions were 

designed to avoid conflicts of interest? I do not  
know whether you have another job. 

Kathleen Marshall: That is an interesting issue,  
because there are no restrictions in the legislation 
to which I am subject. I have told staff and other 
stakeholders that I will keep a l ow profile for six  
months after I have left the job, because I feel the 
need to let my successor establish themselves. I 
have a background in both the academic sector 
and the voluntary sector, but it would be a bit  
strange for me to go job hunting in organisations 
over which I have jurisdiction; I could investigate 
any service provider for children. For that reason, I 
have decided not to seek a job at the moment.  

Although my office is not subject to restrictions,  
there is a genuine issue. I make my comments  
without self-interest, as the provisions do not affect  
me. In some other countries, people who are 
subject to a long term of exclusion from the kind of 
employment for which they would be appropriate 
are compensated for that; MSPs also have a six-
month buffer after they leave their posts. If we do 
not offer compensation, we exclude people who 
cannot make their own arrangements. If someone 
has several children at university, they cannot  
allow themselves the luxury of six months unpaid.  
Such issues do not apply to me but must be taken 
into account. There is a genuine issue about  
striking a balance between ensuring that people 
do not feather their nests before they leave office 
and allowing them the opportunity to earn a living.  

The Convener: The Commissioner for Children 
and Young People (Scotland) Act 2003 provides 
for removal from office, includes grounds for 
removal and sets the voting threshold at  

“not less than tw o thirds of those voting.”  

Is that  appropriate, or should the threshold be two 
thirds of all MSPs? 

Kathleen Marshall: That is an interesting issue.  
I do not know whether there is a quorum for the 
Parliament—I assume that there must be, but  
perhaps there is not. I can envisage a scenario in 
which, if people wanted to abdicate responsibility  
for a difficult issue, the two thirds of members who 
voted would not amount to many people. Further 
thought needs to be given to that issue. I tend to 
agree with Kevin Dunion that it would be better i f 
the threshold were two thirds of the whole 
Parliament, but I acknowledge that issues have 
been raised in that regard. If there is no quorum 
and the threshold were two thirds of the members  
who voted, there could be difficulties in some 
circumstances. 

The Convener: There are quorums in 
committees. 

You suggested that i f there were moves to 
remove a person from office, the office-holder 
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should have the opportunity to defend themselves.  
How would that work? 

Kathleen Marshall: In the act that established 
my post, the grounds for removal are that the 
office-holder is not carrying out their functions or 
the Parliament has lost confidence in the person.  
For the sake of natural justice, there should be a 
forum in which such propositions can be put to the 
office-holder and they have an opportunity to 
respond and defend themselves. I suppose that,  
strictly speaking, if the Parliament makes the 
decision, the office-holder should be able to 
address the Parliament. I do not know whether 
that is possible; I have not thought the matter 
through and I have not studied the standing orders  
of the Parliament.  

As a matter of principle and for the sake of 
transparency and the independence of the office,  
consideration must be given to how the office -
holder can contribute to the process, challenge 
assertions and defend themselves, so that  a more  
informed decision can be made. A member who is  
to vote on such a significant matter should at least  
be able to hear both sides of the argument. That is  
the principle, but I do not claim to have thought  
through the procedure. I have not studied all the 
vagaries of parliamentary procedure. 

Jamie Hepburn: Office-holders have told us  
about difficulties with their legal status. Will you 
describe practical difficulties that arise as a result  
of the legal status of your appointment? Do you 
favour an alternative approach? 

Kathleen Marshall: I have been raising the 
issue since before I started the job, because as a 
lawyer who is not a corporate lawyer I know what  
questions to ask but do not know all the answers.  
When I compared the Commissioner for Children 
and Young People (Scotland) Bill with the 
Children’s Commissioner for Wales Act 2001 and 
the Commissioner for Children and Young People 
(Northern Ireland) Order 2003, which preceded the 
Scottish legislation, I noted that the approach in 
Wales and Northern Ireland was to make the 
commissioner a “corporation sole”, which means 

that the office has corporate status but only one 
person is a member of the corporation. That  
means that when the person who entered into a 
contract leaves, the contract continues with the 
next commissioner.  

I read up on the matter and asked about it.  
Apparently, corporation sole status does not exist 
in Scottish law. Although the act that established 
my post says that the commissioner may “enter 

into contracts” and “appoint staff”, those are 
isolated issues and are not set in a broader 
philosophy. When I read the bill, the question that  
arose in my mind was, “What kind of creature is  
this?” 

The Commissioner for Children and Young 
People has legal authority to do certain things. For 
example, i f on leaving here I was accidentally  
killed by one of the buses that go up and down the 
street, no person would be the leaseholder or 
employer of staff. Although the Commissioner for 
Children and Young People (Scotland) Act 2003 
states that the SPCB can appoint an acting 
commissioner, there would still be a hole. For 
example, I can delegate to staff, but any 
delegation falls if I die, so there would be no 
delegation, no employer and no leaseholder if I 
died while in office. We all took legal advice on 
such matters. There are issues about transmitting 
delegations when an office-holder leaves. 

Some very practical issues of personal liability  
and indemnity also need to be addressed. I have 
had informal discussions with various legal parties  
on whether it would make sense to introduce the 
concept of corporation sole into Scots law. Given 
that the Scottish Law Commission has produced a 
discussion paper on unincorporated associations,  
this seems like a good opportunity to include that  
issue in the debate.  

Some of the practical issues can be 
addressed—we have discussed this with the 
SPCB—through contracts. As part of the terms 
and conditions of employment, the new 
commissioner will take over the staff and take over 
the lease, which will be assigned to the new 
commissioner. However, that is not a wholly  
satisfactory solution, as it does not address what  
happens if the commissioner dies. Some of the 
legal advice that we acquired suggested that the 
lease would go to the person’s  personal 

representatives. 

Jamie Hepburn: Some discussion on that work  
has obviously been undertaken. The situation 
sounds similar to that of members of the Scottish 
Parliament, although there are obviously  
provisions for dealing with our staffing 
arrangements in the unfortunate event of our 
untimely demise. Is there nothing like that for 
commissioners? 

Kathleen Marshall: No. We have had 
discussions and correspondence with the SPCB 
on the issue. I think that the SPCB is talking about  
dealing with the matter contractually and by 
assigning leases and contracts. However, that will  
not address all the issues. When we started up 
and t ried to set up bank accounts, a few of us had 
to try to explain what our legal status was and 
what that meant for holding a bank account. It is 
not clear to people what our legal status is. 
Although some issues could be addressed on a 
contractual basis, that would not deal with what  
happens in the event of the sudden departure of 
the commissioner—that is very high on the risk  
register for our office—or the issues about the 
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office-holder’s liability and indemnity. We need a 

comprehensive response rather than a piecemeal 
approach. At the moment, there is no supporting 
philosophy for the office that allows people to go 
back to first principles in dealing with all the 
various eventualities that arise that—as tends to 
happen with human li fe—were never thought of 
previously. 

Ross Finnie: I will move on to another question.  
The corporate body considers that the provisions 
in the Scottish Commission for Human Rights Act 
2006 meet the necessary accountability provisions 
without interfering in the functions test. Do you 
agree with that? Do you consider that any further 
protections are necessary? 

Kathleen Marshall: I have no problem at all  
with a transparent and robust process for 
scrutinising and approving budgets. I have never 
had a problem with that. Although questions 
initially were raised because my legislation 
requires the SPCB to pay all expenses that are 
properly incurred by me—obviously, that raises 
the blank cheque scenario—I have never asked 
for a blank cheque and I have never exploited that  
provision. I would be very happy with a process of 
proper and robust budgetary approval.  

In terms of the Paris principles that have often 
been mentioned in previous consultations, there is  
an issue about ensuring that commissioners,  
ombudsman offices and human rights bodies have 
adequate resources to carry out their functions.  
That is, I suppose, the real question. However, as  
long as things are transparent and can be 
challenged, I have no problem at all with a 
budgetary approval process. That is how we have 
worked so far.  

Ross Finnie: Are you content for that process to 
be conducted through the SPCB? 

11:45 

Kathleen Marshall: I do not have the tensions 
with the SPCB that some office-holders have.  
Because the SPCB is not regarded as a service 
provider to children, it is not a body for which I 
have an investigative function. If anything, the 
children’s commissioner has interests in common 
with elected members. As I explained in my 
evidence to the Finance Committee’s inquiry,  

there is a sense in which I am expected to be the 
Parliament’s eyes and ears and to bring issues for 
the Parliament to decide on. I do not have the 
jurisdiction that the Parliamentary Standards 
Commissioner, the Scottish Public Services 
Ombudsman or the Information Commissioner 
have, so the SPCB’s remit would not be a problem 
for me. The question would be about having 
consistency across the commissioners’ offices.  

Ross Finnie: Despite that, you refer later in 
your written evidence to a potential tension. You 
are not  against being required to lay strategic  
plans before the SPCB, but you appear to be 
concerned about having to accept the SPCB’s  
comments on the plans.  

Kathleen Marshall: It is not so much accepting 
comments as having to act on them. The Scottish 
Commission for Human Rights Act 2006 is fine in 
that respect, because it refers to inviting 
comments but does not say that a plan must be 
changed because of them. If a strategic plan was 
subject to political control, that would certainly  
raise questions about the independence of the 
office concerned. In fact, one of the reasons why 
the Children’s Commissioner for England does not  

meet the standards for membership of the 
European network of ombudspersons for children 
is because of the commissioner’s lack of 

independence, since ministers can direct the 
commissioner to do certain things. 

The question is whether we want our bodies to 
have the status of being the kind of independent  
institutions that the United Nations recently  
applauded or whether we want to water down the 
bodies’ independence. If a body was subject to the 
kind of political direction that I described, that  
would put it in a different category. However,  
inviting comments and working in partnership aids  
transparency and could create a fruitful dialogue. 

It would be a positive move if we had a more 
robust reporting mechanism. For example, my 
annual report is laid before Parliament, but it is just 
mentioned in the Business Bulletin. On taking 
office, I negotiated a protocol with the previous 
Education Committee so that it would consider the 
annual report. However, it would be good if we 
were clearer about what happened to the annual 
report and had an annual debate in Parliament on 
the state of children in Scotland. Strengthening  
links like that would be valuable, but it must be 
done in a way that maintains the independence of 
the institution. 

Ross Finnie: The extension of that is that you 
have reservations and concerns about a comment 
process on strategic plans that results in a 
direction. Nevertheless, the issue of finding the 
resources to meet the plans remains, so there is a 
second interface. Even if we accept the 
proposition that there are difficulties and tensions 
in creating the possibility of a direction in relation 
to strategic plans, there is nevertheless an 
implication that, if Parliament did not have the 
power to direct, you might—I put this more as a 
question than a statement—argue that the SPCB 
should not necessarily have powers to set budget  
limits, or you might resist that. 

Kathleen Marshall: I reiterate that I do not think  
that anyone should have a blank cheque for public  
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funds. This point is also relevant to the issue of 
children’s vulnerability, but complaints bodies such 
as the SPSO and the Information Commissioner,  
as Kevin Dunion explained, respond to what is  
happening out there, so there is a quantitative 
issue that they do not control. 

With bodies such as mine, which are more 
proactive, you have choices about the scale of the 
organisation and what can be done proactively.  
When I set up the office, I tried to ensure that I 
established it in accordance with the scale that  
was anticipated by Parliament. I am not  
complaining about this, but my office is half the 
size of the other UK offices. In the inquiry that  
established my post, it was suggested at one point  
that the budget and staffing levels of the Welsh 
commissioner’s office should be scaled up to 
determine what the Scottish commissioner’s  
budget and staffing levels should be. However,  
they were actually scaled down—Wales has two 
thirds the number of children that Scotland has 
and twice the staff. However, as I said, I am not  
complaining about that; I am saying that, having 
taken on board everything that I have mentioned, I 
have tried to keep the office within the scale that  
Parliament envisaged.  

In my evidence to the Finance Committee, I 
suggested that, given that we are already audited 
and have to lay accounts before Parliament, it 
would protect independence and accountability if 
the scale of our budget were maintained. I 
suggested that, for example, there could be an 
expectation that we would receive the same scale 
of budget each year—adjusted for inflation—and 
we would decide how to spend it, within the terms 
of our statutory remit and subject to audit, but we 
would have to argue for a change in the scale of 
budget if we wanted to expand the organisation. I 
thought that that sort of process would be a 
reasonable compromise.  

I have no problem at all with budget setting; I 
can see that it is essential. 

The Convener: As we have no more questions,  
I thank you for your time this morning. If, once we 
read the Official Report, we decide that we need 
further clarification of certain issues, we will  write 
to you. 

11:52 
Meeting suspended.  

11:58 
On resuming— 

The Convener: I welcome Gary Womersley,  
who is the chief officer of Waterwatch Scotland 
and Jim Black, who is its head of customer 
support. Thank you for your submission. I invite 

you to make an opening statement, after which we 
will move to questions from the committee.  

Gary Womersley (Waterwatch Scotland):  
Thank you, convener, for inviting Waterwatch 
Scotland to give evidence. Waterwatch Scotland is  
a national complaints-handling authority for all  
domestic and non-domestic water customers and 
the consumer representative body for the water 
industry in Scotland.  

Waterwatch Scotland went live with its statutory  
role as of 1 April 2006. From that time, along with 
other industry stakeholders, Waterwatch Scotland 
has played a significant role in improving customer 
service, systems, processes and service-provider 
performance in the water industry in Scotland. As 
an example, I cite the 65 per cent reduction in 
second-tier complaints against Scottish Water 
over that time.  

Waterwatch Scotland is unique.  Post the 
introduction of competition to the water and 
sewerage services sector in Scotland it is a 
statutory second-tier complaints-handling body,  
often referred to as an ombudsman, for a 
Scotland-wide industry that spans both a publicly  
owned corporation—in other words, Scottish 
Water—and private-sector entrants such as 
Business Stream and SATEC Ltd and other new 
entrants to the market. 

Waterwatch Scotland is not publicly funded,  
either through general taxation or otherwise, but  
via a levy on the industry. As such, we can be 
cited as an example of incentive-based complaints  
handling or regulation.  

12:00 
Waterwatch Scotland engages with water and 

sewerage service providers not only to improve 
complaints-handling processes in the industry but  
to prevent and mitigate the causes of complaints. 
Unlike many other ombudsmen, Waterwatch 
Scotland is not limited to dealing with individual 
complaints or to overseeing specific kinds of 
complaint, such as maladministration. That allows 
us to deal with complaints and customer contacts 
on not only an individual basis, but systemically. 
Many of our successes to date are the result of 
that ability to raise and pursue systemic issues to 
the benefit of customers and the industry as a 
whole. That approach also allows Waterwatch 
Scotland to identify issues that are bubbling under 
the surface and to remedy them within a relatively  
short timescale. Although we do not act as the 
design authority for the organisations that we 
monitor, we audit and performance-monitor them 
in that regard—organisations are scored on how 
they organise their complaints handling.  

Waterwatch Scotland is empowered to make 
statutory recommendations to a wide range of 
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water industry stakeholders including ministers,  
the Government, the Scottish Environment 
Protection Agency, the drinking water quality  
regulator and the Water Industry Commission for 
Scotland.  

As a result of the Scottish Government’s small 
business unit relocation policy, Waterwatch 
Scotland’s corporate office is in Alloa. A small, 
professional staff supports the organisational role. 

Ministers have decided that Waterwatch 
Scotland could possibly be merged with the SPSO 
and we will engage appropriately in that process. 
However, as a customer representative body,  
noblesse oblige requires us to argue that our 
current powers should not be diminished in any 
way, shape or form. Accordingly, we welcome the 
invitation to give evidence to the committee today. 

The Convener: Thank you for that statement.  
The committee wishes to be absolutely clear about  
the Government’s proposal. I understand that only  
Waterwatch Scotland’s complaints-handling 
function would go to the ombudsman and that  
Consumer Focus Scotland will take over the role 
of representing water customers. Will you expand 
on that and set out the issues that may arise for 
the consumer if your existing functions were to be 
split? 

Gary Womersley: We gave many examples of 
that in our submission. I will refer briefly to some of 
them. A large part of the added value that we bring 
as a complaints-handling or ombudsman 
organisation is our holistic approach. We are not  
concerned only with processes, systems and so 
forth, so we can concentrate on the substantive 
issues. Instead of looking at the merit of a 
complaint on an individual basis, we use our 
complaints-handling data as a robust and credible 
evidence base to feed information on the 
complaint into the processes in which we 
participate. We can feed that information to 
ministers, other stakeholders and so on. For 
example,  following our investigations, what  
appears on the face of it to be a complaint about  
Scottish Water—or another of the organisations 
that we police—often turns out to be a complaint  
not about the organisation per se but about  
Government policy or the practices of other 
stakeholders. 

In a normal complaints-handling model, we 
would probably find that there was no complaint to 
uphold in the majority of cases. Although we still 
do that, we can also tell the complainant that, by  
feeding the data into the relevant processes we 
can mitigate the problem on a proactive basis. 
That is an example of how we work holistically to 
join the loop between complaints handling and 
customer representation. The two are not mutually  
exclusive; both derive added value from the fact  
that they sit under the same umbrella.  

The Convener: What discussions have you had 
with the Government about its proposal? 

Gary Womersley: We welcome coming to 
committee today. It is the first time that we have 
been asked to give oral evidence on the matter.  
Previously, we made written submissions to the 
Crerar review and the Sinclair fit-for-purpose 
complaints system action group.  

The Convener: Much as we would like to be the 
Government, we are not it. What discussions have 
you had with the Government on the proposal,  
including with officials? 

Gary Womersley: The only communication that  
we have had has been with our sponsoring 
division at Victoria Quay. We also made a 
submission to ministers that was no different from 
the one that we made to the Crerar review.  

The Convener: In your written evidence, you 
refer to the “significant role” that Waterwatch 
Scotland plays in improving customer service and 
state that second-tier complaints have reduced by 
65 per cent. What have you done to achieve that  
reduction and how would the proposed t ransfer 
affect that work? 

Gary Womersley: For the sake of objectivity, I 
feel obliged to say that a transfer might not, in 
itself, have any impact on that figure provided that  
appropriate systems, balances, checks and 
safeguards were in place to ensure that that was 
the case. Thinking aloud, I suppose that many of 
those could be somewhat cumbersome. The 
advantage that we have at the moment is the 
synergy that is derived from complaints handling 
and consumer representation being under the 
umbrella of the same organisation. There has 
been discussion about providing a modicum of 
safeguards through memoranda of understanding 
and ensuring that any new legislation is drafted 
accordingly, but those mechanisms would be put  
in place to endeavour to maintain the synergy that  
currently exists within one body. 

Jamie Hepburn: I have a question on the 
funding issue that you raised. You said that  
Waterwatch Scotland is not a taxpayer-funded 
body but is funded by a levy on industry. Can I 
take it that you mean that you are funded by 
Scottish Water? 

Gary Womersley: Ultimately, we are funded by 
customers. At present, most people are customers 
of Scottish Water. 

Jamie Hepburn: So you are funded by water 
rates. Is that correct? 

Gary Womersley: Yes. Ultimately, we are 
funded via water charges.  
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Jamie Hepburn: In that case,  would it be fair to 
comment that it is slightly semantic to say that you 
are not funded by the taxpayer? 

Gary Womersley: It  would be and it would not  
be. There is a difference; it may be subtle, but it is  
nonetheless worthy of being flagged up.  
Ultimately, we are paid for by the organisations 
that we police. For example, i f we requested more 
resources because of the number of complaints or 
issues that were being generated in the industry,  
the bodies that gave rise to those issues would be 
the ones required to give us the additional funding.  

Jamie Hepburn: So is there a degree of leeway 
within your funding? 

Gary Womersley: There is a linkage, yes. 

Jamie Hepburn: I said leeway, not linkage. Do 
you not have a set budget from year to year? How 
does it work? 

Gary Womersley: Unfortunately, we cannot  
require the various organisations, but there are 
systems: balances and checks. Any budget that  
we propose must be approved by ministers, but it  
is paid for by the water industry. 

Ross Finnie: I will press you on the questions 
that the convener and deputy convener asked. We 
have the Government’s views and those of the 
Sinclair review but, from your evidence, I am not  
clear what benefit would arise to the consumer 
from splitting your functions. Will you expand on 
that? Do you share or have reservations about the 
view that a benefit would arise? 

Gary Womersley: Currently, there are 
synergies—I would also say efficiencies, but there 
are certainly synergies—with the complaints-
handling and customer-representation roles being 
in one organisation. I must respect the fact that, if 
those roles were split between various 
organisations, mechanisms could be put in place 
to maintain those synergies, although I dare say 
that we would need to watch that those 
mechanisms did not become overly arti ficial or 
cumbersome. Therefore, for the sake of 
objectivity, I feel bound to say that the same 
means could be achieved on paper. I would prefer 
others to comment on whether that would be as 
efficient or provide the synergies that we currently  
enjoy, but it might be somewhat hard to achieve 
the same level of efficiency. 

Ross Finnie: It is not the function of this  
committee, but I am trying to get  both sides of the 
argument in my head. I apologise for this, 
convener. Obviously, we have nothing to do with 
Consumer Focus Scotland, but it might be 
important for committee members to get your view 
of the other side of the coin. You appear to have 
some reservations about the split. Let us be blunt.  
Are you concerned about the other part of your 

function going to Consumer Focus Scotland? Is it  
the case that getting rid of your organisation will  
not necessarily benefit the consumer? What is  
your view about Waterwatch Scotland being 
merged with Consumer Focus Scotland? 

Gary Womersley: Whether it is Consumer 
Focus Scotland or any other body, the general 
argument is that I remain to be satisfied that any 
mechanisms that are being proffered would 
maintain the current synergies. I accept that there 
are mechanisms that can be put in place, but an 
element of that synergy would be lost at the day-
to-day level, which is where the bulk of the 
advantages of our being under the same umbrella 
are enjoyed. 

For example, a separate body would deal with 
individual complaints and there would then need to 
be systems, processes and communication on a 
fairly regular basis to share the benefits of the 
evidence base that was gained via the complaints. 
The same would apply for any body to which the 
customer representative function was passed. We 
currently also sit on various industry groups such 
as the Scottish Government’s outputs monitoring 
group. I imagine that that would need to be 
attended both by the complaints-handling body—
the owner of the evidence base—and by the 
customer representative body. So two bodies 
might be required to attend where one attends at  
present. 

Ross Finnie: I have a final question on that. If 
the complaints side comes within the SPSO, that  
will have to be funded out of the Parliament’s  
budget. At present, you are funded by a consumer 
levy. Will it be tenable or practicable to continue 
the consumer levy if your functions are merged 
into an all -consumer body? 

Gary Womersley: With respect, the question 
whether that  will be tenable or acceptable is for 
others to decide.  

It is important that the incentive-based element  
to which I referred is maintained. As far as I am 
aware, most of the bodies that might be subject to 
the mergers that the committee is looking into are 
funded by the public purse. However, I can 
envisage scenarios in which the Scottish Water 
element of complaints—not the private sector 
element of complaints—could feasibly continue to 
be funded as it is at the moment. That might sit 
somewhat incongruously with the funding 
arrangements for the other bodies but, ultimately,  
that is for others than Waterwatch Scotland to 
decide.  

Jamie Hepburn: I am second-guessing you, but  
I pick up the feeling that your concern about  
separating the specific complaints-investigating 
role from the systemic investigating role arises 
from the fact that that would mean that you could 
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not share the evidence that had been gathered 
from the specific complaints. Perhaps Mr Black, as 
the head of customer support, might be better 
placed to answer this question. Can you think of 
any example of a systemic investigation that you 
have undertaken as a result of individual 
complaints? 

12:15 
Jim Black (Waterwatch Scotland): Yes. We 

have published five or six “in the public interest” 

reports, as we call them, on issues such as those 
at Peterhead or Kingseat in Fife. Specific  
complaints had been made that raised large and 
generic issues. We subsequently made 
recommendations that were accepted in full by  
Scottish Water or, in one of the other cases, by  
Business Stream.  

We also have to consider the practicalities. 
There is benefit in having the complaints system 
and the customer representation system under 
one roof, because I can attend to individual and 
systemic complaints, and I can attend meetings of 
the groups that Gary Womersley referred to 
earlier. I am not sure how that would work if the 
functions were split. 

In developing a model, we considered how 
private companies dealt with complaints. Most  
good private companies do not regard complaints  
as necessarily a bad thing; the companies invest  
in their complaints systems and use information 
from complaints to improve their businesses. That  
is the model that we now use in our industry. 

Jamie Hepburn: You suggest that you do not  
see how information could be shared if functions—
specific individual complaints, systemic complaints 
and customer representation, as you call it—were 
separated. Would it be impossible? Or would it  
simply require someone—this committee, I 
imagine—to ensure that specific procedures were 
in place so that information could be shared? 

Jim Black: We asked the SPSO and Consumer 
Focus Scotland how they operate, but it was 
unclear what information went from the SPSO to 
assist Consumer Focus Scotland in its operations.  
I am still unclear about how such things will pan 
out and I agree that they may be a matter for the 
committee. 

Gary Womersley: As I said earlier, I do not  
think that what you suggest would be impossible. I 
do not want it thought that I have gone on record 
as saying that it would be. It would be possible,  
and it would certainly be practicable to put various 
mechanisms in place, but those mechanisms 
would be put in place to try to maintain the 
synergies that we already enjoy.  

It will ultimately be for others to decide whether 
the two hats that we currently wear are split up,  
but we have expressed another concern. At 
present, our powers in the handling of complaints  
are unique. They are wide and allow us to make 
statutory recommendations, and we have said in 
evidence that the powers should not be diluted in 
any way by merging us with other bodies that also 
handle complaints. Such a dilution would not be in 
the interests of customers. I welcome the evidence 
from the SPSO and others that the powers,  
framework and modus operandi enjoyed by 
Waterwatch Scotland could, in time, become the 
benchmark for the powers and responsibilities of 
other bodies that handle complaints—subject to 
the results of potential merger talks. 

I accept that mechanisms could be put in place 
to deal with a split, but I would not be happy about  
any move that diluted our powers to handle 
complaints. It would not be in the interests of 
customers. 

Jamie Hepburn: What happens when you 
decide to undertake a systemic investigation as a 
result of individual complaints? Does a pattern 
emerge from a number of cases? Do case workers  
flag that up? If so, I presume that that is one 
mechanism by which two separate organisations 
could still undertake the work.  

Gary Womersley: Various things can happen,  
and the example that you give is a common one.  

I do not want to be too specific in my examples,  
but we are a fairly small office and we can pick up 
trends and patterns fairly quickly. We identified 
meter-reading issues in the north-east of Scotland 
that were quite marked, and we were able to deal 
with and resolve those with Scottish Water and 
Business Stream in what was a relatively short  
time, given the scale of the issue. 

Similarly, the systemic issues that we are talking 
about are not necessarily to do with Scottish 
Water. We found, for example, from the amount of 
contact that we received that the trend in external 
sewer flooding throughout  Scotland was  
significantly increasing. Scottish Water is not  
currently funded to deal with external sewer 
flooding, so if complaints are articulated against it, 
we can identify that and feed the data into 
ministerial policy. It can work from the micro to the 
macro level, and anywhere in between. 

Jamie Hepburn: I have two final questions. You 
mentioned your power to make statutory  
recommendations. As far as you are aware, how 
does that power differ in its practical effects from 
the existing powers of—for example—the SPSO? 

Gary Womersley: Some of the powers that the 
SPSO currently enjoys are probably not much 
different from ours at a practical level. However,  
the power to make a statutory recommendation 
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does not involve simply that power itself, but the 
statutory procedure that is in place when we make 
such a recommendation. That relates to what  
ministers and various other stakeholders are 
required to do, and, although they could ultimately  
agree to disagree with a statutory  
recommendation, it is—dare I say it—a fairly  
weighty and onerous mechanism, and I suspect  
that many organisations that are subject to it  
would not take it lightly. 

Jamie Hepburn: And the SPSO, as far as you 
are aware, does not have such a process? 

Gary Womersley: To go back to the start of my 
response, I imagine that the mechanism of being 
able to bring individual reports before Parliament  
has that name and shame factor—i f I dare to call it  
that—that I imagine many public sector 
organisations would be keen to avoid, so, on a 
practical level, it is not dissimilar. 

Jamie Hepburn: You mentioned that you try to 
solve things quickly when they are brought to your 
attention. I see that your target for second-tier 
complaints is completion within 35 days. How 
would that target be affected by a merger with any 
other body—for example, with the SPSO? 

Gary Womersley: Any change might not in itself 
encroach on that target, but that is subject to 
various management and micromanagement 
decisions. It would be remiss of me to speculate 
too much in that regard but, provided that our 
current complaints-handling role was not diluted in 
any way, any transfer of those to any other body 
would not necessarily in itself lead to a more 
advantageous or disadvantageous position—
subject, however, to the managerial processes 
and systems put in place. We could be set up 
within any new body as a water industry division,  
for example, and we would still derive many of the 
benefits of being a fairly small, fast body, but there 
could be myriad other ways to operate the 
organisation. It is not really for me to comment on 
that. 

Joe FitzPatrick: The two models that the 
Scottish Parliamentary Corporate Body and the 
Scottish Government have put forward are 
designed to meet the Sinclair report’s proposals to 
simplify public service complaints handling, and to 
make it more responsive and consumer centred 
and less bureaucratic. Will it benefit the consumer 
to have a single body for complaints? 

Gary Womersley: I accept that there are 
possible advantages to such an approach.  
However, in the context of the complaints-handling 
landscape that was described in the Crerar review, 
I would have thought that making a complaint  
about the water industry is one of the simplest  
processes. We were set up to go live from 2006 as 
a one-stop shop for complaints handling and 

customer representation in the water industry in 
Scotland. It is for other people to determine 
whether there would be advantages in the 
proposed approach.  

Joe FitzPatrick: I think that most politicians who 
have been in local government have encountered 
constituents who went to the wrong complaints  
body, for whatever reason, and were told that they 
should have gone to the council or wherever. How 
often do members  of the public complain to the 
wrong body? Can you understand how frustrating 
that is for people? 

Gary Womersley: You asked whether there 
could be advantages in having a one-stop shop.  
Yes, there could be advantages. However, since 
we were set up I think that we have received two 
referrals from the SPSO of people who went in 
error to another organisation instead of to us. We 
are fairly well signposted. Signposting for the 
target audience—i f I dare call it that—can create 
many of the advantages that could be gained from 
having a one-stop shop. 

Although the system might be simplified if al l  
complaints about the public sector, including 
Scottish Water, went to a new body, we must  
consider whether the approach might create more 
confusion in relation to complaints about the 
private sector. People might ask, “Is this a 
complaint about Scottish Water, which must go to 
the new body, or is it a complaint about my private 
retail services provider?” There is potential for 
things to fall down the gap. We have tried 
responsibly to flag up concerns in that regard over 
the piece.  

Joe FitzPatrick: As you know, there are 
proposals to streamline the process. The SPCB 
has proposed the establishment of a complaints  
and standards body and the Government has 
proposed an expanded role for the Scottish Public  
Services Ombudsman, to include complaints  
about Scottish Water and complaints that currently  
go to the Scottish prisons complaints commission.  
What are your views on the two proposals? 

Gary Womersley: I do not want you to think that  
I am making only negative comments; there could 
be many inherent advantages in having a single 
body—I would not  kid anyone that it was 
otherwise—particularly in respect of complaints  
handling.  The kudos or gravitas that a complaints-
handling organisation is perceived to have 
contributes greatly to its success, so setting up a 
single, inherently significant body would facilitate 
the complaints-handling process. The body would 
have greater influence and clout—certainly at a 
political level. However, such advantages should 
not be secured at a cost of eroding benefits that  
are currently enjoyed. That is ultimately what we 
are flagging up. Advantages should not be 
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secured to the detriment of other aspects, which 
might be lost in the transfer.  

The Convener: The Government has proposed 
that Consumer Focus Scotland take over the role 
of representing water consumers. In your 
submission, and in your answers to members’ 
questions, you have drawn our attention to the 
need to retain a robust customer representative 
role. How would the proposed split impact on 
Waterwatch’s complaints-handling functions and 
capability? You have answered the question to 
some extent, but will you expand on what you 
said? We need to be clear about how your 
functions would be split and about the difference 
that splitting your functions between Consumer  
Focus and the ombudsman would make. 

12:30 
Gary Womersley: Splitting our functions would 

make a difference because currently the two 
elements are part of one organisation and are 
linked by internal systems and mechanisms—they 
are in physical proximity to each other, if nothing 
else. There are potential disadvantages that would 
have to be considered and, hopefully,  
accommodated. Safeguards would have to be put  
in place to ensure that the synergies that are 
currently enjoyed were not diminished. A 
memorandum of understanding could require the 
two bodies to act in a certain way or to attend the 
various groups and policy forums that Waterwatch 
Scotland currently attends. The ultimate concern is  
that nothing should be lost in the transfer.  

The Convener: What proportion of your budget  
goes to the complaints side? If you cannot tell us  
now, can you supply us with that information in 
writing? 

Gary Womersley: I would prefer to make a 
written submission on the issue. Earlier, I referred 
to the two parts of the organisation, which gave 
the impression of an artificial split that does not  
exist in reality—to a great extent, they have a 
common footprint. The bulk of our budget relates  
to the complaints-handling function. At this stage,  
it is hard for me to identify the element that goes to 
customer representation.  

The Convener: Are some of your staff 
responsible specifically for handling complaints, or 
is there more of a mix? 

Gary Womersley: We have a customer support  
section, which deals with individual complaints on 
a day-to-day basis. The section and other staff 
who wear a customer representative hat also 
seek, through engagement with stakeholders, to 
identify and ameliorate issues and to prevent them 
from recurring. The boundary between the 
proactive aspect of complaints handling and 
customer representation is quite fuzzy. It is hard to 

put them into discrete packages or to say where 
one finishes and the other starts. 

The Convener: Can you suggest legislative 
changes that would improve the operation of the 
complaints-handling function of Waterwatch 
Scotland and the service that it provides to 
complainers? 

Gary Womersley: Not necessarily, but I have 
been given no indication of what would happen to 
the post-competition private sector element of 
water complaints if the public sector element  went  
to a new body. That is one lacuna of which I am 
aware. I hope that over time my concern about  
that will be assuaged. 

The Convener: Waterwatch Scotland consists 
of a convener and five regional panels; the 
convener is responsible for dealing with 
complaints. What are the benefits of that  
governance set-up? 

Gary Womersley: We have a fairly hybridised 
governance structure. We work as a corporate 
body. Complaints are handled in the name of the 
convener, who has an input, in much the same 
way as public sector complaints are handled in the 
name of the Scottish Public Services 
Ombudsman. However, it must be recognised that  
the corporate entity deals with the bulk of 
complaints. An advantage of the set-up is that one 
person is accountable for the complaints-handling 
role. A further advantage is that the convener can 
draw on the advice and concerns of members.  
Usually, the convener will take on board the bulk  
of those comments but, ultimately, accountability  
lies with the convener. That makes it easy for 
politicians and others to hold the organisation to 
account. 

The Convener: Thank you for coming to the 
meeting and answering our questions. Once we 
have read the Official Report of the meeting, we 
will write to you if there is anything that  we need 
more clarification on.  

I welcome Richard Smith, who is the interim 
Scottish prisons complaints commissioner, and 
Christine O’Neill, who is a partner in Brodies LLP. I 

invite the witnesses to make a short statement and 
then we will ask questions. 

Richard Smith (Interim Scottish Prison s 

Complaints Commissioner): Thank you for 
inviting us to the committee. I have nothing further 
to add to my written submission, but I am happy to 
take any questions. 

The Convener: I will start with general 
questions. In the conclusion to your submission 
you say: 

“the Committee can be confident that the SPSO could 

effectively absorb complaints from prisoners against the 
SPS relating to maladministration and service failure.”  
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How did you reach the conclusion that it  would be 
appropriate for the ombudsman to absorb such 
complaints? 

Richard Smith: The methodology that we use 
at the moment is the SPSO methodology, which I 
believe is having a positive effect for prisoners and 
the Scottish Prison Service. There would therefore 
be a direct transfer of methodology for the 
investigation of complaints. The issue becomes 
one of capability and capacity. The SPSO has 
infinitely greater resources than the Scottish 
prisons complaints commission—it has 20 to 25 
very skilled investigators. Given the commonality  
of process, the SPSO’s additional capability and 
capacity justify the transfer.  

The Convener: On the implementation of the 
prison complaints function, the committee noted 
from your written evidence that you have accepted 
111 complaints for investigation and that you have 
published 14 reports. How many complaints are 
currently being investigated? What proportion of 
the investigations result in a report being 
published? 

Richard Smith: We have 163 on-going cases,  
of which 40 to 50 are currently under investigation.  
I think that around 25 cases have now been 
reported and a number are at draft. We are 
working through them as quickly as we can. The 
numbers are going up; they have gone up 
significantly since we submitted our written 
evidence.  

The issue is that it is very difficult to tell how long 
a complaint will take when we start the process. 
Some of the more complex cases start with a very  
simple question, such as, “Why am I being moved 

from prison X to prison Y?”  

The other issue is that the SPS has a limited 
capacity to process our information and evidence 
requests quickly. There is a learning curve for the 
SPS, as it has to get used to our methodology,  
too. I think that we are on top of the workload. We 
tackle our cases in chronological order, so we do 
not have too many going back into the middle part  
of last year. However, volumes are going up and,  
as I said in my written evidence, these cases are 
relatively complex to investigate, so they are 
taking a little longer than we expected them to. 

The Convener: What process do complaints  
handlers follow in arriving at a decision whether a 
complaint is vexatious, trivial or without clear 
value? What is the process for that? I am thinking 
of your moving into the ombudsman’s office and 
what process is followed there. 

Richard Smith: In simple terms, we follow the 
SPSO’s guidance on complaints that are trivial,  
vexatious or without value. It comes down to the 
motivation of the complainer in raising the 
complaint. For example, I decided that I was not  

going to investigate a complaint about cold 
sweetcorn at Dumfries. A more serious issue is 
where, for example, a prisoner has a gripe against  
a particular officer and the complaint is used as a 
vehicle against that officer. That is where we get  
firm and say, “No. I own the complaint and I will  
decide what matters are for investigation.” The 

commission is neutral. If we take a complaint on, it  
becomes our complaint and the prisoner cannot  
drive it; neither can the SPS take issue with the 
prisoner. The complaint is an inquisitorial 
process—it is my complaint—and, in determining 
what complaints are trivial, vexatious or without  
value, we follow the guidance that Professor 
Brown has issued.  

The Convener: The committee understands 
from your written submission that complaints from 
vulnerable prisoners are fast-tracked. Why is that  
necessary, given that those complaints relate to 
downgrades or relocation? I think that I know the 
answer, but I would like to hear it from you.  

Richard Smith: Obviously, because of privilege,  
I do not want to talk specifically about the two 
prisoners whose complaints we have fast-tracked.  
Such prisoners are accepted by the SPS as being 
vulnerable. They have personal issues, which are 
often psychological, so it is in their interest and the 
interest of the SPS that matters are brought to a 
conclusion as quickly as possible. The SPS is  
incredibly supportive in that process. It knows the 
prisoners and their issues very well, and it works 
with us to get a solution as fast as we can.  

The Convener: I suppose that, i f the prisoners  
are moved or put into a different category, they 
can be worked with and supported in a different  
way. 

Richard Smith: Yes. My predecessors gave 
evidence about the importance of speed.  
However, most of the actions in question take 
place over a very short timeframe. For example,  
disciplinary awards usually take between three 
and 14 days and usually involve a loss of 
privileges. Prisoners are moved continually and 
prisoners’ status is changed. What we investigate 

is usually the consequences of those decisions.  
The decision is taken and then, after the event, we 
review the processes and procedures that were 
followed to determine whether there was 
maladministration or service failure.  

Jamie Hepburn: Good afternoon, Mr Smith.  
Could you comment on the recommendation from 
the fit-for-purpose complaints system action group 
that the prison complaints function should be 
transferred to the SPSO in order to improve 
responsiveness and consumer experience? 
Although, in your written submission, you state 
your confidence in the ability of the SPSO to 
absorb the function, you seem to disagree with 
that reasoning. Why do you disagree? 
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Richard Smith: Yes. I do not recognise the 
picture of prison complaints that was provided to 
Crerar and Sinclair.  It may well be to do with the 
fact that the inquisitorial methodology that we 
follow shines a different light on prison complaints. 
In my experience, prison complaints are quite 
complex issues involving some quite complex 
individuals. The SPS is a unique organisation and 
the background to these complaints is a very  
undeveloped legal framework. 

I also do not recognise the argument relating to 
speed. That does not seem to be the main 
concern of prisoners. As I have said, the actions in 
question are usually taken at short notice and 
there is little that any agency can do within the 
timeframe. Prisoners are more concerned about  
the implications. For example, they may lose 
seven days’ access to a television, but it is the 
implications for their status and location that  
concern them more. Speed is not the primary  
driver. I am not sure about consumer experience 
in relation to prisoners. I have a captive audience,  
really.  

Jamie Hepburn: Literally. 

12:45 
Richard Smith: I was interested in the previous 

debate on what is and is not systemic. From my 
experience, properly conducted inquisitorial 
investigation gets to the root cause, which is, by 
implication, systemic. The SPS has accepted 
recommendations that we have made on strip 
searching and disciplinary practices, which have 
been introduced as changes to its practices and 
procedures. I do not wish to decry the Sinclair 
group’s recommendations. Indeed, I think that its 

recommendation on the transfer of the prisons 
complaints function is right, but its rationale is  
different from ours. The SPSO is the most capable 
agency in Scotland for dealing with such a level of 
complexity, which is why I think— 

Jamie Hepburn: In a nutshell, you do not  
disagree with the group’s recommendation, but  
you disagree with its rationale. 

Richard Smith: Yes. Our rationale is different. 

Jamie Hepburn: You have spoken a little about  
why it is not important that some prisoners’ 
complaints are dealt with as rapidly as has been 
recommended. Do you operate to a timescale for 
resolving complaints? I see that you are indicating 
that you do not. Is doing so simply not possible?  

Richard Smith: From an assurance 
perspective, we should be able to track the 
average time that is taken to resolve complaints as  
a guide for those who provide resources to the 
SPSO, but we simply cannot operate to a 
timescale on a case-by-case basis. We do not  

have any idea how long it will take to resolve a 
complaint when we start to deal with it. At this 
stage, we are finding that a fair number of legal 
issues need to be resolved, as the area of law in 
question is very undeveloped. Complaints may be 
taking longer to resolve now than they will in the 
future when we become more knowledgeable 
about how the law works. 

Jamie Hepburn: So you do not operate to a set  
timescale. Are you concerned that merging your 
functions with those of the SPSO would cause 
further delays in dealing with complaints? 

Richard Smith: No, I do not have concerns 
about that. However, as the SPSO is a 
parliamentary agency for which the Parliament  
provides funding, I caution the committee that the 
SPSO would be taking on a difficult task. It would 
need adequate resources, including access to top-
quality legal advice. The message to Parliament is  
that we are not talking about easy complaints, but 
I have no doubt that the SPSO is able to deal with 
such complaints well.  

Jamie Hepburn: I presume that you are 
suggesting that it is a matter of t raining and 
upskilling, to use a word that I hate.  

Richard Smith: The SPSO uses the basic  
technique of investigation that we use anyway.  
The methodology that we follow is the same that is 
followed to deal with medical complaints, planning 
complaints and complaints against the 
Government generally. However, familiarisation 
training would be required. We have to investigate 
difficult and often quite unpleasant subjects—
relating to the sex offenders treatment  
programme, for example—but SPSO staff are 
used to dealing with difficult medical cases. There 
could be a phased handover of work during which 
some of my existing team could support the SPSO 
for a short period. However, the biggest additional 
expenditure may be on legal advice because of 
the nature of the law as it relates to prisoners. 

Jamie Hepburn: That leads me nicely on to my 
next question. You said clearly that, essentially,  
you investigate complaints to the same standard 
as and using the same methodology as the SPSO. 
In that case,  if it was proposed to merge your 
office’s functions with those of the SPSO, would 

the ombudsman’s operational practices require to 
change? 

Richard Smith: I have a small technical 
concern about the ombudsman’s ability to deal 
with disciplinaries, which is raised in our written 
submission. I may be being overcautious, but the 
legislation that set up the SPSO prevents it from 
looking at disciplinaries. It really depends on how 
disciplinaries are defined.  

Jamie Hepburn: I presume that that would be a 
legislative matter.  
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Richard Smith: It is a matter on which to check 
legal opinion. In relation to disciplinary hearings, I 
can offer an opinion regarding verdict and 
sentence, but the SPSO cannot. It is in no way an 
appellate body, and I do not think that it should be.  
Another way would need to be found of providing 
that function. 

I caution the committee on a further point. The 
law in relation to prisons is changing and evolving,  
and the prison rules are being redrafted, which is  
appropriate, because a significant redraft is 
required. However, the changes will alter the 
landscape. We have highlighted some areas of 
potential risk involving things such as human 
rights and how they apply, because those areas 
are unknown and uncertain. From the Parliament’s  

point of view as sponsor of the SPSO, there are 
difficulties and potential risks. That does not  
undermine the basic logic of the proposals, but the 
matter is perhaps not as easy for the Parliament  
as Sinclair made it out to be. 

Jackson Carlaw: You advised the committee 
that the Scottish Prison Service is updating the 
prisons and young offenders rules for Scotland,  
and I think you said that it would be advantageous 
if consideration of the disciplinary process was 
concluded before any transfer. Is that for the 
obvious reason that it would be convenient, or 
would a particular disadvantage arise if that did 
not happen? Also, is there a timescale for the 
work? 

Richard Smith: The rewrite is under way, and I 
think that the rules will be ready at the end of 2009 
or the beginning of 2010. That is the interim 
timetable for bringing forward the secondary  
legislation.  

There is an issue about the appellate nature of 
my role,  on which Christine O’Neill might want  to 

comment. I have an appellate role, but the SPSO 
does not, so there would be an issue if there was 
a transfer before the rules were rewritten.  

Christine O’Neill (Brodies LLP): I will explain 
how the prison rules operate, albeit at a fairly high 
level. As you would expect, the prison rules  
govern the relationship between the prison and the 
prisoner, but they also specify a role for the 
Scottish ministers in relation to disciplinary  
decisions. 

When a governor or another prison official  
makes a decision in a disciplinary context, a route 
is open to the Scottish ministers to overturn any 
verdict of guilt and to interfere with any sanction 
that is imposed. Things operate at present more 
as a matter of practice than a matter of legal 
certainty, because the rules are not clear. That is  
one of the difficulties that the commissioner and 
the commission face. As a matter of practice, the 
Scottish ministers invite the complaints  

commissioner to make a recommendation or offer 
a view on how they should deal with their power in 
relation to overturning verdicts or sentences. That  
is not something that the SPSO can deal with. 

Jackson Carlaw: We note that, at present, the 
complainant and the Scottish Prison Service can 
lodge an appeal against a decision with the 
ombudsman. What would replace that? Also, how 
many appeals have there been? 

Richard Smith: We have a fair number of 
complaints. At present, we are directly running 25 
to 30 complaints in relation to disciplinary  
hearings.  

The consequence of disciplinary hearings is  
another matter altogether. In some ways, 
prisoners are not necessarily concerned about  
losing their privileges for a short period: it is the 
consequences that cause concern. At present, I 
can offer a view—after the sentence has been 
carried out, in almost all cases—on whether the 
sanction was reasonable or excessive. The SPSO 
simply cannot do that, so the appellate role would 
need to be held elsewhere. That raises 
complicated questions about which body should 
be the appellate body in relation to the SPS if it is 
not the commission.  

Jackson Carlaw: Do you have a view on that? 
What do you suggest? 

Richard Smith: I am not suggesting anything.  
All that I am doing is flagging up the matter to the 
committee. The SPS is not unaware of the issue,  
but I have not yet had sight of its proposals. The 
area of appeals in relation to prison disciplinary  
hearings is legally complex. 

Christine O’Neill: In response to Jackson 
Carlaw’s earlier question, the SPSO does not look 
at or oversee the prisons complaints  
commissioner’s recommendations with regard to 

guilty verdicts, sentences, disciplinary issues or 
sanctions—that role is solely for the Scottish 
ministers. However, the Scottish ministers are not  
really an appeal body, because prisoners have no 
right of appeal. Instead, prisoners have almost to 
ask the indulgence of ministers to overturn a 
verdict of guilt or to quash sanctions. As I say, the 
prisons complaints commissioner’s views and 
recommendations on such matters cannot be 
considered by the SPSO.  

Ross Finnie: I want to pursue the proposition of 
transferring the prisons complaints commissioner’s  

functions to the SPSO. Does the issue about  
rights of appeal in a disciplinary process impinge 
on interpretations of the European convention on 
human rights and the requirement in certain 
circumstances for the ability to appeal? I do not  
want to go too far down that line—I suspect that  
we would be here all  day if we did so—but it is  
important for the committee to understand the 

343



139  3 FEBRUARY 2009  140 

 

context in which the current body operates and to 
be clear about the context in which any future 
arrangement might have to sit. I am not a lawyer,  
but I am vaguely aware that, even if no complaint  
had been made for 20 years, strict interpretation of 
the ECHR would still require any framework to 
include the ability for an appellant to appeal a 
decision.  

Christine O’Neill: I will try to respond briefly to 
that question.  

There are a couple of ECHR issues to take into 
account, the first of which is the extent to which 
someone who is involved in a prison disciplinary  
hearing has human rights. As the commissioner’s  
written evidence makes clear, there is no 
particular authority in Scotland on whether specific  
guarantees must be in place to make a hearing 
convention-compliant. In a case from 2001, which 
has not been reported in the usual law reports but  
is available from the Scottish Court Service, Lord 
Reed’s decision was that the disciplinary hearing 
in question did not have to comply with the ECHR. 
However, he went on to say that, in certain 
circumstances, such hearings have to be 
compliant. Further work might need to be done in 
that area. 

With regard to appeals, if a prisoner who is  
dissatisfied with a guilty verdict or sanction is  
unable to get the Scottish ministers to overturn the 
decision, one legal remedy might be judicial 
review. It surprises me that, although the Scottish 
ministers have the power to look at verdicts or 
sanctions, prisoners have no right of appeal within 
the rules to ask for that. That seems odd. 

Ross Finnie: I am curious as to why existing 
Scottish law—never mind European law—contains  
a right to seek judicial review but there is no link to 
ECHR provisions to provide an absolute right  of 
appeal without the need to invoke judicial review. 

Christine O’Neill: Moreover, judicial review is  
often a remedy of last resort and is used only  
when no other remedy is available. It might be 
argued that it would be more appropriate to have a 
more t raditional route of appeal than to rely on 
judicial review.  

13:00 
Ross Finnie: To cut to the chase, let us get  

back to the context in which the functions would 
be transferred to the SPSO, and proceed on the 
hypothesis that the committee was minded to 
transfer them. What would we have to bear in 
mind about how an appeals mechanism would fit  
into the SPSO? You may wish to write to us on 
that, given that time is moving on. I direct your 
attention to the evidence from the current  
ombudsman, who was anxious to clarify the 
general point that an ombudsman is an arbiter and 

not a court of appeal. There is a conflict between 
that evidence and the proposition that emerges 
from your evidence.  

Christine O’Neill: We would be happy to write 
to the committee to explain that further. Perhaps 
the tension arises because of the dual function—
being part of an appellate process and a 
complaints handler—that the current complaints  
commissioner is expected to fulfil. 

Richard Smith: One of the biggest surprises for 
me is how little case law and judicial guidance 
exists on prisons. They are an undeveloped part of 
the Scottish legislative landscape, which presents  
risks and opportunities. The next revision of the 
prison rules will be an important document. It  
needs proper and thorough consideration and will  
impact on how the SPSO conducts its role if it  
takes over responsibility for complaints. 

Ross Finnie: It is not really relevant whether 
Scots law advances on case law. That might be a 
separate issue. 

Joe FitzPatrick: The Scottish prisons 
complaints commission is not established by 
statute. What are the main elements that should 
be prescribed in legislation if the commission is  
integrated into the SPSO? 

Richard Smith: I refer the technical matters to 
Christine O’Neill. A statutory basis would have no 
operational effect on my staff and prisoners, but  
we are talking about matters that relate to the 
commission as an institution.  

Christine O’Neill: There are two different  
issues. The first is the commission’s remit. At 
present, it is not set out in any legislation. There 
are, however, advantages in defining within 
legislation the powers and obligations of an 
authority such as the commission. Therefore, any 
amendments to the Scottish Public Services 
Ombudsman Act 2002 would need to address the 
commission’s remit and cover questions such as 
whether it should consider disciplinary issues. 

The other question is the legal status of the 
body. That brings us back to evidence that the 
committee has already heard on legal personality  
and whether the commission is a statutory  
corporation. That is a wider question, to which the 
committee will no doubt have regard in its overall 
consideration of the ombudsman’s role.  

Joe FitzPatrick: Your written evidence 
expressed some concerns about your inability to 
require that evidence from intelligence be given to 
you. Will you outline that concern? 

Richard Smith: The acquisition and 
management of intelligence is a necessary part of 
day-to-day operational li fe and is an essential part  
of what the SPS has to do to manage risks and 
threats within and without the prisons.  
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Responsibility for scrutinising the acquisition,  
management, storage and exchange of 
intelligence rests with the surveillance 
commissioners. The rules on what they can and 
cannot release, and how they can exchange 
intelligence with or advise other agencies, are 
restrictive. For example, they are not covered by 
freedom of information legislation.  

If I am investigating a complaint that has 
intelligence-related aspects, I can pick up the 
complaint  only from the point at  which the 
intelligence is used to make a decision—when the 
SPS moves or downgrades a prisoner or restricts 
a visit. I can deal only with the output of the 
process, which means that I cannot necessarily  
investigate the root cause. That does not negate 
the output  of an investigation, but it means that I 
cannot check on systemic matters that relate to 
the whole process. 

That separation of jurisdiction would continue 
under the SPSO, because the surveillance 
commissioners are not under the SPSO’s  

jurisdiction. The same restrictions on my dealing 
with the surveillance commissioners would also  
apply to the SPSO. That is just a peculiarity of how 
the jurisdiction is divided. However, that means 
that regulation of and assurance about issues are 
difficult when complaints have a root in acquired 
and managed intelligence.  

Joe FitzPatrick: Is there any way to resolve 
those issues, or do we just have to live with them? 

Richard Smith: Parliament might be able to 
address the situation because it has authority over 
the surveillance commissioners. RIP(S)—the 
Regulation of Investigatory Powers (Scotland) Act  
2000—is Scottish legislation, so Parliament has 
some influence over the surveillance 
commissioners through exploring issues in annual 
reports and so on. The commission and the SPSO 
just have to deal with the landscape.  

I have a protocol with the SPS under which it  
self-certifies its conformance with its own 
guidance. That arrangement is not ideal and has 
limitations, but it is the best I can do. That protocol 
would not transfer to the SPSO and I cannot  
speak for the ombudsman, who would need to 
choose whether to renegotiate the protocol or to 
create another. Until matters change, the division 
will exist. 

Intelligence is a frequent component of 
complaints; it is not rare. On day-to-day issues, 
use and management of intelligence are factors in 
prisoners’ lives and in the work of prison officers.  

The Convener: Given that the Scottish Prison 
Service is the focus of complaints, have its views 
on the transfer of functions been sought? Have 
you discussed that with the Government? 

Richard Smith: The Government has been 
supportive. It asked me to introduce the SPSO-
style methodology in the commission, in 
anticipation of the Crerar review and some of the 
proposals that are before Parliament. 

Mike Ewart and his team at the Scottish Prison 
Service have been supportive and co-operative. I 
did not receive many Christmas cards from them, 
but I hope that they are getting value from the 
process. We are influencing some of the SPS’s 

processes and procedures. I have not directly 
asked the SPS whether it thinks the proposals are  
a good idea; I think that it is quite happy to leave 
that to the committee’s advisement.  

The Convener: The committee has no more 
questions, so I thank both witnesses for coming 
along. After we have read the Official Report, we 
will write to you i f we need further clarification. 

I ask those who should not be in the room for 
our private session to leave, please.  

13:08 
Meeting continued in private until 13:41.  
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH 
INFORMATION COMMISSIONER 
 
Thank you very much for the interesting and helpful evidence that you gave to the 
Committee last week.  There are a few areas which were raised upon which the 
Committee consider it would be helpful if you could provide further detail as I set out 
below.  
 
In your evidence to the committee on 3 February you suggested that “it is not clear 
what would happen if I was in dispute with the SPCB about the necessary resourcing 
of my office to meet my statutory responsibilities” (official report column 96).  The 
SPCB in their January written submission to the committee at paragraph 65 onwards 
provide detail of how the budget process works, including reference to a 
“Memorandum of Understanding on Access to the Officeholders’ Contingency Fund 
held by the SPCB.”  Could you elaborate on those aspects that concern you in 
relation to any resourcing issues that might arise and provide suggestions as to any 
changes you would recommend. 
 
In response to a question from Joe Fitzpatrick (official report column 100) you 
discuss a practical effect that would arise “if real-time costs are to be met” that 
“savings have to be made from staff costs”.  Should such a situation arise what 
alternative approach do you recommend should be adopted? 
 
What is the current deficit with the SPCB scrutiny role that led you to suggest that 
“The SPCB could still have the scrutiny role, but that role must be much more 
formalised and explicit; it must be properly resourced and the appropriate systems 
need to be put in place to allow it to operate correctly”?  (official report column 100). 
 
You suggested (official report column 94) that you have no proper terms and 
conditions. Again, could you indicate what you consider to be the deficit, what 
discussions you have had with SPCB over this and what mechanism you would 
propose to allow these to be discussed.  I note that you are not an ‘employee’ but an 
‘appointee’ and would be grateful if you would reflect that in responding on this issue. 
 
Finally, you indicated that you would write with further detail around the technical 
issues that have arisen as a result of the interface between the Freedom of 
Information (Scotland) Act 2002 and the Environmental Information (Scotland) 
Regulations 2004, which you indicated does not work well at present.  It would be 
helpful to have that detail. 
 
To facilitate our inquiry it would be appreciated if you could reply by 28 February.  
This request and your reply will be made generally available on the committee’s web 
pages. 
 
 
Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
11 February 2009 
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SCOTTISH INFORMATION COMMISSIONER REPLY TO THE REVIEW OF SPCB 
SUPPORTED BODIES COMMITTEE’S LETTER OF 11 FEBRUARY 2009 
 
Thank you for your letter of 11 February seeking further detail on the oral evidence I 
gave earlier this month.  I am of course pleased to assist the Committee and I have 
set out my response in the appended papers.   
 
In Appendix I have grouped together the issues relating to oversight and scrutiny 
including the role of the SPCB, resourcing and budgeting, and have commented 
separately on matters relating to terms and conditions.  At the end of my oral 
evidence session you asked me to submit in writing my proposals on legal status, 
and these are also provided.  
 
In Appendix II, for the Committee’s information only, I comment on the difficulties 
which arise with the interface between FOISA and the EIRs, and suggest a possible 
way forward.  I plan to raise this matter with Ministers, mindful of this Committee’s 
work and timetable. 
 
I hope the Committee finds this supplementary information helpful.  
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Appendix I 
 

Scottish Information Commissioner 
Supplementary evidence to the 

Review of SPCB Supported Bodies Committee 

Oversight and Scrutiny – the role of the SPCB 
 
1. I have been asked to describe what I see as the deficits in the current 

arrangements and offer alternative approaches which I recommend should be 
considered by the Committee.  

 
2. I have arranged this section in two parts: 
 

• Issues - I set out aspects of the current arrangements which, in my view, 
would benefit from being reviewed and refined. 

• Options – I outline suggested revisions to the arrangements to address 
these issues 

Issues 
 
Balancing Scrutiny with Independence 
3. The key issue is ensuring the correct balance is struck between scrutiny and 

independence.  I fully understand and accept the need for scrutiny of how public 
money is being utilised and managed.  

 
4. The Freedom of Information (Scotland) Act 2002 (FOISA) makes clear the 

expectation that I should report to Parliament through the requirement to lay my 
Audited Accounts and Annual Report before it. 

 
5. However the Act also provides that except for the function of preparing accounts 

the Commissioner ‘is not subject to the direction or control of the Parliamentary 
corporation, of any member of the Scottish Executive or of the Parliament.’ This 
means the arrangements which exist elsewhere, such as those between a 
sponsoring government department and an NDPB, cannot be readily applied. 

 
Changing role of the SPCB  
6. The nature of the SPCB’s engagement has changed over time, moving from 

being a mechanism through which my budget submission is administered to an 
increasing level of scrutiny, with the encouragement of the Finance Committee.  

 
7. My concern is that, as the SPCB’s role advances from administration, through 

scrutiny and on to budget approval, this has the capacity for de facto direction 
and control, which must be guarded against. In any case this increasingly 
influential role needs to be matched with enhanced arrangements for 
engagement, oversight and mechanisms for dispute resolution.  
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Strategic Oversight & Engagement   
8. Currently the scrutiny focus is on reviewing budget submissions on an annual 

basis. These are scrutinised with particular reference to the amount of increase 
sought over the current year’s approved budget.  If the increase requested is in 
excess of the inflationary target intimated to me by SPCB officials I may be 
requested to consider identifying savings. I may be invited to a meeting of the 
SPCB to discuss my budget proposal and to elaborate on specific aspects of it. 

 
9. The interaction with the SPCB does not readily facilitate discussion at a strategic 

level. I principally deal with the officials and have no explicit or ready access to 
the parliamentarians whose primary business, in any event, is to consider matters 
regarding the management and function of the Parliament itself.   

 
10. Although my strategic plan is provided, for information, to the SPCB there is no 

meaningful engagement regarding the objectives set within it, nor their resource 
and budgetary implications. I recognise that this may well reflect the SPCB’s 
proper caution against intruding on my independence. 

 
11. However, as a result the annual budget review is a scrutiny process which lacks 

sufficient context and provides little opportunity to anticipate, or appreciate the 
reasons for, any significant variations in costs. Therefore, if the SPCB were to 
decide not to approve my budget submission, there are potentially weaknesses in 
its basis for doing so. 

 
12. As an example, there is not an adequate forum in which to explore with the SPCB 

the impact on future budgets of the pay scales and settlements negotiated by the 
SPCB for its staff.  By statute, my staff can only be appointed on terms and 
conditions approved by the SPCB. As the approved model for my staff’s terms 
and conditions are those of the SPCB the settlement directly affects my salary 
costs which represent almost 80% of my budget.  The effect of the pay settlement 
is typically to add around 7% to my salary costs.  As most of the remaining 20% 
or so of my budget is committed to standing costs, in real terms the only way I 
can contain my budget within a formula of ‘previous year plus inflation’ is to 
reduce my staffing levels year on year.  An annual budget within an inflationary 
cap also does not allow for capital replacement or other non-recurring one – off 
costs. As an approach to forward planning this is unsustainable and will inevitably 
adversely affect my ability to deliver upon my strategic objectives and meet my 
statutory functions.  It is this issue that I referred to in my oral evidence in a 
response to a question from Joe Fitzpatrick (official report column 100). 

 
Dispute Resolution 
13. There are two main types of dispute which I can foresee, neither of which are 

clearly enough dealt with currently and could become more pronounced. The first 
is where there is a difference of view as to the way in which I determine my 
statutory role should be implemented, which in turn has resource implications. 
The second would relate to issues affecting me as an officeholder, which could 
broadly be described as terms and conditions. 
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14. In my oral evidence (official report column 96),  I suggested that it was not clear 
to me what would happen if I was in dispute with the SPCB about the necessary 
resourcing of my office to meet my statutory purpose (or indeed on other 
matters).  I went on to describe the hypothetical scenario whereby it is maintained 
by the SPCB that my role is to take decisions on appeal and that I should be 
funded on that basis, whilst I progressively determine the emphasis of my 
statutory role as also being to improve the practice of public authorities and the 
awareness of the public of their rights as set out in legislation. That function 
would need to be resourced as much as the hard investigative role and that 
would have a budgetary implication. As things stand the decision on the future 
implementation of freedom of information enforcement would be determined 
primarily in the context of annual budgetary approval not in the context of a 
review of policy implementation. 

 
15. Currently, should such a scenario arise, it may be possible for me to make my 

case to the Finance Committee, as described in paragraph 69 of the SPCB’s 
January written submission. It is not clear to me if the SPCB is given budgetary 
approval that this avenue will be available in the future.  Even if it is, it still does 
not address the concern that neither the SPCB nor the Finance Committee are 
established to undertake an oversight role of the implementation of the legislation 
and there does not currently exist any other committee whose terms of reference 
include responsibility for that function. 

 
16. Non-budget/finance based disputes between an officeholder and the SPCB may 

also arise.  An example is the long-running concerns regarding the legal status of 
officeholders. Where there are discussions on such matters, they are held with 
the SPCB officials.  It is unclear to me how I could progress a matter should I be 
concerned with the approach being taken by the officials, and how this could be 
brought to a fair conclusion. The same could be true regarding any changes to 
terms and conditions, level of remuneration etc. This highlights the absence of a 
clear and pre-determined route such that where there is a difference of view a fair 
resolution can be secured.  

 
Conflict of Interest 
17. In addition to the issues I describe above, as I have jurisdiction over the SPCB 

there is the potential for there to be a conflict of interest, real or perceived, should 
it decline to give approval to the resources I consider necessary to fulfil my 
statutory responsibilities; enforcement in particular.  

 
Summary 
18. In summary, therefore, I believe there is an opportunity to make provision for the 

following improvements to  the current arrangements: 
a. Complementing the financial scrutiny being undertaken by the SPCB 

with enhanced Parliamentary engagement on strategic issues. 
b. providing clear processes whereby budgetary scrutiny and approval 

takes place wthin the context of strategic resource planning  
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c. provision for dispute resolution, where there does not currently exist a 
procedure through which issues can be properly and fully discussed 
and resolved. 

Potential approach 
 
Parliamentary  Engagement
19. I would welcome formal engagement  with a Parliamentary committee which 

would consider issues raised in my Annual or special reports.  The same 
Committee could also consider my strategic plan if the SPCB’s proposal to have 
these laid before Parliament are taken forward.  

 
20. This could be done by an existing Committee such as Justice. However there 

may be merit in establishing a Committee for the purpose of considering the 
annual reports of each Commissioner or Ombudsman reporting to Parliament 
and engaging with the matters raised by them. 

 
21. The Committee would provide a forum for informed and meaningful dialogue 

regarding an officeholder’s current and proposed approach to the fulfilment of 
their role.   

 
22. The benefit of this approach is that scrutiny will take place in public and views 

expressed will be in the official record; it will focus on strategic matters of 
implementation and the Committee can also address or refer to another 
Committee any specific issues of concern which officeholders raise in their 
annual or special reports.  

 
The role of the SPCB 
23. The role of the SPCB would be to scrutinise the officeholders’ budget 

submissions in the context of the strategic plan and supporting resourcing 
assumptions. The SPCB would have the benefit of the Parliamentary 
Committee’s consideration of the Annual Report (and strategic plan if 
appropriate).  

 
24. The key need is to achieve engagement at a strategic level with the MSPs of the 

SPCB  with the benefit of enhancing understanding of strategic objectives, 
particularly in the context of budget setting. The role of the MSP from the SPCB 
charged with liaising with officeholders should be made more explicit and that 
nominated MSP should meet with the officeholder and members of his staff as 
well as staff from the SPCB to engage on resource implications prior to the 
annual budget submission. 

 
25. It is important to recognise the need for a proportionate approach in the scrutiny 

role.  For example, my budget is £1.5m and I have just 24 staff. As a senior 
public official and accountable officer, it is appropriate for both the oversight and 
scrutiny roles to be performed at a high level, leaving responsibility for the 
apportionment to individual budget lines with me. The SPCB should satisfy itself 
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that the budget proposal is aligned with the strategic and accompanying 
indicative budget plans. 

  
26. Where there are material variations from the strategic plan and indicative 

resource needs I would be expected to set out the reasons for these in my 
submission. The SPCB would present the officeholders’ budgets, with comments, 
to the Finance Committee within the overall Parliamentary submission, as is the 
current practice. 

 
Dispute Resolution 
27. Currently, if the SPCB proposes changes to my budget which, in my opinion, 

could affect my ability to discharge my functions, I would notify the Finance 
Committee by writing to its Convenor. It is essential this arrangement is retained, 
though it should be used only as a last resort.   

 
28. With regard to non-budget/finance based disputes, I would recommend that a 

protocol is established through which such issues could be discussed and a 
resolution sought at a meeting between the officeholder, the Parliament’s Chief 
Executive and the Presiding Officer. The Presiding Officer may determine that 
external resources be called upon. 

 
Resource Implications 
29. In my oral evidence (official report column 95) I acknowledged that, if the deficits 

in the current arrangements are to be properly addressed, there are resourcing 
implications for the Parliament.  The SPCB has shouldered the burden of 
providing support to officeholders; however this was not a responsibility which the 
SPCB has taken on by design. The need to improve current arrangements and 
take on any additional functions arising from this review suggests that the SPCB 
may require additional resources 

 
30. A Parliamentary Committee, supported by a Clerk, would clearly entail an 

additional call upon Parliament’s resources. If the task is taken on by an existing 
Committee then the issue becomes more a matter of time resource.  

 
31. By establishing a Parliamentary Committee and refining the SPCB’s role the 

deficits with the current arrangements identified above would be addressed as 
follows: 

a. budget scrutiny would be balanced by enhanced arrangements for 
engagement on issues 

b. the Committee would facilitate discussion at a strategic and policy 
development level, ensuring the budget review is considered in context 

c. the Committee would provide a public forum through which issues 
regarding strategic matters of implementation of the legislation could 
be discussed  

d. a protocol enabling a meeting to be called between the officeholder, 
the Parliament’s Chief Executive and the Presiding Officer, through 
which disputes with the SPCB regarding non-budget/finance based 
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issues which affect officeholders (which could broadly be described as 
terms and conditions) would be discussed and a resolution sought. 

 

 

Terms and Conditions 
 
32. I have again adopted a two stage approach in which I set out the issues with the 

current arrangements and then suggest possible solutions 

Issues 
Appointee v. Employee 
33. As an appointee I do not have any employment rights, which is all the more 

reason that there should be a fuller exposition of terms and conditions than is 
currently provided.  

 
34. There is not currently an explicit structure in place allowing officeholders to raise 

any issues regarding the terms and conditions which affect them. Nor are there 
arrangements in place through which planned reviews of terms and conditions 
are performed including engagement with officeholders. 

 
Removal from Office
35. There is an absence of a formal, structured dispute resolution system, 

comparable to the statutory disciplinary and grievance procedures applied in 
employment law. In the case of MSPs, where a complaint is made that the Code 
of Conduct for MSPs has been broken, the Parliamentary Standards 
Commissioner exists to conduct an independent investigation.  No comparable 
mechanisms are in place for officeholders. 

 
Remuneration 
36. Whereas my staff, whose terms and conditions are modelled on those of the 

Parliament, has benefited from formally negotiated pay reviews, my salary is not 
subject to the same approach. 

 
37. The consequence is that the differential between my salary and that of my senior 

staff has been significantly eroded since commencement of my appointment. 
 
38. I also note that the salaries for the recently advertised replacement 

Commissioner and Ombudsman are lower than those awarded to the current 
incumbents; however I am not aware of the basis such a reduction has been 
arrived at. 

Options 
Appointee v. Employee
39. The current sparse terms and conditions of appointment should be expanded to 

set them out in fuller detail, more akin to the handbook given to employees.  
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Removal from Office 
40. The current requirement under FOISA to require two thirds of Members of the 

Parliament to vote for my removal from office should be retained. 
 
41. A structure should be established through which any concerns regarding an 

officeholder’s performance could be properly discussed and addressed. 
 
Remuneration 
42. Audit Scotland1 recommended the establishment of a Remuneration Committee 

and I recommend that such a committee, with a remit encompassing the full 
range of terms and conditions generally, be established. 

 
43. Membership could include members of the Oversight Committee and SPCB, and 

I would envisage members would be supported by independent experts as 
appropriate. 

 

Legal Status 

Issues 
 
44. For ease of reference I represent here the summary of the issues I identified in 

my original written submission to the Committee (paragraphs 17 to 20): 
  

17. I am pleased that the SPCB wishes to use this opportunity to resolve the 
issues regarding legal status of the Commissioner.  However I am not 
convinced this matter can be fully resolved in the way suggested by the SPCB 
in its submission to the Committee. 
 
18. My legal advice, which was taken at the SPCB’s suggestion and has been 
shared with it, is that the Scottish Information Commissioner is the individual 
who holds that post and has no legal identity separate from that individual. 
The SPCB proposal to indemnify the individual holding the post against claims 
arising out of the discharge of the office-holder’s duties is welcome so far as it 
goes.  
 
19. However there are further complications, which are likely to become 
apparent when a Commissioner demits office, especially should this occur 
unexpectedly or unwillingly.  For example, as there is no distinct legal entity, 
my staff are employed by me as an individual and, should I leave office 
suddenly, they would have no employer. It may be made a contractual 
obligation upon any subsequent Commissioner to become the employer of 
existing staff, and this same obligation may have to be placed upon any 
interim Commissioner (who could be an existing member of staff).   This 

                                                 
1 Audit Scotland Report – SPCB – Ombudsman/Commissioners Shared Services (April 2006) 
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situation may also require the application of TUPE regulations transferring the 
employment of staff members to an interim Commissioner and then repeating 
the process when a permanent Commissioner is appointed – and even this 
process is not assured.  Clearly, this position is cumbersome and 
unsatisfactory, and could be stressful for all concerned. 
 
20. Contracts, leases etc are also signed in my name, and cannot be in the 
name of the Scottish Information Commissioner as a distinct and separate 
entity. Liabilities and charges arising from these could be indemnified. 
However on leaving office there would still be the necessity to secure, for 
example, the transfer of the lease to a new Commissioner (and any interim 
Commissioner) assuming the landlord was willing to do so. Furthermore I am 
advised that in the event of the death of a Commissioner whilst in post, the 
lease for an office would form part of their estate (along with the liabilities 
attached to it). 

 
45.  Subsequently the SPCB has written to the relevant officeholders in this regard, 

and I understand the Committee has been provided with a copy of its letter of 15 
January 2009. 

 
46.  The SPCB has clearly given the matter some consideration.  However, in the 

context of the advice I and other officeholders have received I remain of the view 
that the SPCB’s response does not adequately address the issues, assuming the 
status quo is retained. 

 
Legal Personality 
47. The central question is whether the individual who holds a post has a legal 

identity separate from that individual.  The legal advice I and other officeholders 
have obtained is of the view that there is no separate legal identity.  The SPCB 
suggests that, in accordance with the general presumption of statutory 
interpretation, it would be cautious about accepting the proposition that the 
offices have no legal personality whatsoever.  I am concerned that the SPCB’s 
response to this central issue relies upon presumption and caution; a definitive 
assessment requires to be established to put the matter beyond doubt. 

 
Employment Issues 
48. With regard to employment issues the SPCB advises it may consider requiring 

new officeholders to be guided by the Cabinet Office Statement of Practice on 
Staff Transfers in the Public Sector.  I consider it unsatisfactory that my staff 
should require to be subject to TUPE on each occasion a new Commissioner is 
appointed.  This does not appear to be a sensible arrangement.  Furthermore, it 
assumes an orderly transition between Commissioners will occur.  However, 
what would happen should the appointment of a temporary Commissioner be 
required perhaps because I have died whilst in office, or demit office 
unexpectedly, for example?  Under the suggested arrangements it would appear 
my staff would require to be subject to TUPE on repeated occasions.  
Furthermore, the need to refer to such a Statement of Practice serves simply to 
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underscore the uncertainty which exists regarding the officeholders’ legal status, 
notwithstanding the interpretation of the law suggested by the SPCB. 

 
Leases and contracts 
49. The proposed incorporation of assignation clauses in leases and contracts must 

assume the landlords and suppliers involved would be willing participants in such 
arrangements. It also assumes there is a party to assign leases and contracts to; 
what would happen if I were to die in office?  My understanding is, for example, 
that the lease for my office would form part of my estate.  This is clearly not what 
Parliament intended when the legislation was established. 

 

Solution – establishing a body corporate 
 
50. Legislative change is required to put the matter beyond doubt and the 

Committee’s work presents an opportunity for changes to be made. 
  
51. I have suggested to the SPCB that a body corporate, of which the Scottish 

Information Commissioner is the sole member and using the same principle 
which underpins the relationship between the Parliament and the SPCB, would 
appear to offer the way forward and I am pleased to see this is recognised as a 
possible solution in preference to individual officeholders. 

 
52. As I understand it, a body corporate (e.g. Scottish Information Commissioner 

Corporate Body) would be the employer and contracting body.  It would remain 
as the constant legal entity, regardless of changes in Commissioner, temporary 
or otherwise. 
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Appendix II 
Scottish Information Commissioner 
Supplementary evidence to the 
Review of SPCB Supported Bodies Committee 

FOISA & EIRs 
 

1. As I explained in evidence given before the Committee, the interface between 
the Freedom of Information (Scotland) Act 2002 (FOISA) and the 
Environmental Information (Scotland) Regulations 2004 (the EIRs) does not 
work well at present.  I am grateful to the Committee for giving me an 
opportunity to explain why the interface between the two regimes does not 
work well and would also like to make a suggestion as to how this problem 
can be resolved. 

 
2. Both FOISA and the EIRs came into force on 1 January 2005.  While FOISA 

is an Act of the Scottish Parliament, the EIRs derive from European Directive 
2003/4/EC on public access to environmental information.  I understand that, 
when the two pieces of legislation were being drafted, it was intended that 
they should be mutually exclusive, so that requests for environmental 
information would be dealt with under the EIRs and requests for all other 
information would be dealt with under FOISA.  However, given the way in 
which the legislation has been drafted, requests for environmental information 
require to be dealt with under both FOISA and the EIRs.  This causes 
confusion for public authorities responding to requests for environmental 
information and, perhaps more importantly, for people who make requests for 
environmental information.  Additionally, it delays the investigation of cases by 
my Office, because applications have to be considered under both sets of 
legislation (this can involve deciding whether large numbers of documents fall 
under the exemptions in FOISA and also whether the documents fall under 
the differently worded exceptions in the EIRs). 

 
3. The problem has arisen because of the way in which “information” is defined 

in the two regimes.  The EIRs give the public a right to access environmental 
information; a very detailed definition of “environmental information” is set out 
in regulation 2(1) of the EIRs.  As with FOISA, the right to access 
environmental information is subject to a number of limitations and 
exceptions, for example, for environmental information whose disclosure 
would, or would be likely to, prejudice substantially national security.  As with 
FOISA, the majority of the exceptions in the EIRs are subject to the “public 
interest test”.  This basically means that even if an exception is found to apply, 
the environmental information should still be disclosed unless the public 
interest in withholding the information is greater than the public interest in 
disclosing it. 
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4. While the EIRs are limited to environmental information, FOISA gives the 
public a right to access any recorded information held by a public authority 
(subject to a number of limitations - e.g. on cost grounds - and exemptions).  
This is because section 73 of FOISA simply defines “information” as 
“information recorded in any form”.  As a result, a public authority receiving a 
request for environmental information must deal with the request under both 
FOISA and the EIRs.  If both regimes were identical, then perhaps this would 
not cause too many problems.  However, while the two regimes are similar in 
some respects, they also have a number of major differences, such as 
provisions dealing with the format of the request, the timescales allowed for 
dealing with the request and the fees which can be charged for dealing with 
the information request.  The exceptions in the EIRs are also different from 
the exemptions in FOISA and examples can be found of cases where 
information which does not require to be disclosed under FOISA must be 
disclosed under the EIRs. 

 
5. It would appear that when FOISA was being drafted, Parliament was aware 

that such a problem could arise: section 39(2) of FOISA contains an 
exemption for information which a public authority is obliged to make available 
in line with regulations made under section 62 of FOISA, or which a public 
authority would be obliged to make available under those regulations but for 
any exemption contained in the regulations.  Section 62 of FOISA refers to the 
Aarhus Convention, i.e. the Convention on Access to Information, Public 
Participation in Decision making and Access to Justice in Environmental 
Matters signed at Aarhus in 1998, which is the precursor to Directive 
2003/4/EC, and so it can be assumed that the intention here was to exempt 
from FOISA environmental information for which there was to be a right of 
access under the EIRs.  (I consider that the reference to the Aarhus 
Convention in section 62 of FOISA would more properly have been a 
reference to Directive 2003/4/EC, given that the EIRs themselves make it 
clear that they are designed to implement the Directive and not the Aarhus 
Convention.) 

 
6. However, the exemption in section 39(2) of FOISA does not actually help with 

the interface between the two regimes.  Even if a public authority decides to 
rely on the exemption in section 39(2) of FOISA in order to allow it to consider 
a request for environmental information under the EIRs alone, the authority 
must still comply with other technical requirements of FOISA, such as issuing 
the requester with a formal notice under section 16 of FOISA to advise 
him/her that it is withholding the environmental information under one of the 
exemptions in FOISA and why.  At the same time, the public authority must 
give the requester the right to ask the public authority to review its decision on 
the use of the exemption in section 39(2) of FOISA. It may well be that the 
public authority has decided to disclose the environmental information to the 
requestor under the EIRs, but a formal notice under FOISA will still be 
required if the public authority is not to fall foul of the requirements of FOISA.  
This is just one example of how the interface between the two regimes 
currently works in practice. 
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7. A further problem arises from the fact that the exemption in section 39(2) of 

FOISA is subject to the public interest test set out in section 2(1)(b) of FOISA.  
This means that, even if the exemption applies (because the information 
request falls to be dealt with under the EIRs), the public authority is still under 
a duty to disclose the information under FOISA unless the public interest in 
maintaining the exemption outweighs the public interest in disclosing the 
information.   

 
8. I have considered whether the interface between the two regimes could be 

tidied up simply by making the exemption in section 39(2) an absolute 
exemption, i.e. one which is not subject to the public interest test.  However, I 
do not consider that that would be sufficient.  While this would have the effect 
of making all environmental information absolutely exempt under FOISA, the 
public authority would still have to comply with other technical aspects of 
FOISA, such as issuing a formal refusal notice under section 16 of FOISA 
(see above).  

 
9. I would therefore suggest that a better way to solve the problem would be to 

amend the definition of “information” in section 73 of FOISA to exclude 
environmental information as defined in regulation 2(1) of the EIRs.  This 
would then have the effect of ensuring that all requests for environmental 
information were dealt with under the EIRs and that all requests for non-
environmental information were dealt with under FOISA.  I appreciate that this 
will require an amendment to primary legislation, but consider that this would 
be the appropriate way forward.  

 
10. If the Committee would like to suggest other ways of dealing with this issue, 

then I would be happy to discuss their suggestions.” 
 
 
27 February 2009 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO WATERWATCH 
 
Thank you very much for the interesting and helpful evidence that you gave to the 
Committee last week.  There are a few areas which were raised upon which the 
Committee consider it would be helpful if you could provide further detail, as I set out 
below.  
 
You indicated that the levy is paid only by Scottish Water.  It would be helpful if you 
could provide a breakdown of the funding received from Scottish Water and in 
particular confirm my understanding that Scottish Water, in the wholesale charges 
they pass on to the private water suppliers, include a charge equivalent to the 
amount of the levy, what that levy is and the mechanism for reviewing same? 
 
In terms of the private water suppliers, who are restricted to supplying business 
customers, could you indicate the percentage of complaints that you receive and 
investigate in relation to their activities?  As your functions are statutory based can 
you point me to the provisions which set out the authority for you undertaking this 
aspect of your work?  
 
I am as yet unclear whether the proposals by the Government include the transfer to 
SPSO of complaint handling relating to private providers.  Could you indicate what, if 
any, consultation has taken place with those providers in that regard.  If there has 
been no consultation, could you advise of any views that the industry might have on 
this proposal.  In this regard, the committee would particularly welcome any direct 
comment that they might wish to make. 
 
Are you able to advise us on the equivalent processes established in other 
jurisdictions to investigate water complaints and could you indicate whether there are 
any proposals for change being considered?  
 
You state in evidence that as well as maladministration you deal with what is termed 
“systemic complaints”.  I understand that such complaints tend to grow from 
consideration of individual complaints but I am unclear as to the role that other parts 
of Waterwatch play in these investigations.  I think that your evidence was to the 
effect that the complaints transfer from the complaints handlers to the Regional 
panels and/or the National Committees.  Could you confirm my understanding and 
indicate how in practice systemic complaints are taken forward within Waterwatch, 
including your interaction with the other water based bodies?  Could you also 
indicate the statutory basis for taking forward these types of complaints? 
 
Finally, you undertook to provide information on the proportion of your budget that 
goes to the complaints side.  I observe that in your 2007-08 Annual report the 
staffing levels in each category of employment are given together with total staffing 
costs and these account for around 50% of total expenditure.  Perhaps from 
responses to the earlier questions it will become clearer to the Committee how the 
various parts of Waterwatch interact. 
 
To facilitate our inquiry it would be appreciated if you could reply by 28 February.  
This request and your reply will be made generally available on the committee’s web 
pages. 
 
 

360



Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
11 February 2009 
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WATERWATCH REPLY TO REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE’S LETTER OF 11 FEBRUARY 2009 
 

 

362



 

363



 

364



 
 
 
 
Gary S Wormersley 
Chief Officer 
27 February 2007 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTLAND’S 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 
 
Thank you very much for the interesting and helpful evidence that you gave to the 
Committee last week.  There are a few areas which were raised upon which the 
Committee consider it would be helpful if you could provide further detail, as set out 
below.  
 
In your evidence to the Committee you refer to a variety of pieces of work and 
activities that the Children’s Commissioner has been involved with.  It would be 
extremely helpful if you could look at the work undertaken and indicate the added 
value and benefit to “customers” that has accrued from the Commissioner’s actions 
to date focussing as much as is possible on outcomes. 
 
To facilitate our inquiry it would be appreciated if you could reply by 18 February.  I 
apologise for the tight deadline but I hope you will appreciate that it is important that 
the Committee are given every opportunity to consider and test the evidence 
available.  This request and your reply will be made generally available on the 
committee’s web pages. 
 
 
Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
12 February 2009 
 

367



 

SCOTLAND’S COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE REPLY TO 
THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE’S LETTER OF 12 
FEBRUARY 2009 
 
This paper was produced in response to a request from the Convener of the Review of 
Scottish Parliament Corporate Body Supported Bodies (RSSB) Committee for further 
detail in relation to some of the issues raised by the Commissioner in her oral evidence on 
3rd February 2009. The requested supplementary information is presented in tabular form 
below for ease of reference.  
 
The information included here is by no means an exhaustive list of the Commissioner’s 
and her office’s activity since SCCYP’s establishment under the terms of the 
Commissioner for Children and Young People (Scotland) Act 2003 (‘the 2003 Act’) in 
2004. Instead, this paper uses 12 examples from SCCYP’s work to demonstrate the range 
of work undertaken by the office and the impact and added value that has resulted from 
those pieces of work. Many of the examples are taken from the Safe, Active, Happy Action 
Plan, SCCYP’s policy priorities, which formed the bulk of the office’s work programme 
since its launch in May 2006 and which was based on a large-scale consultation exercise 
involving around 16,000 children and young people across Scotland.  
 
We believe that these examples illustrate how the office’s work delivers outcomes and 
tangible benefits to ‘customers’ (mainly children and young people as well as other 
stakeholders such as the children’s voluntary sector, Parliament and Government) and 
adds significant value to the work of others. Crucially, the examples also illustrate how the 
Commissioner and her office have been accessible to children and young people and 
responsive to their views, experiences, concerns and aspirations. 
 
SCCYP’s Functions 
The general function of the Commissioner is to promote and safeguard the rights of 
children and young people, having particular regard to the United Nations Convention on 
the Rights of the Child and involving children and young people in its work. 
 
In particular, SCCYP works to (relevant provision(s) of the 2003 Act in brackets): 
 
• Raise awareness and promote understanding of the rights of children and young 

people across Scotland, including among children and young people themselves (s.4 
(1), s.4(2)(a)); 

• Keep under review the law, policy and practice relating to the rights of children and 
young people with a view to assessing the adequacy and effectiveness of such law, 
policy and practice (s.4 (2) (b)); 

• Promote best practice in relation to children and young people’s rights by service 
providers (s.4 (c)); 

• Promote, commission, undertake and publish research on matters relating to the rights 
of children and young people (s.4 (d)). 

• Ensure that the Commissioner and her office are accessible and responsive to 
children and young people (s.6(1), s.6 (2) (a)); 

• Consult children and young people and organisations working for and with children 
and young people on its work priorities (s.6 (2) (b) and (c)); 

• Have particular regard to marginalised groups of children and young people who 
do not have other adequate means to make their views known (s.6 (3)) 

• Exercise these functions in a manner that encourages equal opportunities (s.5 (4)). 
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The Commissioner’s Perspective 
I believe that our work to date has made a considerable impact on the lives of children and 
young people in Scotland and that it will continue to do so as the laws, policies, practices, 
ideas and culture shifts put in motion continue to show their fruits. I believe that the work 
also shows the added value of the Commissioner’s office in its current setup. I am aware 
that the SPCB’s stated intention is not to alter our functions but to explore whether a 
reconfiguration of them would aid or impede the carrying out of those functions whilst 
promoting best value. 
 
The table of examples below reflects the policy work of my office to a greater degree than 
the work involved in consulting and involving children and young people, though it makes 
reference to this aspect of SCCYP’s work throughout. We have worked extensively with 
our Reference Group, the Young People’s Health Advisory Group and our Care Action 
Group, not just to take policy issues forward, but also to explore the best ways of 
consulting and involving children and young people with a view to developing our own 
practice and disseminating to others the fruits of our hard-won experience. This work is 
currently being evaluated and we plan to publish a reflection on it once this is completed. 
 
I am firmly of the view that children and young people respond better to an agency that 
focuses on their needs and communicates with them on their terms than a generic 
organisation, which may be perceived as an ‘adult-centred’ body, and I believe that the 
outcomes and results that my office has achieved evidence this. This is also the view and 
experience of other children’s organisations as their written evidence to the RSSB 
Committee clearly demonstrates. SCCYP’s experience has led to insights and expertise 
that can be put to good use to further extend the effectiveness and impact of the office of 
Commissioner and its relevance to children and young people, which will help my 
successor in the post to develop these matters further. 
 
If one took some of the policy-related functions in isolation or in groups, it would be difficult 
in some cases to argue that they could not be carried out by, for example, a single ‘rights 
body’; however, the point about having a separate independent office of Commissioner for 
Children and Young People is that it can promote the rights of this vulnerable group, who 
have no political power, without having to justify it against other, more powerful interests 
and priorities, and it can take on and develop work that no one else will do and add real 
value for children and young people’s rights as demonstrated by the examples below.  
 
The danger in a merged body is that children’s rights and interests may be marginalised in 
favour of other pressing needs. Indeed, I believe we can already see this happening at 
local level where budget cuts are impacting on services for children, especially children’s 
rights services. In some places, the latter are maybe regarded as a luxury rather than a 
core activity that is underpinned by international law to which the UK has signed up and 
Scotland has committed to. I believe that the question that needs to be answered before 
any reconfiguration of functions under another governance arrangement is agreed to is not 
only whether SCCYP’s current functions could be delivered by a wider ‘rights body’, but 
more to the point whether they would be delivered. Would the new body be equally 
accessible and responsive to the issues presented to it by children and young people, and 
will it be equally free to pursue important and under-exposed issues as it has done to 
date? 
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 Activity Outcomes Added Value Customer benefit 
1 Sweet 16? The Age of 

Leaving Care in Scotland 
(Laid before Parliament on 
25 March 2008) – The report 
draws attention to the fact 
that, despite law and policy 
to the contrary, 8 times as 
many young people left care 
at 16 as left at 18. The report 
analysed the reasons for this 
and its consequences for 
young people leaving care 
and made 23 
recommendations. 

Dialogue with local authorities prior to 
publication of the report resulted in 
positive changes for young people 
leaving care, including increased 
advocacy arrangements, moves towards 
more appropriate accommodation, 
improved priority in housing allocation, 
and a greater commitment by local 
authorities to corporate parenting. 
The Scottish Government’s (SG) 
response indicates full or partial 
acceptance of all but one of the 
recommendations. This may lead to 
some legal reform to extend to registered 
social landlords the duty to help local 
authorities fulfil their statutory 
responsibilities to care leavers. 
We have received anecdotal evidence of 
changes in policy and practice in 
response to the report. We are now 
seeking further evidence of impact and 
remaining issues, with a view to 
publishing a follow-up report in March. 
We also identified a way of using current 
law to help care leavers under 18 return 
to care in certain circumstances. This is 
very recent but we already have reason 
to believe it is making an impact. 

The Commissioner learned of this 
issue through contact with a number 
of individual young people and front 
line workers. This shows the added 
value of the Commissioner’s 
participatory approach, which 
enables SCCYP to respond to rights 
violations without having to persuade 
others of their significance or seek 
authority or project funding for the 
purpose.  
As a consequence of the status and 
reputation of the office, workers were 
willing to speak confidentially to the 
Commissioner even when they 
feared repercussions from their 
employers. 
The office’s exclusive focus on 
children and young people’s rights 
allows the Commissioner to get to 
know and be known and trusted by 
this constituency. 

Young people leaving care are 
better supported and protected due 
to changing policy and practice as 
a result of the report.  
Workers in the sector have 
somewhere to take their questions 
and express their views without 
fear of comeback from their 
employers. 
MSPs, Scottish Ministers and 
senior managers in local authorities 
are aware of an important issue 
affecting some of Scotland’s most 
vulnerable groups of young people. 
The report was debated in 
Parliament on 25 June 2008. 
 

2 Sweet 16? Leaflet – The 
research leading to the 
above report highlighted an 
information need amongst 
young people and front line 
workers in the care sector. 
SCCYP staff worked with 
Who Cares? Scotland and 
young people to develop an 
information leaflet that has 
been widely disseminated. 

Young people and workers are better 
informed. Reports indicate that the 
information in the leaflet and the report is 
being used effectively as an advocacy 
tool by young people and professionals 
who work with young people. 

As a voluntary organisation, Who 
Cares? Scotland would not have had 
the available resources to produce 
the leaflet and conduct this research. 
SCCYP was able to work in an 
effective partnership which drew on 
the strengths and resources of both 
agencies.  

Young people are better informed 
and empowered to advocate for 
their own rights and those of 
others.  
Workers are better informed about 
the age of leaving care and the 
potential adverse consequences 
for young people of leaving care 
before they are ready. They will 
therefore be better able to support 
young people. 
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3 Handle with Care: A 

Report on the Moving and 
Handling of Children and 
Young People with 
Disabilities (Laid before 
Parliament on 27 Feb 2008) 
– The report showed how 
‘blanket’ or risk-averse ‘no 
manual handling’ polices 
result in unnecessary use of 
hoists and slings, in some 
cases with severe, adverse 
impact on the dignity and 
quality of life of children and 
young people with 
disabilities. Launched at the 
Parliament by one of the 
young people involved in the 
research, young people also 
influenced the illustrations 
used in the report so as to 
reflect their experiences 
accurately. A DVD resource 
has been produced with 
young people’s and parents’ 
voices on the issue. 

The Minister has promised revised 
guidance taking account of the views of 
stakeholders, including children and 
young people as presented in the report. 
The report has also attracted interest 
from across the UK and abroad. 

This was a subject raised with the 
Commissioner by children and young 
people with disabilities. It was also an 
issue that no one else was 
addressing at the time.  
 
The status and reputation of the 
office helped SCCYP engage with 
relevant professional bodies. The 
reputation of the Commissioner and 
her office as a dedicated advocate for 
children’s rights ensured that 
children, young people and their 
parents had the trust to approach and 
engage with SCCYP on this sensitive 
issue. 

Young people with disabilities were 
able to communicate their 
experiences to decision-makers 
and get a result that is likely to 
show future practical benefit.  
Parents of young people with 
disabilities were given a chance to 
express their views on how their 
children were treated. 
Young people and their parents 
were involved in creating a tool to 
advocate for their own rights and 
those of others who feel that their 
dignity and quality of life is being 
affected by inappropriate practice 
in relation to moving and handling. 

4 Young People’s Health 
Advisory Group (YPHAG): 
A group of 8 young people 
aged 14-21 were recruited in 
partnership with NES (NHS 
Education for Scotland), on 
behalf of NHS Scotland, with 
a view to exploring ways in 
which they can work 
effectively with young people 
and impact on government 
policy. 
 

The independent evaluation of the group 
concluded that YPHAG has had a 
significant impact on the way in which 
SCCYP, NES, the Scottish Government 
and other organisations engage with 
children and young people as they 
develop health policy. It highlighted the 
impact on age-appropriate care policy, 
with YPHAG members sitting on a young 
people’s group to inform the design of the 
new Edinburgh Children’s Hospital. 
The evaluation also evidences the 
group’s impact on the training and 
professional development of health 

This was an innovative and 
experimental pilot project. 
SCCYP’s expertise in working with 
young people was important in 
setting up the group, particularly in 
recruiting and supporting members 
and agreeing the governance of 
YPHAG. Our involvement ensured 
that the group took article 12 of the 
UNCRC (children’s right to be heard 
in decisions that affect their life) as its 
core value. This may well have been 
underplayed if SCCYP had not been 
involved from the outset. Working so 

Young people are more informed 
about NHS policy and how to get 
heard in the health service. The 
group has been responsible for a 
culture shift in these agencies in 
favour of involving children and 
young people. The group has 
furthered implementation of the 
UNCRC by acting as a model for 
developments elsewhere. 
Medical professionals are more 
informed about the needs and 
rights of young people accessing 
health services. 
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professionals. It further comments on the 
group’s work to make health information 
for children and young people more 
accessible by creating a young persons’ 
version of current NHS policies that affect 
children and young people in Scotland.  
It notes that a number of organisations 
have used YPHAG as a model to 
establish their own advisory group of 
children and young people and that it has 
attracted interest across the UK and 
internationally.  

closely with NES to set up a 
successful model, we have helped 
YPHAG pave the way for other young 
people’s health groups with a real 
impact on policy and practice. 
 

The NHS is more aware of the 
possibility to meaningfully involve 
young people in the development 
of appropriate health policy and 
practice. 
 

5 Not Seen. Not Heard. Not 
Guilty: The Rights and 
Status of the Children of 
Prisoners in Scotland (Laid 
before Parliament on 7 
February 2008) – This report 
set out the experience of 
children from the point of 
arrest of a parent, through 
the court process and period 
of imprisonment to release, 
including release on Home 
Detention Curfew. It made 
28 recommendations. 
Research included visits to 
prisons and Young 
Offenders Institutions, a 
survey of criminal justice 
social workers, and dialogue 
with the Scottish Prison 
Service (SPS). 

The discussions leading up to publication 
of the report resulted in SPS reinstating 
some parenting classes for offenders that 
were due to be stopped. 
SPS has committed to implement the 
recommendations through a revision of 
the Prison Rules and in new Standards 
for Children and Families which will 
inform future specifications for service 
delivery. 
SPS now use SCCYP’s Children’s Rights 
Impact Assessment (CRIA – see below) 
tool as part of all policy impact 
assessments. 
Justice Albie Sachs, a judge at the South 
African Constitutional Court will present 
his landmark judgment on a relevant case 
in South Africa at a seminar in June in 
support of SCCYP’s recommendation to 
conduct a CRIA at the point of sentencing 
where offenders have children.   

Again it was individual young people 
who brought the plight of a sizeable 
group of children and young people 
(circa 16,500) to the Commissioner’s 
attention. The children of prisoners 
are a hidden and extremely 
vulnerable group who receive little 
attention.  
The independent nature of SCCYP’s 
office and funding allowed her office 
to pursue this initiative without the 
need for outside sanction or 
resourcing.  
The office’s status facilitated access 
to prisons and prison staff. It also 
allowed the Commissioner to attract 
a speaker of international reputation 
to help shape law and policy in 
Scotland. 

The children of prisoners will 
benefit through greater recognition 
of their rights in terms of visits and 
decisions to release. 
SCCYP is hopeful that practice will 
change to the benefit of children 
and young people if the report’s 
recommendation regarding 
Children’s Rights Impact 
Assessment at the point of 
sentencing is implemented. 

6 Children’s Rights Impact 
Assessment (CRIA) (Laid 
before parliament on 31 
October 2006) – The CRIA is 
a tool produced by SCCYP 
to assess policies, laws and 
decisions regarding their 

The CRIA tool has been trialled by the 
Scottish Government (SG) and is referred 
to in their current consultation on an 
action plan for the implementation of the 
UNCRC in Scotland. The SG is currently 
considering an initial limited roll-out to its 
Children, Young People and Social Care 

This tool can be used across the 
whole spectrum of law, policy and 
practice. 
The fact that SCCYP is the dedicated 
children’s commissioner means that 
her office can use its capacity, 
resources and expertise to develop 

Agencies are aware of children and 
young people’s UNCRC rights and 
are supported to fulfil their 
responsibilities under international 
law as committed to by both the 
Scottish and UK Governments. 
Children and young people benefit 
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impact on children and 
young people and their 
rights. It allows the impact to 
be predicted, monitored and, 
if necessary, avoided or 
mitigated. 

and Schools Directorates with a view to 
learning lessons and considering plans 
for wider usage. 
It is used by the Scottish Prison Service 
as part of their policy impact assessment. 
There has been international interest in 
the model. 

tools such as the CRIA as well as 
promote and support its use in public 
services and other key organisations 
to make children’s rights a reality in 
their policies and practice. 

by the fact that policies require 
agencies’ staff to respect their 
rights and practice is improved. 

7 Cartoon Illustrations of the 
UNCRC – SCCYP staff and 
young people chose and 
commissioned an illustrator 
to produce two sets of 
cartoons illustrating the 
articles of the UNCRC; one 
designed for younger 
children and the other for 
teenagers. Much thought 
went into illustrating the 
articles in a way that was 
meaningful and sensitive.  

The illustrations have been used widely, 
not only by SCCYP but by the Scottish 
Government and other agencies, to help 
spread awareness and understanding of 
children’s rights. Posters and booklets 
featuring the illustrations have been 
circulated to all schools in Scotland. 
SCCYP has received almost 300 
requests for access to the illustrations 
from organisations and individuals. 
The Council of Europe and agencies from 
18 other countries have asked to use 
them. 

SCCYP’s duty to raise awareness 
and understanding of the UNCRC, 
together with its participatory 
approach and independent funding, 
allowed it to commit the capacity and 
resources to develop this popular and 
age-appropriate children’s rights 
education resource. SCCYP’s 
communication networks allowed it to 
be effectively disseminated. 

Agencies are more able to present 
children’s rights in a manner that is 
meaningful and attractive to 
children and young people, thus 
increasing their service users’ 
rights awareness and that of their 
staff.  
Children and young people are 
encouraged and supported to learn 
more about children’s rights. 

8 Family Law (Scotland) Act 
2006 – The Commissioner 
responded to the Scottish 
Executive consultation that 
led to this Act. When the Bill 
was going through 
Parliament, she met civil 
servants to help shape the 
“Parenting Agreements” that 
were being developed to 
supplement the new 
proposals. The 
Commissioner was also 
consulted about the 
commitment to develop a 
Grandparents’ Charter. 

The Commissioner advised that there 
were difficulties with the concept of a 
Grandparents’ Charter with regard to their 
legal grounding and it was refocused to 
become a Grandchildren’s Charter. 
 

The Commissioner broadly agreed 
with the aims of the Bill and was 
aware that other agencies were 
working on it. Therefore, to add 
value, she focused on issues that 
others were not addressing.  
SCCYP’s input helped the Scottish 
Executive to see the issue of a 
Grandparents Charter from the 
perspective of the best interest of 
children; this helped resolve a difficult 
issue. 

Avoidance of a situation in which 
family battles could be intensified 
by increasing the number of people 
with rights in relation to children, 
especially when they had no 
corresponding legal 
responsibilities.  
Children would have been 
adversely affected by this 
development. The Commissioner’s 
intervention focussed on the 
common and widely shared interest 
in the welfare of children and 
allowed a way forward to be 
identified that was acceptable to all 
parties. 

9 Promoting Proportionate 
Protection – SCCYP has 
undertaken a number of 
pieces of work with a view to 

SCCYP’s work, and the media attention 
attracted by the research reports, have 
raised a debate in Scotland which, we 
believe, is giving people confidence to re-

When the Commissioner first 
presented this topic as a possible 
focus for her work, she had to explain 
her rationale to children’s agencies, 

This is a challenging issue but I 
believe some progress has been 
made, and will continue to be 
made, in reducing extreme risk 
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countering the more extreme 
end of risk aversion by 
adults that can inhibit the 
development of children and 
young people. This has 
included research into adult 
attitudes to contact with 
children and young people, 
disclosure systems in other 
countries, and policies and 
practices for outdoor play for 
looked-after children and 
young people. 

evaluate their policies and practices with 
a view to striking the right balance 
between the protection of children from 
harm and allowing for the kinds of 
stimulating and attractive play that 
support happy and healthy development 
in both younger children and teenagers. 
According to the forthcoming Evaluation 
of Safe, Active, Happy the phrase 
‘proportionate protection’ has become an 
accepted concept among a wide range of 
stakeholders. 

who were then persuaded of its 
value. Agencies were then keen for 
the Commissioner to lead on this as it 
was a sensitive topic which they 
would have had difficulty in pursuing 
due to the challenge of presenting it 
to their funders.  
This is because it seems to run 
counter to some measures that are 
presented as child safety or child 
protection, some of which are in 
reality designed to protect adults from 
blame if things go wrong. 

aversion and promoting happy and 
healthy child development. 
While we can observe progress in 
how this agenda is taken up by the 
children’s sector, local authorities 
and Ministers, its outcomes are 
somewhat intangible. 
However, even the fact that the 
term ‘proportionate protection’ has 
become commonplace is evidence 
of a culture shift 

10 Play – SCCYP has worked 
with Play Scotland and other 
agencies to promote respect 
for the right to play, leisure 
and recreation set out in 
article 31 of the UNCRC. 
SCCYP’s work on this is 
influenced by the top priority 
given to ‘things to do’ in our 
policy priority consultation 
with 16,000 children and 
young people. 

A strategic approach to play for children 
aged 0-8 is now a commitment in the 
Scottish Government/COSLA’s Early 
Years Strategy. The adoption of this 
approach has been a result of the 
effective partnership effort with Play 
Scotland, Barnardo’s and others. In the 
first draft of the strategy, the word ‘play’ 
was not mentioned. 

With Play Scotland taking a lead on 
this, SCCYP added value by adding 
its weight to this important agenda 
through making representations and 
facilitating access to Ministers, the 
media and the UN Committee on the 
Rights of the Child. Further, the 
Commissioner met the Chairs of the 
Task Groups working on the Early 
Years Framework to emphasise the 
need for this to be given a high 
profile.  

Children will have enhanced 
opportunities for play as the Early 
Years Framework begins to have 
an impact. Ministers have 
emphasised that this is a first step 
and other initiatives will follow to 
broaden the age range beyond 
early years. 

11 Asylum: The Commissioner 
raised awareness of the 
impact on children of 
detention and ‘dawn raids’ 
and pursued cases where 
children’s rights were 
breached. 
Also, the Commissioner had 
extensive contact with 
immigration officials in 
Scotland to pursue the rights 
of the children classified as 
‘legacy cases’, who had 
been in the UK for a number 
of years. 

The permissible period of detention of 
children in Scotland was reduced to a 
maximum of 72 hours. 
The Commissioner’s intervention helped 
the then Scottish Executive and 
Parliament move towards accepting 
some responsibility for the welfare of 
these children.  
One case in particular resulted in the 
Home Office changing its view and 
apologising to the family concerned. 
SCCYP’s actions also had a strong 
influence in catalysing the setting up of a 
new asylum model across the UK. 
The process of review of ‘legacy cases’ 

The issue of the impact of dawn raids 
was brought to the Commissioner’s 
attention by a group of girls from 
Glasgow whose friend was removed.  
SCCYP facilitated change through 
access to Ministers (including the 
then First Minister), civil servants and 
the media.  
The Commissioner’s emerging 
reputation at the time ensured trust in 
her and her office by the affected 
children and families, and SCCYP’s 
ability to mediate their experiences to 
those in power was key to progress 
on this issue. 

Children and families and their 
supporters reported the benefit of 
feeling that someone in a position 
of authority was listening to them 
and promoting their cause at a time 
when responsibility for the welfare 
of asylum seekers was widely seen 
as located at Westminster alone.  
Clear benefits for the particular 
families who were helped and the 
asylum seeking community in 
Scotland as a whole. 
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The Commissioner reported 
to the Scottish immigration 
authorities an unethical 
practice used by detaining 
officers that she had heard 
about from a young person. 

involving children was speeded up and 
over 90% of these cases in Scotland 
have been resolved with leave to remain 
granted. 
The unethical practice by detaining 
officers was changed. 

12 Detective Kits - SCCYP 
devised and disseminated a 
‘Detective Kit’ for upper 
primary school children to 
help them map out ‘things to 
do’ in their area and identify 
a wish list. It was 
complemented by a website 
that used games to teach 
children about children’s 
rights and the UN reporting 
process.  The resource has 
been much appreciated by 
schools and children and 
results are currently being 
analysed. 

With 2,360 copies of the Detective Kits 
completed and returned, this initiative 
raised the profile of children’s rights and 
awareness of the Commissioner’s office 
among children and teachers. It further 
helped SCCYP understand the children’s 
perspective on ‘things to do’, an ongoing 
theme and work priority for the office, and 
to ensure that children’s findings will feed 
into policy development. 
 

SCCYP’s focus on children’s rights 
justifies the attention to this kind of 
activity as it helps fulfil SCCYP’s 
awareness-raising duties. This has 
been an experiment which will help 
SCCYP assess various methods for 
the engagement of children of this 
age and inform future work. 

Children had an enjoyable and 
educational activity about their 
rights.  
Schools learned more about 
children’s rights and will be more 
aware where to find additional 
information. 
SCCYP received information about 
children’s perspectives on ‘things 
to do’ across Scotland. 

 
Other work  
There have been a number of other pieces of work that had to be left out to achieve the relative brevity of this paper but that are nonetheless worth mentioning to 
give a fuller picture of SCCYP’s work; again, this is not an exhaustive list. We would be delighted to provide details on any of these pieces of work if the Committee 
considers that this would aid its deliberations. Other work includes: 
 
Projects: Young Offenders in Secure Units and Prisons, Schools in the Community, Leisure and Recreational Facilities for Disabled Children, and others. 
 
Review of law, policy and practice:  
• Parliamentary work – written and oral evidence, briefings, etc: Sexual Offences (Scotland) Bill, Protection of Vulnerable Groups (Scotland) Act 2007, Adoption 

and Children (Scotland) Act 2007, Prohibition of Female Genital Mutilation (Scotland) Act 2005, and others. 
• Consultation Responses: The Commissioner has responded to policy consultations and calls for evidence on a wide range of issues affecting children and 

young people since her appointment, including 32 from the Scottish Executive/Scottish Government and 15 from committees of the Scottish Parliament, as well 
as 15 from the UK Government and the Westminster Parliament. The office has a prioritisation process for responses to consultations, which includes an 
assessment of the added value the office can give. Nevertheless, policy makers are often keen to receive a response from the Commissioner and she tries to 
accommodate that wherever possible within the limits of the capacity of the office. 
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RSSB/S3/09/3/5 

• Advocacy: The Commissioner has intervened in a number of cases where concerns were raised with the office about the practice of public authorities and its 
impact on the rights of children and young people; examples include: use of Mosquito devices, facilitating the City of Edinburgh Council’s consultation with 
gypsy/traveller young people about their sites, involving young people in regeneration areas, several cases in relation to school closures, and others. 

• UNCRC monitoring: SCCYP led on the joint report of the UK Children’s Commissioners to the UN Committee on the Rights of the Child on the implementation of 
the UNCRC in the UK. The report was presented to the Committee in June 2008 and the Commissioner gave evidence to the Committee alongside NGO 
partners and young people later that year.  

 
Participation: SCCYP’s participation team has organised a number of consultative and other events for children and young people and worked with partners in a 
range of sectors. In addition, there are three groups of young people who have been involved in a number of projects; they are the Care Action Group, YPHAG (see 
above), and the SCCYP Reference Group. 
 
18 February 2009 
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REVIEW OF SPCB SUPPORTED BODIES COMMITTEE TO SCOTTISH PRISONS 
COMPLAINTS COMMISSIONER 
 
Thank you very much for the interesting and helpful evidence that you gave to the 
Committee last week.  There are a few areas which were raised upon which the 
Committee consider it would be helpful if you could provide further detail, as set out 
below.  
 
As I understand it, from the evidence that has been presented, the Scottish Prison 
Complaints Commissioner investigates complaints falling into two categories.  The 
first being those relating to unresolved difficulties from prisoners after they have 
exhausted all possible redress under the Scottish Prison Services internal 
complaints process.  The second relate to establishing whether the correct process 
has been followed at Orderly Room Hearings.  Could you confirm that understanding 
and provide relative numbers of complaints both received and accepted for each 
category from the last three years.  
 
Could you also provide details of what sort of unresolved difficulties prisoners 
complain about in terms of the first category of complaints and confirm that Orderly 
Room Hearings only deal with disciplinary complaints involving prisoners’ discipline 
and not with the discipline of prison officers. Could you confirm that the Scottish 
Prison Complaints Commissioner does not have any role to play in dealing with 
disciplinary complaints involving the conduct of prison officers. 
 
In your written evidence, you stated that if it were ever decided that Article 6 of the 
ECHR applied to a meaningful extent to disciplinary decisions taken in Scottish 
prisons, it could possibly move the consideration of this significant minority of 
prisoner complaints away from the traditional remit of an Ombudsman, such as the 
SPSO. Could you expand upon this please. 
 
Also, could you explain whether you think there is an issue at the moment with the 
handling of disciplinary complaints by the SPCC and compatibility with Article 6 of 
the ECHR. 
 
A further area of work for the Scottish Prison Complaints Commissioner was 
described in evidence relating to a more appellate function, in advising Scottish 
Ministers in relation to sentences passed following Orderly Room Hearings.  On this 
aspect there was an undertaking given to provide further information on the difficult 
issues that arise from this function you undertake in advising the Scottish Ministers.  
The Committee looks forward to receiving that information. 
 
I have noted the penultimate paragraph of your submission and the answers given to 
questions about the benefits of transferring the functions to SPSO.  Those responses 
focus largely on process benefits.   It would be helpful if you were able to set out any 
specific benefits to the consumer(s) that arise from a transfer of your functions to 
SPSO.   
 
The Committee has noted your comments about the law in your area being 
underdeveloped and the current heavy and expensive requirement for legal advice, 
with the potential impact that could have on SPSO resourcing.  To assist us in 
evaluating the potential costs, could you provide detail of your spending on legal 
advice over the last three years including the number of separate issues that have 
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been considered in each year?  It would also be helpful if you could indicate the 
current staffing complement of the Scottish Prison Complaints Commissioner 
together with the staff’s current roles.   Full budget and spending costs for the last 3 
years would also be helpful. 
 
To facilitate our inquiry it would be appreciated if you could reply by 24 February.  
This request and your reply will be made generally available on the committee’s web 
pages. 
 
 
Trish Godman 
Convener 
Review of SPCB Supported Bodies Committee 
12 February 2009 
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SCOTTISH PRISONS COMPLAINTS COMMISSIONER REPLY TO REVIEW 
OF SPCB SUPPORTED BODIES COMMITTEE’S LETTER OF 12 FEBRUARY 
2009

Thank you for your letter of 12 February in which you ask a few follow up 
questions to the evidence I gave to the Committee on 3 February 2009.

A response to the Committee’s questions is attached. When considering this 
response, I thought that it might be helpful to summarise the functions 
undertaken by the Scottish Prisons Complaints Commission (the Commission) 
that it is proposed will transfer to the Scottish Public Services Ombudsman 
(SPSO) and to clarify how these functions interact with the Scottish Prison 
Service’s (SPS) internal processes. I have also tried to summarise the potential 
benefits of transferring the functions as the Committee asked.

The Commission’s Functions 
The purpose of the Commission is to provide an independent element in the 
prisoner complaints process where there is a suggestion of maladministration or 
service failure. Unless there are exceptional circumstances, the Commission only 
becomes involved in complaints when prisoners have exhausted the SPS 
internal complaints procedures. The Commission focuses on complaints from 
prisoners and not those from other individuals or organisations.

The work of the Commission therefore sits alongside – but does not encroach on 
– the Scottish Ministers’ statutory responsibilities as set out in the Prisons and 
Young Offenders Institutions (Scotland) Rules 2006.

The Commission only investigates complaints arising from decisions or actions 
for which the SPS is responsible. These could include decisions or actions of 
people working in prisons but not directly employed by SPS.

The Commission would not investigate complaints from prisoners about 
decisions made by outside bodies such as the police, DWP, Immigration and the 
Parole Board. Matters concerning the clinical judgement of medical staff, issues 
about conviction or sentence and cases which are the subject of civil litigation or 
criminal proceedings are also excluded. The Committee will be aware that some 
of these other bodies, notably the Parole Board and the NHS, are already under 
the jurisdiction of the SPSO.

The Prisons and Young Offenders Institutions (Scotland) Rules 2006 make it 
clear that decisions about discipline are for the Prison Governors (or directors in 
private prisons) and for Scottish Ministers (in practice the SPS’s Chief 
Executive). For the avoidance of doubt, can I confirm that the Commission does 
not have a formal (or statutory) appellate function in complaints relating to 
prisoner discipline. The only aspects of the disciplinary (orderly room) 
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proceedings that the Commission, after due investigation, may make a formal 
recommendation upon are maladministration and service failure.

The remit given to the Commission by Scottish Ministers does allow the 
Commission the facility to express an opinion to the Chief Executive on the 
verdict and any consequent sentence imposed. However, such an opinion does 
not carry the same weight as a formal recommendation. I can also confirm to the 
Committee that it is not intended that this aspect would form part of the functions 
that it is proposed would transfer to the SPSO.

The Committee should also be aware that there would be no necessity to change 
the current SPS complaints process should the decision be to transfer the 
functions undertaken by the Commission to the SPSO. The effect of abolishing 
the Commission is to provide a prisoner with a direct access to the SPSO once 
he or she has exhausted their statutory rights of review under the Prison Rules, 
provided the complaint falls within the remit of the SPSO. Once the complainer 
exhausts their statutory right of review under the Prison Rules, the SPSO will 
have the power to investigate a complaint made by that prisoner of 
maladministration or service failure against the SPS on behalf, and in exercise, of 
Scottish Ministers functions.

Benefits of transferring the Commission’s functions to SPSO 
The obvious benefits of the proposed transfer may be summarised as:

1. Improved service - the SPSO has a greater capacity than the Commission, 
significantly more investigative experience/expertise and is supported by a 
much better case management system.  

2. Less duplication - the SPSO already has partial jurisdiction over SPS (as part 
of Scottish Government). With the exception of the Police and the 
Surveillance Commissioners, the SPSO already oversee all the main 
agencies that work in partnership with the SPS. The result of the transfer is 
that one body will be able to consider multi-agency complaints as part of a 
single investigation without having to divide jurisdiction.

3. Improved accessibility & communication – the SPSO has a specialist 
Outreach Team with established links with a range of consumer support 
agencies and the SPSO already acts as the one-stop shop for most service 
complaints.

4. Independence – the SPSO is fully independent of Government, reporting 
directly to Parliament.
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5. Easier to understand system - the proposed extension to the SPSO’s remit to 
include the design and management of complaints system should help the 
SPS to achieve best practice and appropriate benchmarking with other public 
service systems.

Conclusion
I hope this information provides confirmation that, in my opinion, the transfer of 
the Commission’s functions to the SPSO is both sensible and practical. I believe 
such a change would provide benefits to complainers, to the SPS and to the 
public. Prison complaints are not always straightforward but, they are generally 
simpler than the complaints investigated by the SPSO in such matters as health, 
planning and education. Indeed, I would argue that the greater the complexity, 
the greater the justification for the transfer. The SPSO is the pre-eminent 
inquisitorial investigation agency in Scotland – it is the right place for prisoner’s 
complaints to be considered.
I hope you find the above helpful and I am of course happy to answer any further 
questions the Committee may have.

Richard Smith 
Interim Complaints Commissioner 
24 February 2009 
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Specific Questions/Requests for Information

1. Do complaints fall in to two categories – the first relating to unresolved 
difficulties after SPS process has been exhausted and whether the correct 
process has been followed in Orderly Room Hearings? 

No. These are not categories per se. There are 4 ‘headline’ categories of 
complaints within the overall CP process: General Complaints, Sensitive or 
Confidential Complaints, Medical Complaints and Complaints in relation to 
Orderly Room Decisions (discipline). The Commission’s remit is to investigate 
aspects of maladministration and/or service failure if these aspects appear in any 
of the categories.

2. Provide numbers of complaints by both categories? 

See table below. Please also see Answer 1 above but note that the Commission 
does not hold details of complaints under the 4 ‘headline’ categories but instead 
holds details against 50 subject categories

 Orderly room hearings (OR) is one of the 50 categories, and accounted for 
7% of complaints over last 3 years.

 Orderly room hearings (OR) are a recognised but unquantified factor in 
other categories, such as location or status.

 Totals and OR summarised in table below  

2005/06 2006/07 2007/08
Complaints Received 460 403 324
Within Jurisdiction 363 298 228
OR received 41 19 31
OR in Jurisdiction 32 14 20

3. Detail the sort of unresolved difficulties prisoners complain about to the 
SPCC?

General complaints tend to revolve around regime, infrastructure and conditions 
and topics cover such things as canteen facilities, exercise, visits, mail and 
property issues.

4. Do Orderly Room Complaints deal with prison officers’ discipline? 

No.
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5. Does the SPCC have a role in dealing with disciplinary complaints 
involving the conduct of prison officers? 

No. Prison officers’ discipline is a matter for SPS, although the Commission may 
make recommendations to the Chief Executive where it finds that a prison 
officer’s conduct constitutes maladministration or service failure. 

6. Implications of any future judgement affecting the current application of 
Article 6 of the ECHR to disciplinary proceedings against prisoners in 
Scottish Prisons? 

Any change would be as a consequence of a court ruling and I am not aware of 
any pending relevant case. The implications of any future judgment will depend 
on the terms of judgement. However, in general terms, if Article 6 of the 
Convention was found to have further relevance to prison disciplinary hearings 
then there may need to be a right of appeal to an independent and impartial 
body. An Ombudsman function traditionally offers neither. Like the Commission, 
an Ombudsman makes recommendations in response to complaints and cannot 
impose redress/sanction. The Commission has no appellate function or locus in 
relation to disciplinary matters involving the imposition of sanctions and it is not 
proposed that the SPSO should take on such powers.
The potential application of Article 6 does, in theory, constitute a risk however I 
am not in a position to assess whether this risk is great enough to influence the 
Committee’s consideration of the proposal to transfer the functions of the 
Commission to the SPSO.

7. Any issues involving Article 6 compliance in respect of the SPCC’s 
handling of disciplinary complaints? 

The consideration of maladministration and service failure by either the 
Commission or the SPSO would not be impacted by issues of compliance with 
Article 6.

8. Provide information concerning difficult issues in relation to Scottish 
Ministers’ appellate function in relation to Orderly Room Hearings. 

Orderly Room verdicts and sentences can be quashed by the Scottish Ministers 
using the power contained in Rule 131 of the Prisons and Young Offenders 
Institutions (Scotland) Rules 2006. It is proposed that Scottish Ministers retain 
this power and that SPSO should only consider maladministration and service 
failure. We have expressed some concerns about the mechanism for bringing 
matters to ministerial attention but, such concerns should be addressed in the 
ongoing review of the Prison Rules and are not considered significant to impact 
on the Committee’s consideration of the proposal.
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9.  Provide details of spending (including details of separate issues) on 
legal advice over the last 3 years. 

There was no spending on legal advice for 05/06, 06/07 and 07/08.
Around £30k is likely to be spent in 08/09 with advice received on 6 separate 
issues. Some of these issues relate to clarifying the precise remit and operation 
of the Commission and therefore the ongoing, case-related requirement may well 
be lower than £30k. 

10. Provide details of staff complement and current roles. 

The SPCC operates with an Interim Commissioner and 2 staff: 

 The Assistant Complaints Commissioner is responsible for the 
investigation of complaints including representations from SPS and for the 
initial consideration of any legal advice obtained. The Assistant 
Commissioner will normally manage the investigation up to the drafting of 
the report or any closing letter to prisoner.

 The Case Work Officer records, processes and screens all complaints 
received and recommends whether to continue with complaint. The Officer 
manages a case-load of complaints providing advice, assistance and 
detailing the precise matters the Commission will be investigating. The 
Officer also manages the office of the Commission and supports the 
Assistant Commissioner with investigations.

11. Provide full budget and spending costs for last 3 years. 

Year Budget Actual Spend 
Staff costs Admin Costs Total Spend

2005/6 £137k £121k £11k £132k
2006/7 £137k £128 £12k £140k
2007/8 £137k £127 £11k £138k

24 February 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM ALAN MILLER, CHAIR OF THE SCOTTISH HUMAN RIGHTS 
COMMISSION

Thank you for your letter dated 25 November 2008 inviting SHRC to submit 
evidence to the Review of the SPCB supported bodies committee.  

Please find attached the SHRC evidence to the Committee. 

Please do not hesitate to contact me if you have any queries about the evidence 
or would like any additional information about the work of SHRC. 

1. Introduction 

The Scottish Human Rights Commission (SHRC) welcomes this opportunity to 
engage with the review of SPCB supported bodies. SHRC welcomes any 
proposed changes that will help improve the delivery of services, particularly in 
relation to the realisation of a human rights culture in Scotland. This aim is 
currently being pursued by a number of bodies. We are concerned that some 
current proposals do not appear to be based on evidence from an evaluation of 
current arrangements. It is our view that our current mandate is broad enough to 
include the promotion and protection of all human rights of everyone in Scotland.

2. The Scottish Human Rights Commission 

SHRC is the operational name of the Scottish Commission for Human Rights, as 
established by the Scottish Parliament through the Scottish Commission for 
Human Rights Act 2006 (the SCHR Act).  

SHRC has a full time chair, three part time members, eight full time staff and a 
budget of £1m.

SHRC has a general duty to promote awareness, understanding and respect for 
human rights and, in particular, to promote best practice in relation to human 
rights.

Human rights is defined widely and includes not just those rights referred to in the 
Human Rights Act 1998, but also other human rights contained in any 
international convention, treaty or other international instrument ratified by the 
UK.

In relation to some conventions such as the United Nations Convention on the 
Rights of Persons with Disabilities, and the United Nations Convention against 
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Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, SHRC 
will have a specific role in relation to monitoring implementation. 

In order to fulfil the duties SHRC has a number of powers. These include the 
power to publish advice, guidance, information and ideas, conduct research and 
provide education and training. SHRC may also review and recommend changes 
to law, policy and practice.

SHRC has the power to conduct inquiries and to intervene in civil proceedings 
before a court in certain circumstances.  

SHRC works with other organisations in exercising its functions and seeks to 
ensure that it is not duplicating the work of others. We are in the process of 
developing relationships with other statutory bodies and with civic society. We 
currently co-locate in Glasgow with the Equality and Human Rights Commission. 

3. International Obligations  

The establishment of SHRC recognised the ever-increasing importance of human 
rights in both the international and domestic contexts. This was seen as 
especially important as the European Convention on Human Rights (ECHR) is 
incorporated into Scots law through the Human Rights Act 1998 and the Scotland 
Act 1998. The Human Rights Act requires public authorities to comply with the 
ECHR. The Scotland Act provides that actions of the Scottish Minister and Acts 
of the Scottish Parliament that do not comply with the ECHR are unlawful. 

The Scotland Act also specifically provides that implementing other international 
obligations are responsibilities of the Scottish Parliament.

Many other countries, such as the Canada, Australia and New Zealand 
established Human Rights Commissions in the 1970s and 1980s. The Northern 
Ireland Human Rights Commission was established through the Northern Ireland 
Act 1998. The rest of the UK has only recently established Commissions through 
the creation of the Equalities and Human Rights Commission and SHRC. 

The Parliament sought to follow best practice in setting up SHRC by referring to 
the Principles relating to the Status of National Institutions (The Paris Principles) 
adopted by General Assembly resolution 48/134 of 20 December 1993. The 
Paris Principle are internationally agreed standards with which all National 
Human Rights Institutions should comply in order to be recognised internationally 
as legitimate. SHRC and the Scottish Parliament have carefully sought to comply 
with these principles.

The key principles of the Paris Principles are: 
 Independence  
 A broad mandate  
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 Adequate powers  
 Adequate resources 

SHRC will be seeking accreditation as complying with the Paris Principles from 
the United Nations in 2009. This process will involve a review of empowering 
legislation as well as the work of SHRC. With this in mind, the view of SHRC is 
that any change to the empowering legislation should be made with the Paris 
Principles in mind to ensure that SHRC is internationally recognised as a 
legitimate National Human Rights Institution. 

4. Key Areas identified by the Committee 

Crerar Review Recommendations

The Crerar review pre-dated the establishment of SHRC. While the Crerar review 
makes no mention of human rights in Scotland, SHRC welcomes the key 
principles relating to role of external scrutiny.

SHRC particularly welcomes the public focus principle recommended by the 
Crerar review. This links closely with SHRC’s commitment to working with public 
authorities to develop a human rights based approach for service delivery, with 
the aim of creating a human rights culture in Scotland that is meaningful for 
people in their day to day lives. SHRC will also be working directly with the 
people of Scotland, especially those groups in society whose human rights are 
not otherwise being sufficiently promoted.

An important part of the work of SHRC will be to provide public authorities with 
the tools that they need to ensure that they are meeting their obligations in 
relation to human rights. This will also link in with the Crerar review principle of 
emphasis on performance management and self-assessment.

Finance Committee Recommendations

The Finance Committee report pre-dated the passing of the SCHR Act and many 
of the recommendations of the Finance Committee were either contained in the 
SCHR Act as introduced or accepted as amendments to the SCHR Act. These 
include provisions relating the requirement to lay a strategic plan, giving the 
SPCB power of direction over location decisions, and an explicit requirement on 
SHRC to consider sharing of services.

The Finance Committee report recommended that the functions of SHRC should 
be included within the remit of the Scottish Public Services Ombudsman. 
Amendments to this effect were lodged at Stage 2 and at Stage 3 of the SCHR 
Act. These amendments were rejected by Parliament in favour of the 
establishment of a new and independent Commission. 
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Protecting independence in practice
Recommendation: That Parliament should determine the format of any 

information it requires from an officeholder through 
discussion between the relevant officeholder and the 
committee or parliamentary body through which it normally 
reports.

SHRC response:  
In evidence to the Finance Committee, the Procedures Committee raised 
concerns that ‘if the Parliament was able to “direct” this could be seen to impact 
on the independence of the office.'  

In the SCHR Act, the power of direction is given to the SPCB as to the form and 
content of SHRC’s annual report. The SPCB has not yet made any such 
direction, but SHRC does not consider that this power of direction compromises 
its independence insofar as directions relate to the structure of the report, rather 
than directing the focus of SHRC activities. 

Financial monitoring 
Recommendation: Parliament should provide powers of direction to the SPCB 

for budget setting for officeholders. 

The SCHR Act provides that SHRC is required to put proposals for its use of 
resources and expenditure to the SPCB for approval. Proposals need to include 
consideration of sharing premises, staff, services or other resources with other 
public bodies or officeholders. The SPCB is required to pay any expenses 
‘properly’ incurred by SHRC, but those expenses must be approved in advance 
though the budget proposal. 

SHRC considers that this approach provides the correct level of financial 
accountability without impacting its independence. However, any additional 
powers of direction over budget setting would in the view of the SHRC 
compromise our operational independence and international standing in 
accordance with the Paris Principles, particularly Principle B2 which states: 

“The national institution shall have an infrastructure which is suited to the 
smooth conduct of its activities, in particular adequate funding. The 
purpose of this funding should be to enable it to have its own staff and 
premises, in order to be independent of the Government and not be 
subject to financial control which might affect its independence.” 

Additional lines of accountability
Recommendation: Officeholders should have provisions within establishing 

legislation to require them to produce a three year rolling 
business plan.
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SHRC response:  
Section 7 of the SCHR Act requires SHRC to produce a strategic plan every 4 
years. The plan must set out how SHRC intends to fulfil our general duty during 
that period. In particular it must set out:

(a) the Commission’s objectives and priorities for the period to which the 
plan relates,
(b) a statement of any areas of the law which it proposes to review under 
section 4(1)(a) during that period,
(c) details of the other activities or kinds of activities which it proposes to 
undertake during that period, and
(d) a timetable for each review and other activity or kind of activity referred 
to in paragraphs (b) and (c).

SHRC is required to provide a draft of strategic plan to the SPCB for comment 
prior laying it before Parliament. SHRC can also consult any other person that we 
feel is appropriate. 

SHRC considers that this is a useful process as it allows us to engage with the 
Parliament and the people of Scotland in a formal process of determining the 
priorities for our work. While we must consult the SPCB, responsibility for the 
strategic plan remains with SHRC, so independence is not compromised.

It is not clear whether the Finance Committee recommendation refers to a 
strategic plan which would set the general direction for SHRC during the medium 
term, or to an operational plan which would set the objectives, activities and 
budget of a shorter period within the strategic planning cycle. 

It is the view of SHRC that it would be desirable to ensure that operational 
planning periods would coincide with budget periods whether annual, biennial or 
triennial. In principle we would favour a longer period of secured budget.

It may be desirable to have a strategic plan that covers a longer period, at least 5 
years. This would allow SHRC to engage in a process of consultation and 
development at the beginning of the process, and a full evaluation at the end of 
the process, while allowing a suitable length of time to focus on the operational 
element of the plan. This could be accompanied by appropriate oversight by the 
Parliament through the annual reporting cycle.

Committee evidence sessions 
Recommendation: Parliamentary committees take evidence more regularly from 

officeholders and that they should establish memoranda of 
understanding to ensure evidence sessions on annual 
reports.

The Committee also encouraged the relevant officeholders 
to make use of the provisions within their legislation which 
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allow them to lay before the Parliament such other reports as 
they consider appropriate to improve lines of communication 
with the Parliament.

SHRC response:  
SHRC is required by SCHR Act to lay strategic plans and annual reports before 
Parliament. The Parliament and its Committees have the power to take evidence 
from SHRC and we will engage with Parliament on human rights issues. 

Independent Assessor 
Recommendation: There should be an independent assessor to oversee the 

procedures of reappointing commissioners and ombudsman. 

SHRC response:  
SHRC agrees with this recommendation. 

Resource requirements and shared services 
Finance Committee recommendation: In establishing any new office 

consideration should be given to ways of 
achieving the functions within the 
resources of existing offices.

SHRC response:  
The SCHR Act requires SHRC to explore the sharing of resources in relation to 
all of its work. To date this has been done by co-locating our office and working 
with the Parliament to access shared IT resources. 

SPCB evidence

Consolidation of existing bodies 
SPCB Recommendation: The functions of the existing 6 office officeholder 

bodies should be consolidated within 3 distinct bodies 
as follows: 
• A Complaints and Standards Body 
• A Rights Body; and 
• An Information Body. 

SHRC response: 
The proposed Rights Body would consist of the functions of SCCYP and SHRC. 
The proposal is based on a continued commitment to the distinct functions of the 
current bodies as identified by Parliament, but delivered by a single body. The 
SPCB has acknowledged that consolidation would not necessarily result in a 
reduction of the costs necessary to deliver the functions.

SHRC considers that it would be preferable that any changes to current 
arrangements be based on a thorough evaluation of current arrangements for the 
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promotion and protection of human rights in Scotland. The mandate of the SCHR 
Act extends to the promotion and protection of all human rights of everyone in 
Scotland.

In the view of the SHRC the Committee should consider:  
 Whether the promotion and protection of children’s rights requires a 

distinct approach 
 Whether other marginalised groups would be adversely affected by any 

changes, bearing in mind the statutory duty of SHRC to adequately 
promote and protect the rights of all those within society whose rights are 
not otherwise being sufficiently promoted 

 How the practical implications, including resources and relations with 
relevant stakeholder groups, as well as the SHRC’s ongoing consultation 
on our strategic plan will be effected.   

It is of paramount importance that the independence of SHRC in determining 
priorities based on evidence of the current realisation of human rights in Scotland 
is protected. 

As with the current bodies, it would be important to ensure that any new Rights 
Body is set up on the basis of the Paris Principles and is accountable to the 
Parliament for each of its distinct functions. Additional budgetary controls, such 
as allowing the Parliament to direct the proposed Rights Body to allocate specific 
resources to specific functions within its remit would compromise the 
independence and therefore international recognition of the Body.  

Model of operation 
SHRC is currently the only officeholder which functions as a body corporate. 
There was considerable discussion during the passage of the SCHR Act as to 
whether a named individual or a body corporate was the most appropriate model. 
Ultimately the Parliament determined that the body corporate model was better 
suited to a Human Rights Commission.

In the view of SHRC the current model ensures greater accountability in the 
operation of SHRC, diversity in backgrounds and experience of Commissioners, 
appropriate to our mandate. Our early experience underlines the values of the 
Paris Principles which emphasis the importance of ensuring diversity within a 
National Human Rights Institution. 

Term of Office 
There are clear advantages of a longer single term of office without the need for 
reappointment. While we consider that the reappointment process adopted into 
the Standing Orders of the Parliament following the Procedures Committee 
inquiry into procedures relating to Crown appointments in 2006 is robust, we 
consider that a single term better protects the independence of the officeholder.  
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In relation to the length of time, it is important that an individual is in post long 
enough to meet the duties of their empowering legislation in a meaningful way. 
Under the SCHR Act members of SHRC can serve for a total of 10 years.

The chair of SHRC was appointed in 2007 to serve a 5 year term, the other 
members of SHRC were appointed in 2008 to serve a 4 year term. Each of the 
members of SHRC has the option of seeking reappointment for an additional 
term. We note that the SPCB referred to transitional arrangements for existing 
officeholders if the terms of office were changed. We consider that these 
transitional arrangements should allow existing officeholders to continue on the 
basis on which they were appointed. Alternatively, we would support a 
transitional arrangement which allowed existing officeholders to have their 
appointed reaffirmed for a single term equal in length to the remainder of the 
existing term and subsequent term left to them had they sought reappointed 
under current arrangements.

It is important to retain provisions for the removal of an officeholder in situations 
where they breach their terms of appointment or the Parliament loses confidence 
in the officeholder and passes a resolution to that effect. 

Legal Status 
SHRC is a body corporate and therefore not in the same situation as individual 
officeholders whose legal status may be unclear. However, we do support the 
proposal to clarify the legal position and to ensure that officeholders are properly 
indemnified. The Paris Principles strongly recommend that provisions be included 
in national law to protect legal liability for actions undertaken in the official 
capacity of a NHRI. 

5. Conclusion 

SHRC would welcome the opportunity to develop these views more fully in 
representations directly before the Committee. 

Alan Miller 
Chair of the Scottish Human Rights Commission 
19 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM KAREN CARLTON, COMMISSIONER FOR PUBLIC APPOINTMENTS 
IN SCOTLAND 
 
Thank you for your letter of 25 November inviting me to submit written evidence 
to the Committee. I welcome the opportunity to do so and have enclosed my 
evidence along with annexes which I hope will prove informative. 
 
As you know, my position is part-time. This combined with annual leave which 
begins today has resulted in less time than I would have liked to prepare this 
evidence. Thus, if there is any additional information the Committee would find 
helpful, or if the Committee would welcome clarification of any points contained 
in the enclosed material I would be delighted to provide this. 

 
Introduction 
 
1. As one of the office-holders subject to the Committee’s review, I have been 
asked to provide written evidence on any or all of four key areas of interest to the 
inquiry. I offer substantive comments on areas 1, 2 and 4. 
 
Area 1: Scottish Commission for Public Audit (SCPA) recommendations 
relating to the terms and conditions of appointment of the Auditor General 
for Scotland 
 
2. I note with interest the SCPA’s recommendations1 and recognise that 
useful comparisons can be drawn between the terms and conditions of the 
Auditor General and those of other office-holders supported by the SPCB. My 
comments are made in relation to my own post as Commissioner for Public 
Appointments in Scotland. 
 
Term of appointment
 
3. Currently, appointment to the post of Commissioner is made for an initial 
term of up to five years, renewable for one further term.2 I note the SCPA’s 
recommendation of a single, non-renewable term of appointment for the role of 
Auditor General. I believe a similar arrangement is appropriate for the role of 
Commissioner. This would ensure the Commissioner could operate free of any 
perception that his/her judgements might be influenced by a wish to secure re-
appointment.  
 
4. The SCPA has recommended a single term of eight years for the post of 
Auditor General. The length of the term for the Commissioner for Public 
Appointments should be sufficient to ensure quality candidates are attracted to 
apply and to allow the post-holder the necessary time to become established 
and to embark upon major projects, in full confidence that they could be 

                                                 
1 Contained in the SCPA Report on the corporate governance of Audit Scotland: 
http://www.scottish.parliament.uk/s3/committees/scpa/reports-08/scpar08-01.htm#4. 
2 A third term may be granted in exceptional circumstances. 
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completed within the term of office. Given the part-time nature of the 
Commissioner’s role, I believe eight to ten years in office is an appropriate term.  
 
5. The Committee may, however, consider it appropriate to retain the option of 
re-appointment. In this event, the recommendations made by the Procedures 
Committee3 to ensure any reappointment decision is not automatic and is based 
on scrutiny of performance provide a sound basis for reappointment. 
 

 
3 2nd Report, 2006 (Session 2) Procedures relating to Crown appointments PR/S2/06/R2
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Future employment 
 
6. Currently, the Commissioner is disqualified from any form of appointment or 
employment with any of the public bodies within his/her jurisdiction for a period 
of three years after leaving post. In effect, this applies to most public bodies in 
Scotland. This restriction prevents public bodies from benefiting from experience 
gained by the post-holder and may discourage potential applicants. This is 
particularly true of those people who will not have reached retirement age when 
their term of office is due to end. This restriction therefore has the potential to 
limit the diversity and pool of applicants applying for the post.  
 
7. I would support an alternative approach, similar to that recommended by 
the SCPA for the Auditor General, whereby no restriction is made on the 
Commissioner’s employment after his/her term has ended, but the 
Commissioner is prohibited from applying for a role with a body subject to his/her 
jurisdiction until after s/he has left office. I would also support the SCPA 
recommendation that the terms and conditions of the post should compensate 
for the gap in employment that would result from this provision. 
 
Salary 
 
8. I note the SCPA’s recommendation in relation to determining the 
appropriate salary for the Auditor General and the Audit Scotland 
recommendations that the SPCB establish a Remuneration Committee to 
consider the remuneration of office holders.4 It would be beneficial for the salary 
of the Commissioner for Public Appointments in Scotland to be benchmarked 
against the remuneration offered to the Commissioners for Public Appointments 
in Northern Ireland and in England and Wales. While some adjustments may be 
appropriate to take account of variances in the roles, benchmarking against the 
Commissioner’s counterparts in other jurisdictions would ensure that the role in 
Scotland continues to attract the appropriate calibre of applicants. 
 
Area 2: The recommendations of the Crerar Review 
 
The future of regulation 
 
9. I support the view of the Crerar Review that external scrutiny can act as a 
catalyst for improvement and that primary responsibility for improvement must lie 
with the service provider itself. In the case of public appointments, responsibility 
must lie with the Scottish Government. There is a unique aspect to the scrutiny 
carried out by my office, in that we provide a system of contemporaneous advice 
and regulation through the involvement of an OCPAS Assessor in every 
appointment round. As appointments cannot easily be revoked once they have 
been made – at least not without damaging the reputation of the appointee, the 
public body involved and the appointments process itself – the OCPAS 
Assessor’s involvement is essential to safeguard the public’s interest in fairness 
and transparency. Their involvement also reduces the need for retrospective, 
paper-based audit. I am working towards an increasingly flexible and 
                                                 
4 Scottish Parliamentary Corporate Body Ombudsman/Commissioners Shared Services, Audit 
Scotland, April 2006 available at 
http://www.scottish.parliament.uk/business/committees/finance/inquiries/actgov/FI.S2.06.16.2-
Audit%20ScotlandSPCBreport.pdf
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proportionate framework of regulation, which encourages the Scottish 
Government to take greater responsibility for self-assessment and continuous 
improvement.   
 
Simplifying regulation 
 
10. While it is clearly for Scottish Ministers and the Scottish Parliament to 
decide which bodies should be subject to the Commissioner’s jurisdiction, I have 
been struck by the confusion caused to members of the public by the fact that 
appointments to some public bodies are regulated and others not. Indeed, ex-
OCPAS Assessors are often engaged as consultants in unregulated 
appointment rounds, to provide some independent assurance to the public that 
is otherwise lacking. The Committee may consider it useful to explore the basis 
on which bodies are brought within the jurisdiction of the Commissioner (or any 
new body resulting from this inquiry) and whether the public interest would be 
served by making other bodies subject to the same proportionate system of 
regulation.   
 
Compliance burden and collaborative working 
 
11. The Committee may be interested to note that my office is already working 
collaboratively with the Equalities and Human Rights Commission (EHRC), the 
Scottish Government and chairs of public bodies to drive forward Diversity 
Delivers, my equal opportunities strategy for public appointments in Scotland. A 
short summary of the strategy is provided as Annex 2 to this paper; the strategy 
itself is provided as Annex 3. Equality issues (including the scrutiny of public 
sector equality duties) are integrated into the regulatory role of my office. In this 
way, public appointments are subject to one system of scrutiny instead of two.5  
 
Area 4: The general terms and conditions of the office-holders and the 
structure of the bodies supported by the SPCB 
 
Induction and familiarisation 
 
12. At present, there is no provision for induction or familiarisation for the role of 
Commissioner. While it would clearly be inappropriate for the SPCB to direct an 
independent office-holder on how to carry out his/her functions, it would be 
beneficial for newly appointed office-holders to be inducted on the mechanics of 
their relationship with the Scottish Parliament. Currently, the only available 
guidance is contained in the founding legislation for each office, the Scottish 
Public Finance Manual and the financial memorandum with the SPCB. A robust 
and structured induction and familiarisation process would ensure a smooth 
transition between an office-holder and their successor and would speed the 
process of a new Commissioner becoming established in the post. It would also 
encourage applicants from outside the public sector, who may have substantial 
skills to offer but who may not be familiar with parliamentary processes.    
 

                                                 
5 In the absence of this collaborative approach public bodies would be scrutinised by OCPAS for 
public appointments and the EHRC for the public sector equality duties. 
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Legal status and indemnity 
 
13. I welcome the SPCB’s intention to address the Commissioner’s personal 
liability for contracts. It is important that the functions and staff of the office are 
protected when a Commissioner leaves and that the successor inherits their 
obligations and liabilities.  
 
Statutory powers 
 
14. The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (the 
Act) requires the Commissioner to prepare and publish a strategy to ensure 
equal opportunities in public appointments.6 However, the Commissioner has no 
statutory power to ensure this strategy is implemented and no formal mechanism 
exists to report any failure or refusal to implement the strategy. The Scottish 
Parliament’s Equal Opportunities Committee has already indicated its interest in 
taking evidence from the Scottish Ministers on their progress in implementing the 
strategy. I would support the introduction of a power of enforcement for the 
Commissioner (or any new body) and a formal reporting arrangement, to ensure 
the detailed recommendations contained in the strategy are implemented.  
 
Removal from office 
 
15. Under the terms of the Act, the Commissioner may be removed from office 
when two-thirds of all MSPs vote for this, however, the Act does not set out the 
grounds for removal. It would provide greater openness and clarity if these 
grounds were specified in the legislation.  
 
Alternative structures for SPCB supported bodies 
 
16. I am aware that the SPCB has proposed reducing the number of supported 
bodies from six to three, thereby merging the role of Commissioner for Public 
Appointments into a broader Complaints and Standards body.7 Until further 
details are supplied by the SPCB I find it difficult to comment in any depth, 
however, I have some concerns about how these proposals might operate in 
practice.    
 
17. My overriding concern when considering the SPCB’s proposal is that 
administrative streamlining does not come at the expense of operational 
effectiveness and public benefit. I note that options for the governance 
arrangements for the new bodies are a single officeholder or a body corporate in 
the form of a Commission with a chair and perhaps 3 or 4 other board members. 
Amongst other issues, this raises questions about where expertise and authority 
would lie. For example:  
 

• Would board members have functional expertise in the areas addressed 
by the body or would their role be to ensure the proper governance of 
the body?  

 
                                                 
6 A summary of the strategy, Diversity Delivers, is provided as Annex 2 to this paper; the strategy 
itself is provided as Annex 3. 
7 I note the reference in the SPCB’s written evidence to the direct reporting mechanism that 
exists between the Commissioner for Parliamentary Standards and the Standards, Procedures 
and Public Appointments Committee. For information, I have a similar reporting mechanism. 
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• If it is the latter, would key functions currently performed by 
Commissioners (such as interviewing Ministers when issues arise, 
issuing guidance to the Scottish Ministers, or making reports to the 
Standards, Procedures and Public Appointments Committee) be 
delegated to staff?  

 
• If board members were required to bring the functional expertise of the 

Ombudsman and Commissioners would the roles on the board require 
an increase in their workload, to reflect their additional responsibilities 
for the breadth of work covered by the new body? 

 
• Would being part of a wider board dilute the specialist knowledge of 

each individual, as they would need to have broad knowledge of every 
area in which the body operated? 

 
• Would absorbing the role of Commissioner for Public Appointments into 

a larger body lead to Scotland being compared unfavourably to other 
jurisdictions within the UK, in terms of the priority given to ensuring a fair 
and open public appointments system?  

 
• (for the Complaints and Standards Body) Would one chair/single 

officeholder have sufficient time and expertise to act as decision-maker 
for the full breadth of areas currently covered by four standards and 
complaints bodies proposed for merger?  

 
• Would the public interest be served by vesting power in one person to 

adjudicate on such a wide variety of areas? Areas suggested by the 
SPCB to be the responsibility of a single officeholder for the Complaints 
and Standards Body include 
o overseeing the way appointments are made by ministers to the 

boards of public bodies and promoting equality and diversity in the 
appointments process 

o investigating complaints about the conduct of MSPs 
o investigating complaints about maladministration and service failure 

complaints in councils, the National Health Service, housing 
associations, the Scottish Government and its agencies and 
departments, colleges and universities and most Scottish public 
bodies 

o promoting and enforcing codes of conduct for local authority 
councillors and board members of public bodies. 

 
18. An alternative to the SPCB’s proposals is the option of retaining individual 
posts and functions whilst maximising the opportunities for shared services and 
– where appropriate accommodation - (please see my comments in paragraph 
20 below). In this model back office functions would be streamlined without 
compromising the independence and authority of office holders or diluting their 
functional expertise. 
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Finance Committee Report8  
 
19. I support the proposal to take evidence on my Annual Report and I have 
already approached the Standards, Procedures and Public Appointments 
Committee to discuss regular updates on my work for the Committee. 
 
20. In my evidence to the earlier inquiry by the Finance Committee9 I indicated 
my support for the recommendation that office holders share services.  Whilst I 
acknowledge it is possible to share services whether or not office holders share 
accommodation, I am also in favour of sharing accommodation. Since my 
appointment I have explored several opportunities to share accommodation and 
services with other public sector bodies. Indeed I have remained in short-term 
leased accommodation for the last four years to enable such a move. I can see 
many benefits in sharing accommodation and core services with other supported 
bodies, but also invite the Committee to consider that co-location may not be 
essential for every shared service. The provision of external financial and legal 
advice, for example, could be shared by the supported bodies without the need 
for co-location. The Committee may also be interested to note that most of the 
SPCB supported bodies already participate in a Commissioners’ Operational 
Group which meets regularly to share experience and practice issues in core 
areas such as pensions, financial reporting, human resources and risk 
management. 
 
Karen Carlton 
Commissioner for Public Appointments in Scotland 
December 2008 

 

                                                 
8 Finance Committee 7th Report 2006 (Session 2) Inquiry into Accountability and Governance SP 
Paper 631 
9 ibid (Finance Committee 7th Report) Annex C: other written evidence 
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Annex 1 

 
OCPAS - Who we are, what we do and how we do it 
 
Who we are 
 

1. The post of Commissioner for Public Appointments in Scotland was 
created to provide external, independent scrutiny of the way appointments 
are made by the Scottish Ministers to the boards of the public bodies 
listed in schedule 2 of the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003.  

 
2. The creation of the post was first raised in a Scottish Executive 

consultation paper in 2000, Appointments to Public Bodies in Scotland: 
Modernising the System. The paper sought views from 1000 
organisations and individuals, including public bodies, local authorities 
and professional and trade organisations. Out of 87 responses received, 
70 supported a separate Commissioner for public appointments. In a 
separate question, more than half of the responses received were 
strongly against combining the Commissioner’s role with any other 
regulatory body, believing it should be a stand alone post.10   

 
What we do 
 

3. Our role is to make sure that appointments to the boards of public bodies 
are made fairly and openly and are based on the merit of the people 
appointed. These public bodies range from high-profile executive bodies 
such as NHS 24 and VisitScotland to advisory bodies such as 
Architecture and Design Scotland. Not all appointments to public bodies 
are subject to the Commissioner’s jurisdiction; she can only regulate 
appointments to those that the Scottish Ministers have designated as 
regulated bodies.  

 
4. One of the Commissioner’s statutory duties is to prepare and publish a 

Code of Practice for public appointments (the Code). OCPAS Assessors, 
who are independent third party contractors, work with the Commissioner 
to make sure the Code is applied appropriately during every appointment. 

 
5. Another of the Commissioner’s statutory duties is to prepare and publish 

a strategy to ensure that public appointments are made in a way that 
encourages equal opportunities.11 The strategy must also make sure any 
legal requirements relating to equal opportunities (as described in the 
Scotland Act 1998) are met during the appointments process. In addition, 
the Commissioner has an overarching duty to carry out her functions so 

 
10 A Commissioner for Public Appointments in Scotland: A Consultation Report (Edinburgh: 
Scottish Executive, 2002) Annex B 
11 This strategy, Diversity Delivers, was launched in September this year and has been very well 
received by the Scottish Parliament’s Standards, Procedures and Public Appointments 
Committee and Equal Opportunities Committee, the Scottish Government, the Equality and 
Human Rights Commission and our wider stakeholders. We have recently begun a detailed 
programme of work with the Scottish Government to implement the strategy. 
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that ‘all categories of person are afforded an opportunity to be considered 
for appointment’. Hence, valuing diversity and ensuring equality are 
threads that must run through every part of the Commissioner’s work and 
every stage of the appointment process. 

 
6. Since taking up post, 709 appointments and re-appointments have been 

made under the Commissioner’s jurisdiction. In this time, we have 
received 36 complaints (including complaints about unregulated bodies 
that we are not able to deal with). In over four years, only five complaints 
have required investigation by the Commissioner.  

 
7. This low number is a reflection of the OCPAS Assessor’s involvement in 

every appointment round, which makes sure potential difficulties are 
addressed before they give grounds for a complaint. Complaints and 
investigations, therefore, amount to only a small proportion of our work. 
Given the unique nature of regulation through our team of assessors, we 
are not aware of any significant overlap between our role and that of any 
other body. There may, however, be some overlap in the day-to-day 
administration of our office; hence we remain keen to share services in 
the areas outlined in the Commissioner’s evidence to the Committee. 

 
How we do it 
 

8. The post of Commissioner is part-time and is supported by three full-time 
members of staff. Our current budget is £419,000; the overall spend since 
the Commissioner’s appointment on 1 June 2004 is £1,430,000, including 
all start-up costs.  

 
9. Notably, this expenditure includes the cost of providing an OCPAS 

Assessor to participate in every appointment round, a cost that was 
formerly borne by the Scottish Government. On taking up post, the 
Commissioner considered it inappropriate for assessors to be paid by the 
body they regulate; OCPAS therefore assumed responsibility for the 
payment of assessors, in order to ensure their independence from the 
Scottish Government. Despite no provision having been made for them in 
our budget, we have absorbed these assessor costs without exceeding 
the original amount allocated. Over a period of four years, we have 
absorbed more than £266,000 of assessor costs without requesting 
additional funds.    

 
10. Our approach to regulation has always been ‘enable before enforce’. The 

Commissioner, staff and assessors strive to build the Scottish 
Government’s capacity to deliver a world-class appointments system. In 
the event that material non-compliance with the Code does occur - and is 
not remedied within a reasonable time of the Minister being informed of 
this – the Commissioner is obliged to report the material non-compliance 
to the Standards, Procedures and Public Appointments Committee of the 
Scottish Parliament. The Commissioner also has the power to issue 
guidance to ministers on compliance with the Code. 
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Who benefits? 
 

11. The Commissioner shares a common aim with the Scottish Ministers, 
chairs, members and staff of public bodies and members of the public – 
quality board appointments that contribute to effective leadership, 
direction and service delivery by Scotland’s public bodies. Hence we see 
the following groups as benefitting form our work: 

o the Scottish Ministers 
o chairs, board members and staff of public bodies 
o the people of Scotland served by the public bodies whose 

appointments we regulate.  
 
Achievements to date 
 

• Achievements in our first four years of operation include:  
 

• preparing and publishing the first Code of Practice for Ministerial 
Appointments to Public Bodies in Scotland 

 
• preparing and publishing Diversity Delivers, the first equal opportunities 

strategy for public appointments in Scotland (following extensive research 
and public consultation) 

 
• working with the Scottish Government and Equality and Human Rights 

Commission to implement Diversity Delivers 
 

• establishing a group of OCPAS Champions and board role models to 
promote public appointments 

 
• producing a DVD about current board members to promote public 

appointments 
 

• establishing a reference group of 34 current chairs of public bodies in 
Scotland, to support the implementation of Diversity Delivers 

 
• the regulation of 709 appointments and re-appointments 

 
• handling 36 complaints, leading to 5 completed investigations 

 
• handling more than 1300 enquiries and reports about appointment rounds 

(primarily from OCPAS Assessors and Scottish Government) 
 

• one report to the Scottish Parliament about material non-compliance with 
the Code of Practice 

 
comments received about the increasing quality of board appointments. 
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Annex 2
 
Summary of Diversity Delivers 
 
The Commissioner regulates appointments to the boards of 78 bodies. At 
present, applications for positions on the boards of these bodies do not reflect 
the diverse mix of our population. To address this, the Commissioner has 
launched the first equal opportunities strategy for Scotland’s ministerial public 
appointments process. The strategy is the result of detailed research into the 
operation and outcomes of the public appointments process and people’s 
perceptions of that process, all of which is available to the Committee should 
they find it helpful. 
 
Key issues to be addressed through implementation of the strategy include: 

• low awareness of public bodies, their work and the role of their boards 
• low numbers of people attracted to apply 
• little diversity across the applicant pool 
• lack of confidence in the process and the way in which diversity is 

handled 
• lack of confidence amongst some potential applicants that they will be 

considered as credible candidates 
• lack of any mechanism to develop board members of the future. 

 
The vision for Scotland’s public appointments system is three-fold: 
 
Awareness and attraction – a pool of applicants as diverse as the people of 
Scotland, aware of and attracted by the work of our public bodies and the 
opportunities to serve on their boards. 
 
Confidence and capacity – an appointments system that inspires confidence, 
increases capacity and embraces diversity from the application process to the 
boardroom. 
 
Education and experience – a programme of support for our future leaders, 
developing and providing opportunities for all to achieve their full potential and 
for Scotland to draw upon its brightest talent. 
 
A series of practical recommendations to deliver the vision is now being 
implemented by the Commissioner and her team, in partnership with the Scottish 
Government. This will lead to: 

• increased understanding of the impact public bodies have on the lives of 
people of Scotland 

• increased awareness of the opportunities to contribute to the leadership 
and direction of these bodies and  

• increased confidence in the appointments system as one which 
identifies, develops and appoints a wide range of talented people to our 
boards. 
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A copy of Diversity Delivers is attached as Annex 3 (hard copy held by clerks to 
the Committee) 
http://www.publicappointments.org/diversity/documents/DiversityDelivers.pdf

 
A copy of the Annual Report 07/08 is attached as Annex 4 (hard copy held by 
clerks to the Committee) 
http://www.publicappointments.org/publications/
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COMMISSIONER FOR PUBLIC APPOINTMENTS IN SCOTLAND TO 
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE – EXPLANATORY 
NOTE 
 
I have followed the work of the Committee and have benefited from the oral 
and written evidence provided so far. This evidence has helped me to refine 
my thinking around the proposed new structure for a Complaints and 
Standards Body. I hope it will be helpful to offer these explanatory notes to 
accompany my oral evidence to the Committee on 24 February.  
 
In this paper I 

• consider the proposals made by the SPCB for a Complaints and 
Standards Body; and 

• offer some additional thoughts around the structure of such a body. 
 
In Annex 1 I provide details of  

• professional fees, and  
• the cost of my office accommodation 

which expand on the figures contained in the SPCB’s supplementary 
evidence. 
 
Proposed structure for a Complaints and Standards Body 
 
1. My understanding of the SPCB’s proposals for a Complaints and 

Standards Body is that it will: 
 

• be a single purpose body which investigates complaints regarding  
o public service delivery 
o the standards of conduct of MSPs, local councillors and  members 

of public bodies 
o the way public appointments are made by the Scottish Ministers  

• be directed by a chair and members, with members having broadly 
similar roles, albeit with areas of special expertise 

• share accommodation, staff and services 
• produce one strategic plan and have one budget. 

 
2. I believe the intention is that the structure of the new body 
 

• offers a shared support structure, removing any duplication of staff 
functions 

• provides potential savings in accommodation and staff costs 
• reduces the number of complaints-handling bodies and makes it clear 

who members of the public should approach with a complaint  
• has a breadth of experience at its top level  
• addresses the current concerns over liabilities and indemnities of 

office-holders.  
 

 1
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3. The SPCB supplementary evidence refers to the Scottish Legal     
Complaints Commission (SLCC), the inference being that this is a model 
which may be suitable for the new Complaints and Standards Body. 

 
4. The SPCB would provide scrutiny of the new body and would have the 

additional powers recommended by the Finance Committee.1  
 
Some questions 

 
5. The SLCC model suggests that decisions currently taken by a single 

office-holder could be: 
 
• delegated to a sub-committee of members 
• delegated to staff or 
• delegated to staff and then verified by a sub-committee. 

 
To take decisions, would members need detailed knowledge of each 
function covered by the body? If so, would that lead to generalist rather 
than specialist members? If the body is led by generalists, where would 
the specialist expertise sit?  

 
6. I carry out a number of activities personally, for example: 

 
• interviewing the Scottish Ministers 
• reporting to the Standards, Procedures and Public Appointments 

Committee 
• advising Ministers and chairs of public bodies on how to improve the 

public appointments process 
• interpreting the Code2 for each new situation that arises. 
 
If my role became more generalist, would an additional layer of specialist 
staff be employed at a senior level to carry out these tasks?   

 
7. If staff conduct investigations and then report to a sub-committee, would 

this slow down decision-making and responses to the public?   
 
8. Clearly it would be possible to create one collective strategic plan 

encompassing a wide variety of functions. But how practical would such a 
plan be? Would the wide variety of functions covered lead to a very 
general long term plan? Would this be a meaningful document on which to 
base a collective resource plan or budget, and against which performance 
could be measured?  

                                            
1 As summarised in document RSSB/S3/08/1/5 Annexe A 
2 The Code of Practice for Ministerial Appointments to Public Bodies in Scotland 
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9. Currently, if someone is unhappy with the service delivered by OCPAS, 

the Standards Commission or the Chief Investigating Officer, they can 
make a complaint to the Scottish Public Services Ombudsman. If these 
bodies became part of a new body that also incorporated the 
Ombudsman’s functions, this extra line of public accountability could be 
lost. Or, if it remained, the perception may be that an investigation of one 
arm of the new body by another might not be rigorous or impartial. 

 
Some suggestions 
 
10. There may be a way to refine the proposed model which harnesses all the 

potential benefits and addresses the above questions. The alternative 
may be a single corporate body, based in one location, employing staff to 
perform functions for – and provide shared services to – individual office-
holders. The key features of this model would be: 

 
• The Ombudsman and Commissioners remain independent office-

holders with separate legislation, as at present. They would not be 
employed by the corporate body. Each would perform their current 
functions. 

 
• Each office-holder would keep sole responsibility for their area of 

expertise and the delivery of their statutory functions. Each would be 
the accountable officer for their specialist function. 

 
• Each office-holder would produce a strategic plan and would have a 

separate budget. Each would be subject to scrutiny by an appropriate 
external body for their use of public funds and for the delivery of their 
functions. 3 

 
• Services such as IT, payroll and finance would be provided by the 

shared staff, who would be managed by a Business Manager or 
Director (this person may be a member of the board of the body). Any 
necessary external support (for example, legal advisors) would be 
shared by all office-holders. 

 
• Each office-holder would fund an appropriate portion of central costs, 

such as accommodation and shared staff, from their budget and would 
pay for their own specialist external advice. 

                                            
3 The current arrangement where the SPCB provides external scrutiny works well for my role, 
but I recognise this may not be the case for other office-holders who regulate the SPCB or its 
individual members. Alternative options might include scrutiny of budgets by the Finance 
Committee, with appropriate subject committees overseeing the delivery of office-holders’ 
statutory functions. 
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• Within the shared staff, each office-holder would have a small team 

working solely for them in their specialist area. These members of staff 
would still be employees of the corporate body, but their work would be 
dedicated to one particular office-holder. In this way, no office-holder 
would have to compete with another for the staff time needed to carry 
out their statutory functions. 

 
• Individual office-holders would form a management board to act as the 

overall governing body for the organisation. They would be Executive 
Directors, and a Non-Executive Chair would be appointed to the body. 
This board would be accountable for the costs and delivery of the 
shared services. 

 
• The Chair would bring balance and objectivity on issues affecting all 

office-holders. For example, the Chair might liaise with Audit Scotland, 
to avoid the simultaneous audit of all office-holders which could cause 
significant difficulties for shared finance staff. The Chair would also be 
responsible for liaising with the Business Manager, and would have a 
lead role in monitoring his or her performance (although the board 
would have collective responsibility for this and the Business Manager 
would be responsible to the board). 

 
This model offers one complaints-handling body for the public, reduced 
duplication and potential cost savings. It ensures clear lines of 
accountability and offers a staffing structure which preserves the 
individual office holders’ identity and their ability to fulfil their statutory 
functions effectively. 

 
Conclusion 
 
11. There is currently a great deal of interest in the work of non-executive 

directors, as seen in the Treasury Select Committee’s recent questioning 
of bank officials and the forthcoming Audit Scotland review of the 
appointment and effectiveness of non-executive directors of public bodies. 
It is important that any restructuring of my office does not result in a 
perception that public appointments are not an area for significant scrutiny 
and development in Scotland. 

 
12. Like other office-holders, I welcome any proposal that would improve 

service delivery and value for money.  Whatever changes are made, they 
must promise significant benefits that outweigh the inevitable cost and 
disruption restructuring will bring. 

 
 
Karen Carlton 
23 February 2009 
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Clarification of SPCB figures                                                            Annex 1 
 
It may be helpful to clarify two of the figures provided by the SPCB in relation 
to the costs of my office.4  
 
1. The figure of £119, 642 for professional fees includes: 

• all fees and expenses for providing 14 OCPAS Assessors to participate 
in appointment rounds during the year 2009-2010  

• all fees and expenses for OCPAS Assessors attending regular 
mandatory training and performance appraisal meetings  

• legal fees  
• fees for conducting thematic audits of the public appointments process  
• financial advisors’ fees. 

 
As outlined in my earlier evidence, when my budget was originally set it 
was not intended to cover OCPAS Assessors costs. These were the 
responsibility of the Scottish Government. I have absorbed these costs 
into my budget without seeking additional funds. For the year 2009-2010 
these costs will account for £102,782 of the £119,642 listed as 
professional fees by the SPCB. 

 
2. The figure of £44,480 for property costs represents the cost of 

accommodation in serviced offices. This figure includes 
• rent  
• rates 
• utilities 
• reception services  
• photocopier leases  
• IT and telephone infrastructure 
• cleaning  
• maintenance 
• 24-hour security. 

 
Since my appointment I have leased serviced accommodation on a short-term 
basis whilst pursuing opportunities to share accommodation with the Scottish 
Public Services Ombudsman and other public bodies. 
 

                                            
4 SPCB supplementary evidence January 2009 at page 23 
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 24 February 2009 

[THE CONV ENER opened the meeting at 10:02] 

Review of SPCB-supported 
Bodies 

The Convener (Trish Godman): Good morning 
and welcome to the third meeting of the Review of 
SPCB Supported Bodies Committee. No apologies  
have been received—I see that all members are 
here. 

I welcome our first witness today, Professor Alan 
Miller, who is the chair of the Scottish Human 
Rights Commission, and I thank him for attending 
to give evidence to our inquiry. We have a number 
of questions to get through, professor, so I ask you 
to make your presentation as brief as possible,  
after which we will open up to questions so that  
there will be more of a dialogue.  

Professor Alan Miller (Scottish Human Rights 
Commission): Thank you. I promise to take no 
more than one minute to make a brief int roductory  
statement. 

I welcome the opportunity to assist you and your 
committee in its important work. As you are aware,  
the founding legislation of the Scottish Human 
Rights Commission reflects the most recently  
developed thinking of the Parliament on 
governance and accountability arrangements—
with regard to, for example, the strategic plan, the 
office location, the sharing of services and,  of 
course, the establishment of a commission rather 
than the appointment of a single commissioner.  
Within the commission, we are enthusiastically 
and confidently implementing our mandate. We 
are on a steep learning curve, but we are keen to 
share our initial learning experience with you and 
we will try our best to respond to your questions. 

It is, of course, right and proper that the 
Parliament determines the ways in which our 
national and international human rights  
obligations, including those that concern the 
human rights of children, can most effectively be 
implemented. In that respect, we all benefit from  
the guidance provided by international experience 
and best practice: the United Nations Paris  
principles of independence, a broad mandate,  
adequate powers and adequate resources.  

Parliament was careful to establish the Scottish 
Human Rights Commission in accordance with 

those principles, which enables us to apply with 
confidence later this year for category A status as 
an internationally recognised national human 
rights institution that  represents Scotland.  
Accordingly, my principal recommendation is that  
you ensure that the outcome of your review—
whether that is a new rights body or the continued 
existence of Scotland’s Commissioner for Children 
and Young People and the Scottish Human Rights  
Commission—enables Scotland to continue to 
meet the Paris principles. That is the best way 
practically and effectively to promote and protect  
human rights, including the human rights of 
children, within Scotland.  

The Convener: I will kick off with a question.  
The mandate of the Scottish Human Rights  
Commission extends to the promotion and 
protection of all human rights for everyone in 
Scotland. Can you clarify whether your remit  
includes children? 

Professor Miller: Yes. Our mandate does not  
refer specifically to the placing of any particular 
emphasis on children, but it states that our 
commission should give priority to those who are 
the most vulnerable, marginalised or voiceless. 
Several sections of our community fit into that  
category. Part of our mandate is to promote and 
protect the human rights of everyone, which 
implicitly includes children.  

The Convener: If the children’s commissioner,  
Kathleen Marshall, picked something up that she 
could take only so far, would she refer it to you? If 
so, how would that happen? 

Professor Miller: We have begun to develop a 
good working relationship between our 
commission and the children’s commissioner’s 
office. For example, a couple of months ago, the 
children’s commissioner hosted a meeting with her 
counterparts from England, Wales, Ireland and 
Northern Ireland, and we provided some training 
input. We said that children could benefit from 
having better access to the rights that are 
contained within the Human Rights Act 1998 and 
the European convention on human rights, in 
addition to the children’s commissioner’s main 
emphasis on the UN Convention on the Rights of 
the Child, under her mandate from Parliament. 

Jamie Hepburn (Central Scotland) (SNP): 
Good morning. You have clarified that your body 
has a responsibility for protecting the human rights  
of children, which is interesting, because when 
Kathleen Marshall spoke about adult-centred 
bodies at a previous committee meeting, I got the 
distinct impression—and I think she said—that she 
was thinking of your organisation. For the record,  
she made it clear that she did not mean it as a 
criticism. Is that a fair assessment of the SHRC? I 
know that it is still in its embryonic stages, but is it  
fair to say that it is adult centred? 
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Professor Miller: Well, as you can tell, I am 
very much an adult. 

Jamie Hepburn: So is Kathleen Marshall. 

Professor Miller: National human rights  
institutions are not adult centred or centred on any 
specific section of the community; rather, they are 
human or individual centred. The Paris principles,  
which provide information on best practice and 
implementing human rights at a practical level,  
refer specifically to sections of society that need 
particular protection. Children, along with migrant  
workers, refugees and people with disabilities, are 
highlighted as such in the principles. 

Legitimate national human rights institutions are 
expected to protect and promote, and to pay 
particular attention to, those who otherwise might  
be voiceless. That was written into the Scottish 
Commission for Human Rights Act 2006, which 
established the Scottish Human Rights  
Commission.  

Jamie Hepburn: If the 2006 act includes 
children, why do we have a distinct children’s 
commissioner? Does the promotion and protection 
of children’s rights require the taking of a distinct 
approach? If so, how should that be done? Does it  
require a separate body? 

Professor Miller: A distinct approach has to be 
taken towards children, in addition to some other 
sections of the community. The responsibility of a 
human rights body is to make human rights  
relevant to whichever sections of the community  
need the most protection and promotion.  

It is for the Parliament to decide how best to 
ensure that the distinctive needs and rights of 
children are addressed, whether that is done 
through a separate body such as we currently  
have or by integrating the office of Scotland’s 
Commissioner for Children and Young People with 
a broader national human rights institution. There 
are pros and cons for either option. The 
establishment of children’s commissioners and 
national human rights institutions around the world 
is a relatively recent development, and there has 
not been much independent or objective 
evaluation of what works best in Scotland or 
elsewhere.  

We are where we are. The current  
arrangements can work well and the two bodies 
can work together and complement each other 
without duplicating work. Equally, I understand 
that there are ways in which a rights body coul d 
integrate the human rights of children into its work.  
There are attractive ways of doing that, and the 
approach could perhaps be as effective as having 
two separate bodies. It is a matter for the 
committee and the Parliament to decide. There is  
no evidence that inevitably takes us in one 

direction or the other. Each country must take the 
decision on its own merits. 

Jamie Hepburn: Are you confident that the 
rights and interests of children could be 
adequately represented by a single human rights  
body? 

Professor Miller: Yes. If a rights body were 
created that met the Paris principles, it would be 
expected to promote and protect the rights of 
everyone, including children.  

I have read some of the evidence that has been 
given and I understand the concerns that have 
been expressed about whether children’s rights  
might somehow be lost in a broader human rights  
commission that had to take into account a greater 
breadth of interests. The Parliament could address 
those concerns by ensuring the accountability of 
such a rights body. For example, accountability  
arrangements can, in different ways, be written 
into the legislation that establishes bodies and 
their mandates. Of course, the body would be 
accountable through its strategic plan, which 
would show how it was addressing all sections of 
society, not least children. It would also be 
accountable to the many experienced and expert  
children’s non-governmental organisations in the 
sector, which would certainly—and quite rightly—
subject it to great scrutiny. 

Jamie Hepburn: The Scottish Human Rights  
Commission is in its early stages. You are its chair 
and there are three part-time commissioners. Is it  
envisaged that part -time commissioners will have 
specific portfolios or interests? Would it be 
possible for a commissioner with a remit that  
included children and young people to operate as 
part of a single human rights body such as the 
SHRC? That proposal was put to Kathleen 
Marshall when she gave evidence to the 
committee two weeks ago. Could that approach 
work? 

Professor Miller: As members know, the 
Parliament thought long and hard about whether 
to establish a human rights commissioner or a 
human rights commission. It went for a human 
rights commission,  which I think was the right  
decision. The approach reflected the Paris  
principles recommendation that a country ’s body 
should reflect its diversity. 

We are on a steep learning curve. I am keen to 
share with members the lesson that in the SHRC 
we have developed a non-hierarchical culture. I 
am the chair of the commission, but I have no veto 
and there is no ring-fenced budget that falls within 
my control. The three part-time commissioners  
have very different experience and expertise, and 
we made a conscious decision not to have specific  
remits but to have evidence-based collective 
policy and decision making. Commissioners and 
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staff share skills and expertise. There is  
engagement with and ownership of the draft  
strategic plan and there is a collective ethos. 

The experience of our brief journey so far 
suggests that  if a new rights body were created, it  
should have a similar ethos. An arrangement 
whereby a commissioner had more power to veto 
or to ring fence part of a broader-based 
commission’s budget would not  easily fit with—
and, indeed, would challenge—such an ethos. 

Jamie Hepburn: I was asking not about vetoes 
or whether budgets should be ring fenced but  
whether members of a new rights body should be 
given particular remits. I understand what you said 
about the SHRC’s structure, but could the 
structure that I am talking about work, in theory? 

10:15 
Professor Miller: It is more sustainable to have 

a body that children, older people, victims and 
migrants identify as being relevant to them than to 
depend on particular personalities. Individuals  
come and go—they serve their term and leave—

but any body would, we hope, be sustainable. It  
would be important for the body to find a way of 
making itself credible and effective in the eyes of 
key sections of the community. Such an approach 
is preferable to one in which a personality is 
identified with a specific group. However, the 
option can be considered, and I am sure that the 
committee will do that. 

Ross Finnie (West of Scotland) (LD): You 
have courteously said that although you have a 
view, it is ultimately for the committee to come to a 
decision. Most of our witnesses have taken the 
same approach at some stage. We appreciate 
your courtesy, but we must come to a view on the 
basis of the evidence that we hear, so I want to 
press you a little harder to give us your views,  
which we need to hear.  

Money can be saved on backroom offices and 
so on—all sorts of things can be done—and the 
SHRC was set up more or less with that in mind. A 
key issue is that the Parliament has, rightly or 
wrongly, established the SCCYP and your body.  
You make the case that human rights are human 
rights. Under the current arrangements, you need 
about £1 million to fulfil  your functions and the 
children’s commissioner needs about £1 million to 
carry out her functions, which is rather curious—
money is not a good measure of what happens,  
but it is the only measure that I have. If a single 
commission were created, how would it work and 
what differences would we see? 

Professor Miller: Are you asking about the 
financial arrangements? 

Ross Finnie: No. I want to talk about outcomes,  
not money. I am asking about the delivery  of 
human rights, and children’s rights in particular.  

Professor Miller: The committee is faced with 
two options. The first is to keep the status quo,  
which you described;  the second is to merge the 
functions of the children’s commissioner and the 
SHRC into a single rights body. I understand that  
the Scottish Parliamentary Corporate Body has 
proposed that there would be a continuation of the 
current resources, powers and functions, so the 
creation of a single rights body should not  
undermine the effectiveness of the promotion and 
protection of children’s rights.  

Ross Finnie: I would rather hear your opinion 
than that of the SPCB. In response to Jamie 
Hepburn, you suggested that you were rather 
inclined against the proposal to include a separate 
commissioner for children’s rights in a new body.  
The SPCB has taken no evidence from any of the 
commissioners, so although its proposals are 
interesting, they are not evidence based. We want  
to hear what you think about how the proposed 
new body would function. If you think that we can 
do without a commissioner and have a single 
commission, we want to hear that.  

Professor Miller: I appreciate that, and I will  do 
my best to respond. I am not trying to be evasive.  
There are options, each of which has its 
attractions, and it is for the committee to weigh 
them up. If you are asking what, if anything, would 
be different about the promotion and protection of 
children’s rights if a new rights body were set up, I 
will try to give a direct answer—let me know if I do 
not do so.  

If a new body were set up, I think that specific  
projects and programmes would exclusively  target  
and promote children’s rights, like those that are 
run by the children’s commissioner’s office. In 
addition, I think that the human rights of children 
would be integrated throughout  almost all the new 
body’s work. For example, one of our 
commission’s responsibilities is to monitor the 
implementation of the UN Convention on the 
Rights of Persons with Disabilities. Clearly, that  
includes children. Issues around the care sector 
and the Human Rights Act 1998 clearly include 
children. A lot of issues are intergenerational, such 
as the use of public and community space. There 
is sometimes conflict between older persons and 
younger persons in the community. A broader-
based rights body would be able to integrate the 
human rights of children in a mainstreaming way 
that a single body might not be able to achieve.  
The point, i f you wish to take it, is that a single 
rights body could integrate or mainstream the 
human rights of children within all its activities.  

You do not look like you got the answer that you 
wanted, Mr Finnie.  
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Ross Finnie: No, my mind is open and I am 
receptive to a whole variety of views. I am sorry to 
have had to press you, but there is a difficulty for 
the committee:  if all the witnesses simply say, “It’s 
over to you,” it is like ping-pong—we ask a 
question and, before we know where we are,  we 
have the ping-pong ball back on our side.  

In your answer to Jamie Hepburn, you indicated 
the current position regarding yourself and your 
deputes. Because of the breadth of human rights, 
you do not exhibit any particular specialisms. I will  
ask almost the same question as before, but in a 
slightly different form. The children’s commissioner 
is a specialist, who has constructed a body and a 
programme that build on the specialist expertise 
that has been developed. What would happen to 
that specialism in the kind of organisation that you 
have just outlined? 

Professor Miller: If a new rights body were 
created, I think that it would learn from and 
capture the experience and expertise that has 
been built up over the years by the office of 
Scotland’s Commissioner for Children and Young 
People. If there were a merger of that office and 
the Scottish Human Rights Commission, a lot of 
the expertise of the staff would be brought into the 
new rights body, which I would expect to have a 
distinct section of staff to deal with the human 
rights of children.  

Professor Kathleen Marshall’s contribution and 
commitment to the promotion of the human rights  
of children has been very significant. Although she 
is moving on, much of the staff’s expertise would 
be invested in the new rights body. A distinctive 
approach could therefore be taken, and all the  
outreach, participation and experience that you 
have heard about from the children’s 
commissioner would be further developed, learned 
from and operationalised by a new rights body.  

Ross Finnie: So that would be different, would 
it? You gave Jamie Hepburn a picture of a 
commission with no specialisms, where all aspects 
of human rights were equal. That seemed to be 
the model that  you were suggesting.  Under a new 
model, i f you were able to create specialisms, 
would you do so, for example in work to do with 
older people? 

Professor Miller: I understand what you are 
asking me: would we consider having a single 
specialist commissioner—a children’s 
commissioner—on the new commission? If not,  
how would experience be passed on? We would 
have members of staff—as we currently do in the 
SHRC—with expertise in, experience of and 
connections with particular sections of the 
community. Such experience has been built up in 
the children’s commissioner’s office, and it would 
not be lost in a new rights body, which could 
capture it and continue to have exclusive 

programmes and projects aimed solely at children,  
while integrating a lot of the issues that impact on 
children into its broader work. I do not think that  
such experience would be lost, but it need not be 
reflected in giving a single commissioner a specific  
remit or responsibility for children’s rights. 

Johann Lamont (Glasgow Pollok) (Lab): I am 
interested in the approach that your new 
commission has taken.  It is basically a generic  
approach, and I presume that it is therefore 
demand led. There is a sort of serendipity about  
it—nothing is prioritised over anything else. 

There are reasons why some people are 
excluded. There are patterns of inequality: certain 
things happen if, for instance, a person is born in a 
particular place or they have a disability. Much of 
the anxiety at the UK level when the equality  
bodies merged was about the possibility that the 
distinctive understanding of where power lies  
might be lost. If your human rights body takes a 
generic approach, how do you ensure that it  
recognises all the patterns? 

Professor Miller: We are currently carrying out  
a three-month consultation process around the 
country, sharing our thoughts about where we 
think the commission will go in its next three years.  
A key aspect of that addresses your question: we 
are asking the public what they think the criteria 
should be by which we prioritise the use of our 
resources. For example, should we use our 
resources where there is the gravest or most wide-
scale abuse of human rights? Should it be among 
the sections of the community that are the most  
marginalised and vulnerable and whose concerns 
no one else is addressing or championing? Should 
it be where we do not duplicate the work of other 
organisations and where there is a demonstrabl e 
impact and added value—where a difference can 
be made? We are conscious that we must develop 
prioritisation criteria in which the public have 
confidence. 

Without giving away anything about the 
consultation that I should not talk about, it seems 
that the experience of older persons resonates 
widely and that the commission should focus on 
that as a priority. We are also receiving a lot of 
information on issues related to the users of 
mental health services, which seems to fit the 
prioritisation criteria, and further issues related to 
the victims—the adult survivors—of institutional 
child abuse. Such issues seem capable of meeting 
the prioritisation criteria on which we are 
consulting. That consultation will provide the 
evidence base according to which the commission 
can decide how it might make a difference—and 
perhaps no one else can do what we might be 
able to do for the sections of society concerned.  

Johann Lamont: The concern is that, in 
essence, there is a conflict of rights. Some 
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organisations are anxious about what might  
happen when there is a conflict and when you 
make priorities. The children’s commissioner 
project came out of a belief that children’s rights  
would always be marginalised compared with 
those of adults. I am not sure whether that is the 
case, but that was the argument.  

Professor Miller: Yes. 

Johann Lamont: The proposed move has been 
interpreted as further evidence of that. How can 
you allay those fears unless you say that, in the 
new body, there will be ring-fenced budgets for 
children and for other groups of people, with 
dedicated amounts of time provided for each 
group? If the argument is that there is a power 
imbalance, that imbalance will be reflected in any 
broad consultation of the community. Is there not  
an argument in favour of setting aside dedicated 
resources, even if a merged body is created,  to 
ensure that all the groups of people who are 
identified are given their proper place? 

Professor Miller: I completely understand that  
concern, and I will make a couple of points in 
response. First, if you were to recommend the 
creation of a merged rights body and you wanted 
to address those concerns, it could be written into 
the legislation that establishes the new body that  
emphasis should be given to the protection and 
promotion of the human rights of children, perhaps 
with specific reference to the UN Convention on 
the Rights of the Child, to which weight  could be 
given by the new body. The mandate in our 
founding act says that we should give emphasis to 
those who are otherwise voiceless, and specific  
reference could be made to the human rights of 
children. There could be functional accountability.  

Secondly, I would recommend that the new 
rights body should have to publish its strategic 
plan and an annual business plan so that  
everyone can see where the resources are,  what  
the evidence and reasons are for its taking up 
certain issues, and what is being spent doing 
what. The body would be accountable to 
Parliament and to NGOs in the children’s rights  
sector—they would hold the new body to account.  
That way to meet those concerns would be 
preferable to ring fencing a budget or having a 
single commissioner with a power of veto looking 
after the rights of children. 

10:30 
Johann Lamont: It would not need to be an 

individual. We know that most public services put  
men over women, adults over children and people 
without disabilities over people with them. Dealing 
with that conflict is at the heart of a human rights  
body, rather than an equalities body.  

How do the issues to do with the proposed 
broader body connect with the Equality and 
Human Rights Commission? I have direct positive 
experience of that commission—I wrote to it about  
an issue and was advised that the matter was 
devolved and should be dealt with by the Scottish 
Human Rights Commission. Is there as much an 
argument for cohering that work as there is for 
merging Scotland’s Commissioner for Children 
and Young People with the Scottish Human Rights  
Commission? 

Professor Miller: Those proposals are set in 
two separate contexts. To complete my answer to 
your previous question, for any national human 
rights institution that is worthy of the name, the 
human rights of children should be the apple of its  
eye. Children are among the most vulnerable 
people, but they also represent the future and 
must be nurtured. Any legitimate national human 
rights institution must see children and young 
people as the apple of its eye and be held to 
account to ensure that it does that.  

Johann Lamont: One could argue that  
children’s rights could be in conflict with one 
another.  

Professor Miller: Yes. To a large extent, work  
on human rights is about balancing the rights of an 
individual with those of other members of society, 
which are often competing, or with the public  
interest. Arguably, a national human rights  
institution, including a new merged body if there is  
one, should be able to carry out  that exercise,  
strike a balance, and then present its proposals to 
Parliament or Government. In promoting and 
protecting children’s human rights in a certain 
area, the new body would have to take a 
balanced, evidence-led and considered approach.  

Joe FitzPatrick (Dundee West) (SNP): I wil l  
ask about vulnerable young people. I have heard 
on several occasions a concern that, although we 
appear to have good services in place for children 
and vulnerable adults, we perhaps fall  down in the 
transition period—when young people move from 
being treated as a child to being treated as a 
young adult. Would having a single rights body 
ensure that the rights of young people, particularly  
vulnerable young people, were maintained 
throughout the transition from child to adult?  

Professor Miller: Yes. That is a potential 
benefit of a merger.  

Joe FitzPatrick: Who currently deals with such 
young people if there is a rights issue? Is it the 
Scottish Human Rights Commission or the 
children’s commissioner? 

Professor Miller: We deal with such situations 
through practical co-operation. I was asked about  
the Equality and Human Rights Commission and 
the Scottish Human Rights Commission and 
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whether there is anything to be learned from the 
relationship between the two. One thing that might  
be learned is that, because we are co-located in a 
Glasgow office, our staff integrate daily and 
understand what one another are doing.  Many of 
the grey areas, such as those between devolved 
and reserved matters or those that you identified 
between children, young persons and early  
adulthood, are dealt with simply through acting 
maturely and practically, co-operating with one 
another and ensuring that we complement and do 
not duplicate or conflict. 

The Convener: I will move to more practical 
issues. The first question is about reappointments  
once the initial term of appointment has been 
completed. To avoid certain perceptions, it has 
been suggested that office-holders should be 
appointed for a single term. You agree with that in 
your submission, although you suggest that  
appropriate transitional arrangements should be 
made for existing office-holders so that they can 
continue on the basis on which they were 
appointed. Do you want to add anything on your 
thoughts behind that? 

Professor Miller: There is not much to add,  
although I am happy to try to clarify. Members  
might be aware that I was appointed for an initial 
five-year term, with the possibility of renewal for a 
second term, and that the part-time 
commissioners were appointed for four years, with 
the possibility of renewal. That was the basis on 
which we left our previous roles in li fe to take on 
public responsibility, and we would want that to be 
recognised. At the same time, we all  agree with 
the principle of having a single term of about eight  
years, as that would provide greater 
independence, which is probably desirable. We 
just hope that some recognition will be given to the 
transitional nature of existing commissioners who 
were appointed on the old basis and not on what  
might become the new basis. 

The Convener: What period would be 
appropriate for the single term for commission 
members? 

Professor Miller: I can see the attractions of a 
single term of office of about eight years. It is not  
easy to say because we are not even a year into 
serving in our new posts and we are focused on 
implementing the mandate that Parliament gave 
us—we are very much at the beginning of a 
learning curve—but the idea of a single term of 
office has attractions as it would perhaps promote 
greater independence. A single term of eight years  
seems pretty much near the mark for those who 
are appointed to the rights body, and I can see the 
merits in it. It would be about the same period that  
the existing commissioners in the Scottish Human 
Rights Commission could serve in any event. 

The Convener: The SPCB suggests that a 
uniform approach to rights with a co-ordinated 
outreach and participation service should, over 
time, provide increased value for money and avoid 
the potential for duplication. Do you agree? 

Professor Miller: I understand the desirability of 
always trying to make maximum use of public  
funds—all of us are conscious of that. Such 
arrangements should always be held to account  
and challenged to find out whether they can be 
delivered more effectively for the public purse,  
particularly in the current times. It is not easy to 
look ahead and identify potential savings: not a lot  
of research has been done, so I do not have an 
informed opinion on the issue. Until now, the 
Parliament has given adequate powers and 
resources to both bodies. My main concern is that  
that should not be lost in whatever merger might  
or might not take place—although an assurance 
seems to have been given on that. 

The Convener: The SPCB is your employer. Do 
you have a view on whether it is a suitable 
sponsor for office-holders and bodies such as the 
Scottish Human Rights Commission? 

Professor Miller: Again, it is early days, as we 
have not yet been in post for a year, but I am 
happy to share the early experience. We have had 
outstanding support, particularly from Janice 
Crerar, an SPCB staff member, and a lot of helpful 
public support from Alex Fergusson. Mike Pringle 
has always been accessible, too. To date, we are 
comfortable with the governance and 
accountability arrangements and with the support  
that the SPCB has given us.  

The Convener: Several office-holders are 
subject to restrictions on future employment.  
Should those apply to every office-holder and, i f 
so, what would be an appropriate period for the 
restrictions, given that they were designed to avoid 
conflicts of interest or allegations of corruption? 
You will understand why we made that decision.  

Professor Miller: I have not given it a great deal 
of thought because it does not apply to me or my 
fellow commissioners. There is no restriction in the 
act that set up our offices. I have noted the 
evidence given to the committee by others who 
are restricted, and the three-year period seems to 
be disproportionate. I understand that it is being 
considered and might  be reduced, and my instinct 
is to support that, but it does not apply to us so I 
have not given it a great deal of thought. 

The Convener: It does not apply to you 
because of our previous experience of setting up 
other commissioners and because your office is  
set up quite differently in many ways. That was the 
decision, and you do not see it causing any 
difficulty. 
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Professor Miller: No. We are an advocacy body 
and we do not carry out functions about which 
there could be a perception that there might be 
some conflict of interest from which someone 
could personally benefit once they leave office. It  
might actually go the other way: we might do and 
advocate things that make it more difficult to be 
employed afterwards.  

Jamie Hepburn: Is that not the point? Is there 
not a concern that you might pull your punches? I 
am not suggesting that about you personally. 

Professor Miller: Personally I would not, and I 
can only answer for myself. Presumably,  
Parliament appointed me to the post because it  
was felt that I would do a proper job. That is what I 
will do.  

Jamie Hepburn: Do you think that i f such a 
restriction existed, it could avoid the perception 
that you might pull your punches? 

Professor Miller: I can see why a restriction 
was introduced—that is clear—and I suppose that  
it is standard for a lot of public appointments. To 
personalise the issue to an extent, when I look at  
someone such as Professor Alice Brown, who has 
given so much and could continue to give a lot to 
public li fe in Scotland, it is regrettable that she is  
restricted in the way that she has been. It would 
make sense to look at that again.  

Someone like me, who comes from the private 
sector to take a position in public life, does it for 
the best of motives—they do not do it for the 
money, for example. In some way, they might be 
disproportionately prejudiced against once they 
leave their post and, arguably, a three-year period 
could be a bit too extensive. 

The Convener: There are no more questions. I 
thank you for your answers, Professor Miller. Once 
we have seen the Official Report, we might  write 
for further clarification, if that is all right. Thank you 
very much for coming and giving of your time. 

Professor Miller: Thank you.  

The Convener: We will have a five-minute 
break. 

10:42 
Meeting suspended.  

10:48 
On resuming— 

The Convener: I welcome our second witness,  
Karen Carlton, the Commissioner for Public  
Appointments in Scotland, and thank her for 
attending to give evidence to our inquiry. Before 
we move to questions, would you like to make a 
brief statement? 

Karen Carlton (Commissioner for Public 

Appointments in Scotland): Thank you for the 
opportunity to contribute to the committee’s review 
of SPCB-supported bodies. Last December, I 
submitted written evidence in answer to the 
specific areas that were highlighted in the 
committee’s call for evidence. In that evidence, I 
included my initial thoughts on the SPCB ’s 
proposals for a complaints and standards body.  
Over time, I have refined my thinking, and I have 
outlined my further thoughts on restructuring in a 
supplementary paper to the committee. 

I very much appreciate the need to be as cost  
effective as possible in all that I do. No doubt, the 
committee knows about the attempts that I have 
made to share both accommodation and services 
with other commissioners. I recognise the 
commitment that both the Parliament and the 
Government have made to streamlining public  
service delivery and understand the importance of 
providing members  of the public with clarity on 
whom to approach with a complaint about service 
delivery or conduct. My concerns lie in the area of 
fit. I am not suggesting that my office is unique,  
but there are a number of differences between my 
office and functions and those of the other bodies 
that would be merged with my office if the SPCB’s 
proposals were to be adopted. 

In summary, I enforce a code of practice, not a 
code of conduct; there is a difference between the 
two. Unlike other office-holders, I have a statutory  
duty to produce the code that I enforce. I monito r 
compliance with the code during appointment  
rounds. There is little need for any retrospective 
audit of complaints handling; in fact, complaints  
from the public amount to fewer than 3 per cent of 
the inquiries and reports that I have received since 
being in post. 

I recognise that the committee is keen to 
consider a variety of options for the future 
structure of the ombudsman and commissioner 
bodies. In my supplementary evidence, I offer a 
model for the proposed complaints and standards 
body that harnesses some of the suggested 
advantages and benefits of the SPCB ’s proposal 
but retains the existing separation of functions. I 
propose a single corporate body, in one location,  
consisting of a shared group of people who would 
provide services and perform duties for individual 
office-holders. The key feature of the model is that  
ombudsmen and commissioners would remain 
independent office-holders, under separate 
legislation. Each office-holder would be 
responsible for their specific area of expertise and 
accountable for delivery in that area. Each would 
produce a separate strategic plan, have their own 
budget and be subject to scrutiny by an 
appropriate external body. 
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Services such as information technology, payroll  
and finance would be supplied by the shared staff;  
a small number of those staff would be dedicated 
to working with each office-holder to ensure that  
there was no conflict in the performance of their 
statutory duties. The office-holders would share 
accommodation and staff costs and would serve 
as the executive directors of the corporate body. I 
recommend that  they be supported by a non-
executive chair, who could bring balance and 
objectivity to the work of commissioners. The chair 
could also liaise with external bodies such as Audit  
Scotland: i f several commissioners were included 
in one body and all were supported by a small 
number of finance staff, it might be difficult to 
conduct all the audits at the same time. 

In conclusion, I reiterate what most of my 
colleagues have said. I am open to any 
suggestions for improving the structure and 
delivery of the service that I provide, but it is  
important for the committee to determine whether 
the cost and disruption that would be caused by 
restructuring would be worth the ultimate 
perceived benefits. That will be a tremendously  
hard job.  

The Convener: Let us put the issue of cost to 
one side and focus on functions. The corporate 
body considers that the Office of the 
Commissioner for Public Appointments in Scotland  
and the Standards Commission for Scotland play  
a role in overseeing compliance with a code of 
conduct and that the offices could be merged into 
a standards and complaints body, along with the 
Scottish Parliamentary Standards Commissioner 
and the Scottish Public Services Ombudsman. At  
the end of your introductory remarks, you gave us 
a snapshot of how you thought such an 
arrangement would work, but do you agree with it? 

Karen Carlton: Yes, as it would bring significant  
benefits in sharing of staff. At the moment, I have 
three members of staff. If one of them is ill or has 
a holiday—which I sometimes allow—I am down 
to two thirds of my staff, which is hard given that I 
work  part time. There are also issues of staff 
development—where are my three staff members  
to go? It is not likely that any of them would be 
appointed to my position; they might be, but they 
have not expressed interest in such progression. I 
am concerned that, because we have such a small 
structure, there is no development opportunity. I 
would prefer staff to be shared. Members of the 
SPCB know that I have worked towards that for 
some time, with no success as yet. 

The same point applies to accommodation.  
Since I was appointed, we have remained in 
reasonably satisfactory serviced accommodation,  
in the hope that there might be an opportunity for 
us at least to share accommodation with another 
commissioner.  

My only concern about the model that I have 
outlined is an issue that we briefly discussed over 
coffee—the maintenance of individual specialisms. 
I worry that those could be lost and that the board 
members, or commissioners, would have to 
become generalists. I wonder whether that would 
entail the appointment of another senior level of 
staff. I do much of my work myself—I conduct  
inquiries, interview ministers and present reports  
to the Standards, Procedures and Public  
Appointments Committee. If my successor is a 
generalist—my term ends at the end of May, and I 
may or may not be reappointed—who will have the 
specialist expertise to carry out those functions?  

The Convener: Do you,  the Standards 
Commission for Scotland and the Scottish Public  
Services Ombudsman have any complementary  
roles? Are there ways in which those roles could 
be merged? You paint a picture of three streams 
and suggest that those should remain, even if they 
are located in the same building as part of a 
complaints body, but do the roles overlap? 

Karen Carlton: All of us have the same 
strategic direction—continually to enhance service 
delivery. Although in my written evidence I make 
the point that investigations form only a small part  
of my work, it might well be appropriate for us to 
refine and share investigation methodology, in line 
with Professor Crerar’s suggestion that  
responsibility for monitoring compliance be 
transferred from the regulator to the service 
provider. There are common strategic objectives 
that we could all work to achieve.  

I share the difficulty that you have. It is not easy 
to paint a picture of the perfect body—although 
each model has advantages, each also raises 
questions. There could be an opportunity for 
OCPAS if it remained independent but the 
legislation was amended to take on board 
concerns that have been expressed by this and 
other committees about location and the SPCB ’s 
powers of direction. However, that would not  
provide the synergy and support function that I see 
as beneficial.  

I have given a long answer to your question. The 
proposal would allow all the bodies to share some 
process improvements and an appropriate 
strategic direction. 

Jamie Hepburn: You mentioned that there is a 
difference between a code of conduct and a code 
of practice. What is the difference? 

Karen Carlton: Assessments or investigations 
based on a code of conduct take place with a 
degree of subjectivity. I do not suggest for a 
moment that that is inappropriate—quite the 
reverse. All of us have our own opinions when 
determining whether someone has acted in a way 
that is selfless or demonstrates total integrity. 
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Although we can look at evidence and take 
account of others’ views, there is an element  of 
subjectivity. I am not suggesting that my job is  
easier, but sometimes it can be harder to 
determine whether a code of conduct has been 
breached. With a code of practice, decisions are 
pretty straight forward, as the code sets out what  
will happen. When I monitor ministers, my task is 
to determine whether they or their officials have 
complied with a particular practice.  

11:00 
Jamie Hepburn: It sounds as if the differences 

are fairly subtle, if you do not mind my saying so.  
Do you think that the general public understand 
the differences? 

Karen Carlton: I am not entirely sure that I can 
answer that question. I understand them, but it is  
possible that members of the public do not.  
However, I would not like to give a categoric yes-
or-no answer to that question. 

Jamie Hepburn: You mentioned that  
investigations form only a small part of your work.  
What does the rest of your work involve? 

Karen Carlton: That takes me to one of the key 
differences that I brought out earlier. Our 
assessment and regulation are contemporaneous.  
The vast majority of my office’s work relates to the 
appointment rounds that the Scottish Government 
conducts. A representative of my office—an 
assessor—takes part in every round. In almost  
every round, there are questions about the 
interpretation of the code of practice and what a 
Government official chooses to do. We help 
assessors on a daily basis to interpret and identify  
the most pragmatic way forward.  

We also constantly review and update the code 
of practice. Whenever an issue arises that  
appears to be causing difficulty, my job is to 
produce and disseminate guidance and to guide 
and advise ministers on the implementation of the 
code. That all accounts for around 50 per cent of 
the work; the other 50 per cent has involved 
developing and now implementing the first equal 
opportunities strategy for the public appointments  
process. 

Jamie Hepburn: We talked a little earlier about  
the SPCB’s proposal. I got the impression that you 
do not favour it. What are its disadvantages? 

Karen Carlton: Like many people, I was 
surprised that more underpinning evidence was 
not produced in the SPCB’s paper or even in the 
supplementary evidence. We all face cost  
disadvantages and potential impacts on staff 
numbers. There are detailed questions about  
those matters that we cannot answer, so it is hard 
to be clear about— 

Jamie Hepburn: With all due respect, perhaps 
those things would be disadvantages for you, but  
what would be the disadvantages for the public at  
large? 

Karen Carlton: I think that there would be 
several. As I said in my written evidence, I believe 
that the public know that there is a Commissioner 
for Public Appointments. My title makes what I do 
very clear. I have spoken to others and checked 
the out-of-jurisdiction list that the Scottish Public  
Services Ombudsman holds to find out whether 
there had been any inquiries about public  
appointments. There is certainly no evidence that  
members of the public have any doubt about  
whom to go to if they have a question about public  
appointments. I worry that that might be lost if we 
became part of another body. An initial statement  
was made about clarity for members of the public,  
and it does not seem to me that clarity about  
public appointments would be enhanced by having 
one complaints body. 

The other side of the coin is strategic direction,  
which I talked about earlier. The Office of the 
Commissioner for Public Appointments in Scotland 
is the fourth organisation that I have run. I have 
therefore been involved in business planning and 
strategy formulation at senior levels. I do not know 
how meaningful it would be to have one strategy 
for a body that would span the breadth that the 
complaints and standards body would span. In 
order to be meaningful, it would have to contain 
sufficient information not only about overall 
direction, but about tactical or operational issues in 
delivering strategic objectives that could then be 
translated into a resource plan and be used for 
effective performance management. That is both 
an internal and an external matter, because we 
need the public to know that people are called to 
account. The business planning function that  
operates at the moment is quite effective in that  
regard. 

Jamie Hepburn: Those are the drawbacks. You 
said, if I picked you up correctly, that you do not  
envy the committee’s task and that  there could be 
advantages in what has been proposed.  What  
would the advantages be? 

Karen Carlton: They would be those that I have 
already highlighted. I think that there would be 
advantages in having shared staff. There would 
certainly be advantages to my work, because 
there would be resources to draw on. I imagine 
that the same would apply to other commissioners  
who do not have large numbers of staff. 

Jamie Hepburn: But are those advantages 
predicated on your understanding that there would 
be a shared location and shared staff? Could 
those advantages be retained if functions were 
merged into one entity? Would there be 
advantages in that? 
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Karen Carlton: I would think so. One entity  
would have one staff group and one 
accommodation. However, we are not absolutely  
clear about the position. In my supplementary  
written evidence, I tried to distil what  I think the 
SPCB is recommending. Therefore, I am going 
only on what I think, and I think that there would 
be shared staff and shared accommodation. I am 
not sure what significant saving there might be.  
There have been some reviews in the past. Audit  
Scotland conducted a review around the benefits  
of shared accommodation, and there was found to 
be no huge cost saving in it. 

I am not sure that I have answered your 
question. Was there something that I missed? 
Could the merged bodies benefit from some of the 
advantages? Yes, I think that they could. 

Jamie Hepburn: Again, that sounds like 
advantages for the organisations. What about  
advantages for the public? Could there be any 
advantages for members of the public? 

Karen Carlton: As I have said, we are not  
aware of any members of the public not knowing 
where to go on issues around public  
appointments. People have not taken issues to the 
Scottish Public Services Ombudsman because we 
have not dealt with complaints about public  
appointments particularly well. Therefore, I do not  
know what advantages there would be to the 
public, in terms of clarity of access and service 
delivery, in having a merged body. However, i f 
there is a view that a merged body would save 
money and be more efficient in some ways, that 
would not disadvantage members of the public. 

Ross Finnie: I come at this from the slightly  
different  perspective of what the public interest is  
in your appointment. In the first two sessions, I 
had the privilege of holding the office of cabinet  
minister and was astonished at the number of 
bodies to which appointments were made by 
ministers. When your post was created, I became 
conscious of the rigour that was required both by 
ministers and by officials in ministers’ departments  
regarding not just the individuals who were 
appointed, but  the nature of the appointments and 
the bodies concerned. Your office created a great  
deal of focus on the need for far greater regard to 
be given to the appropriateness of the 
appointments, making it clear that, although 
ministers signed the authority, there was a 
considerable process to be gone through to get rid 
of the public perception of nepotism and the undue 
influence of ministers. I both respected and,  
occasionally, feared your important office.  
Nevertheless, that brought a healthy scepticism on 
my part. 

I return to two elements that have been pursued 
by the convener and by Jamie Hepburn—your 
expertise and the influence that your office has 

over the important area of public appointments. It  
might not be right, but that is not the issue; the 
issue is that your office brings to bear a singular 
effect on a whole raft of public appointments. It is 
not about whether the public thinks that an 
appointment is good—if the public have a 
complaint about the organisation subsequently, 
they will go to the ombudsman. It is about the 
process of appointing the individual. How on earth 
do you think that that role could be preserved? Is  
there a threat of its being lost in some amorphous 
merged complaints commission? 

Karen Carlton: I will  deal with perception first  
and move into more detail.  

If there is no identifiable figurehead, the public  
perception could be that the work that has been 
done to date is being diluted. This is probably an 
interesting time in the world of non-executive 
appointments. You will be aware of the Treasury  
Committee’s scrutiny of bankers. You may also be 
aware of the forthcoming review by Audit Scotland 
of the effectiveness of the boards of public bodies  
and how that links clearly to the appointments that  
are made to those boards. I believe that it is  
important to have a figurehead standing up for the 
public appointments process that you have 
described—and that view is not driven just by  
personal interest. 

On whether the process might be somehow 
diminished without a specialist at the helm, there 
is a chance that that will  happen. To an extent,  
whether that occurs will depend on what is put in 
place of the Commissioner for Public  
Appointments in Scotland. If the board of 
commissioners becomes—as Professor Alan 
Miller described—a board of generalists, the 
question to which I have no answer is who will  
carry out my function or specialism. I believe that I 
was appointed to my present position because of 
my knowledge of good practice in appointments  
and regulation. What would happen to that? Would 
it be diluted? I know that the committee does not  
want questions to be batted back, but I cannot  
answer that. That is an issue on which the 
committee will need to make a judgment.  

Without a functional specialist heading up each 
strand of the new body, there might be a danger 
not only to the functional specialism but to some of 
the process improvements that have been 
achieved. A representative of the Government ’s 
public appointments process is sitting immediately  
behind me, so I must be careful, but I must say 
that the Government has not always welcomed 
some of my suggestions with open arms. If we did 
not have a Commissioner for Public Appointments, 
would that be an invitation to the Government to 
be less than scrupulous? I do not know. 

Ross Finnie: On the issue of your current remit,  
there is a vast range of public appointments. 
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Yours is currently a part-time appointment, so I am 
not inviting you to suggest that you create more 
work. However, having had the opportunity to look 
at the landscape of public appointments, do you 
envisage that your job could be developed further? 
I am a member of the Health and Sport  
Committee, which has been investigating the 
structure of health boards. For me, that has been 
a bit of an eye-opener in relation to the lack of 
corporate governance. I do not think that our 
health boards have even heard of some corporate 
governance reports. Is that an issue? 

Karen Carlton: Personally—I am not speaking 
as a commissioner—I think that there will be 
challenges for any body that has a board that  
comprises people who have been appointed in 
different ways and, potentially, for different  
reasons. If there are direct elections to health 
boards or national park boards, will those new 
board members have a specific interest in, and will  
they understand, the governance requirements? 
Generally, I think that any body that has a variety  
of avenues to its non-executive positions will be 
vulnerable to risks concerning appropriate 
governance. 

A more general issue, which I have referred to in 
my written evidence, is the content of schedule 2 
to the Public Appointments and Public Bodies etc  
(Scotland) Act 2003, which created my position.  
There is a whole raft of public bodies—I hear 
about new ones every day—that I do not regulate 
but am asked about in queries. As I mentioned, we 
receive 1,300 queries each year but very few 
complaints. Members of the public will phone up to 
ask whether I or another body was involved in 
regulating a particular appointment. Bodies such 
as Postwatch, the Scottish Museums Council and 
the Association of Visiting Committees for Scottish 
Penal Establishments—bodies that often I have 
not heard of until they are brought to my 
attention—have a form of appointments process 
that the Government is involved in and which the 
public expects to be regulated. There is perhaps 
little assurance for members of the public that  
appointments to those bodies are scrutinised in 
the way that appointments to the public bodies 
that I regulate are scrutinised. Therefore, in 
amending the legislation, this might be an 
opportunity to review the rationale for considering 
which bodies it would be appropriate to include in 
schedule 2. 

The Convener: I want to move on to 
governance and accountability. Do you have any 
concerns at all about being required to produce 
business and strategic plans for the corporate 
body or for the Parliament? 

Karen Carlton: No, I have no concerns about  
that. We have a number of strategic objectives 
that are then refined into priorities and business 

activities  for each year. I already produce a rolling 
three-year business plan, so that is not a problem 
at all. 

The Convener: More generally, do you see an 
enhanced role for either the SPCB or a 
parliamentary committee in scrutinising your work? 
If so, what changes would you recommend? 

11:15 
Karen Carlton: I have been very comfortable 

with the process that has operated for my role up 
to now. Like the previous witness, we find our 
relationships and contact with the corporate body 
and people such as Janice Crerar particularly  
helpful. Any budget discussions go very  smoothly.  
That process works well, giving us the opportunity  
to present concerns and regular reports to the 
Standards, Procedures and Public Appointments  
Committee and progress reports to the Equal 
Opportunities Committee. I still think that that route 
is appropriate, although I recognise that, if there 
was one complaints body, the SPCB might not be 
the most appropriate scrutiny body, because some 
of the members of the complaints body—some of 
the office-holders that merged into it—regulate the 
SPCB. 

On enhanced powers, I have already highlighted 
the fact that I have no difficulty with shared 
location, having location dictated and the SPCB 
having powers of budget setting. In my 
experience, that is more or less what has 
happened anyway. 

The Convener: Your appointment is for five 
years. In your submission you suggest that a 
period of eight  to 10 years  would be more 
appropriate. Why do you think that a 10-year 
appointment would be more appropriate, given 
that currently you would apply for reappointment  
half way through that term? 

Karen Carlton: That view was based primarily  
on the fact that my post is part time, so, of course,  
10 years is the equivalent of six years for a full -
time post. At the moment, I produce a series of 
three-year rolling business plans. It takes some 
time to get to grips with what is happening. If I, or 
a successor, wished to revise the code of practice, 
that would involve at least a year’s work before 
potential changes were drawn up, communicated,  
consulted on and refined. It is about providing 
someone with a sufficiently long time to make an 
impact and making it attractive for people to apply.  
The previous witness said that we come to these  
roles—in my case, from the private sector—for 
specific reasons. If we thought that they were for a 
very short time, would we give up what we were 
doing? That might be a consideration. Would the 
length of term reduce the likely number of 
applicants? 
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The Convener: If restrictions on future 
employment were to be relaxed, what would you 
consider to be an appropriate length of time for 
such restrictions, given that they were designed to 
avoid a conflict of interest or allegations of 
corruption? 

Karen Carlton: I do not think that the period 
would need to be longer than six months. I was 
trying to work out how I could gain personal 
advantage from the position that I am in at the 
moment. Bearing in mind that I regulate ministers,  
I suppose that if I wanted to work as a senior civil  
servant with a minister, that could be a 
challenge—although I can guarantee that that is  
not going to be my next career move. I do not  
think that the period of restriction needs to be 
three years. That is unnecessarily restrictive,  
particularly if the length of term, or the number of 
terms, is to be reduced. Six months seems a 
reasonable period.  

The Convener: Other postholders have 
restrictions on holding other positions—in other 
words, on applying for another job—while they are 
in office except with the prior agreement of the 
Presiding Officer. Is such a condition sufficient  to 
preserve the integrity and independence of the 
office, given that you would be applying for a job 
while you were still in post but the Presiding 
Officer would have said that that was okay? 

Karen Carlton: There are two different  
situations there. You could be referring to a person 
who,  like me, performs a part-time role and does 
something else alongside that, or you could be 
referring to people applying for jobs that  they will  
hold once they leave the post. Is it the former that  
you are referring to? 

The Convener: I am referring to future jobs,  
once you leave the post. 

Karen Carlton: If an individual was applying for 
a future position, which they would hold when they 
were no longer in their current position, there is an 
argument about  whether it would be appropriate 
for a Presiding Officer to comment on that  
individual’s future.  

Jamie Hepburn: The legislation establishing 
your office sets the voting threshold for a decision 
to remove you from office at two thirds of all  
MSPs. We have previously discussed that with 
some of the other office-holders. What do you 
think of the contention that that is too restrictive 
and that, because the threshold is a proportion of 
all MSPs, it is too high? Is it  appropriate that the 
threshold should be two thirds of all MSPs? 

Karen Carlton: Yes. I suppose that I had not  
read it that they would all have to be there on the 
day of the vote. According to the legislation that  
set up my post, two thirds of MSPs would have to 
vote in favour of my removal. If 80-odd MSPs were 

present on the day and all of them voted in favour 
of my removal, I could be removed. I do not think  
that it is unreasonable because there are times 
when there is a fairly small number of MSPs in the 
chamber. Two thirds of that small number would 
mean quite a small percentage of MSPs voting for 
the removal of an office-holder. Some people will  
want office-holders to be removed because of the 
decisions that they have made in the position that  
they have been put in by Parliament.  

Jamie Hepburn: The Review Body on Senior 
Salaries recommended that the annual pay 
increase for office-holders should be linked to that  
for the senior civil service, but you considered that  
your post should be benchmarked against similar 
appointments in England, Wales and Northern 
Ireland. Why should that be the case?  

Karen Carlton: In most forms of job evaluation 
and any kind of assessment of salary levels or 
terms and conditions, the overriding question is  
the content of the job, the responsibility and the 
duties performed. I do not know whether my job is  
especially similar to that of a senior civil servant,  
but I know that it is very similar to that of the other 
two commissioners for public appointments.  

Jamie Hepburn: It is as straightforward as that.  

Karen Carlton: Yes.  

The Convener: In paragraph 14 of your 
submission, you suggest that OCPAS should have 
the power to enforce recommendations contained 
in its equalities strategy and a mechanism to 
report failure to implement the strategy. Given that  
your approach is “enable before enforce”, what  
evidence have you collected on the 
implementation of the strategy to support the need 
for a statutory enforcement power?  

In relation to reporting failure to implement the 
strategy, how do you envisage that operating and 
what benefits would be derived? 

Karen Carlton: Without the statutory power, I 
am preparing a report for the Equal Opportunities  
Committee—which will go in as an interim report  
at the end of this year—explaining that, to date,  
the Government has not  taken the steps that are 
required to implement the diversity delivers  
strategy.  

I have done what I believe it is possible for my 
office to do. Since September, I have had an 
agreement that the Government would perform 
certain tasks. Despite repeated requests, I have 
not yet had any evidence that any of those tasks 
has been performed. That is my evidence that  
working as an enabler first has not yet been as 
successful as it might. Whether or not I have a 
statutory duty, I intend to make the kind of report  
that I have described. Of course, future 
commissioners may choose not to, so the 
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statutory duty would ensure that Parliament was 
kept informed of those issues.  

Johann Lamont: On that point, can you give 
me a sense of the timescale for your request for 
action and the Government’s non-action? Has it 
been going on over a long period?  

Karen Carlton: Since September, but some of 
the actions were to be in place for the beginning of 
this year, piloted for implementation on 1 April.  
Certain agreements that were made have not yet  
been fulfilled.  

Johann Lamont: Will you give us an example? 

Karen Carlton: A simple example is the need 
for a different form of measuring and monitoring. If 
we want to know whether the public is served by 
the public appointments process, and one of the 
key issues is the diversity of people attracted by 
that opportunity to serve on a board, we need to 
know who is applying, and we need much more 
than the data that the Government currently  
collects on the fairly traditional streams of 
disability, ethnicity and gender.  

The proposal in the diversity delivers strategy,  
which was produced last summer, was that we 
should have a much more detailed form of 
monitoring, and various pieces of information 
encouraging people to fill in the monitoring form. I 
will not go into the details of what that beneficial 
information would be—there is a whole list—but  
the agreement was that the form would be 
produced by the start of this year and that it would 
be piloted for three months with an applicant  
reference group that I had set up, and refined for 
implementation on 1 April. Recently, I wrote to the 
official who is responsible for that to explain that,  
from 1 April, I will be requiring Scottish ministers to 
provide that information and that I am extremely  
concerned that, to date, there is no basis for 
collecting the data.  

Johann Lamont: Presumably, the logic of the 
position is that the code of practice ensures 
fairness once people have applied but does not  
address the fact that people might be sifted out  
earlier or might be deterred from applying in the 
first place.  

Karen Carlton: There is a huge amount in what  
you say. The code of practice encourages equality  
in many ways. It ensures that there cannot be any 
inadvertent discrimination or unnecessary  
restriction. However, as you say, that deals only  
with people who have opted to be part of the 
process.  

The diversity delivers strategy is much wider. I 
have concerns about a number of the current  
approaches to publicising opportunities. They are 
not publicised widely enough and language that  
would appeal to the target audiences is not being 

used. How will we find out whether new strategies  
are working if we do not have some way of 
measuring the different types of people who are 
applying? The monitoring form that I mentioned 
will be one way of capturing that information.  

Once we have ensured that many more different  
types of people are applying from a broad range of 
parts of society, we will need to find ways of 
tracking their progress through the process to see 
whether there are inadvertent barriers that prevent  
certain people from going from the initial sift to the 
shortlist and interview stages. I have collected 
some data on that, but they are not as detailed as 
they would be if we used a more detailed 
monitoring form.  

Johann Lamont: Given that your job involves 
an understanding that certain people might be 
disadvantaged in an appointments process, is 
your work informed by the work of the rights  
bodies? 

Karen Carlton: When I looked at the SPCB’s 
initial proposals, I wondered where we might sit, 
given that we are not a complaints and standards 
body. That is another one of those difficult  
questions that I am afraid that I am going to 
bounce back to you. We are not an advocacy 
body, which distinguishes us from the rights  
bodies that you mention. We operate against a 
code and our work involves practices. I am trying 
to extend those practices to as many people as 
might be interested. The area that is covered by,  
for example, a human rights body is much more 
detailed and vast than the area that I cover. Not  
everyone in our society wants to apply to be a 
member of a public body, but my job is to ensure 
that those who might be interested in doing so are 
informed of the opportunities and are encouraged 
and enabled to get to the interview stage.  

Johann Lamont: Activity in your area should be 
more measurable than activity in an area that is  
covered by a body that deals with a broader issue. 

Karen Carlton: Yes.  

The Convener: In your submission, you suggest  
that a robust and structured induction and 
familiarisation process for new appointments is  
needed. Why do you consider that a handover 
from the previous appointee would be insufficient? 

Karen Carlton: I hope that I could construct a 
form of handover process that would be sufficient,  
but I was talking in general terms, as I want to 
ensure that that provision will be made in the 
future.  

I am probably showing my lack of knowledge 
but, when I came into this post from the private 
sector, having never worked in a political 
environment, I had no idea how the Parliament  
and the various committees worked. It took quite a 
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while to get to grips with how I should relate to and 
report to Parliament and with the ethos of the 
Parliament and what  it stands for in relation to the 
people of Scotland. I also found there to be a huge 
difference with regard to financial management.  
The public sector finance manual is quite 
challenging—I am not sure how many of you have 
read it. Of course, there are pros and cons to 
every approach to financial management, but it  
took me a while to learn the public sector 
approach. Further, some of the issues to do with 
conflicts of interest are not considered by people 
who do not work in a political environment.  

Earlier, I mentioned the content of schedule 2 to 
the 2003 act. It  would have been helpful to me if 
there had been some sort of familiarisation 
process in that regard, and I suppose that many 
other people would find it helpful too. 

11:30 
The Convener: Are you suggesting that, i f 

someone else is appointed, there should be a time 
when you are both in post? 

Karen Carlton: Not necessarily. Clearly, I would 
be happy to do whatever I could to help a 
successor, but I think that it would be useful i f the 
SPCB had a stronger role in scrutiny and 
sponsorship and presented the new appointee 
with a more traditional induction programme that  
would cover the avenues that might not be 
covered by the commissioner. Obviously, I will talk  
to my successor about the code, the approach, the 
strategy and the research evidence that I have 
been involved with, but such a programme could 
talk about how the commissioner should relate to 
other bodies, what the financial requirements are 
with regard to the budget bid and so on.  

Ross Finnie: Parliament and the public might  
want the appointee to know about Parliament, but  
they might think that it was more important that the 
person who came to the office had at least a 
passing understanding of corporate governance. 

Karen Carlton: Yes, and I came to the post with 
a lot of understanding of corporate governance.  In 
my old life as a consultant, one of my jobs 
involved developing corporate governance 
structures. I developed a corporate governance 
structure for a UK regulator and am involved in the 
development of one for one of Scotland’s major 
charities. I am not saying that corporate 
governance is not important; I am saying that the 
emphasis in the public sector is different from that  
in the private sector.  

The Convener: I thank you for coming along 
this morning. If further questions occur to us when 
we read the Official Report of the meeting—or if 
we realise that we forgot to ask you something—

we will write to you.  

Karen Carlton: Thank you. 

The Convener: Members will have noted that  
Frank French was invited to give oral evidence 
today, but he was unable to attend due to work  
commitments. I invited Mr French to write to the 
committee to expand on his list of five proposed 
changes for the ombudsman, and members have 
that submission in their papers. As agreed, the 
ombudsman was also asked to respond to Mr 
French’s proposals. That response is also in 
members’ papers. Interested members of the 
public can read those documents on the 
committee’s page on the Parliament’s website.  

At its second meeting, the committee agreed to 
consider in private themes arising from the 
evidence. That will enable us to consider how best  
to take forward work on the themes that we have 
heard about throughout the inquiry. The outcomes 
of those discussions will feed into the committee’s 
report, which will  become a public document. In 
the meantime, I ask the public to leave the room.  

11:33 
Meeting continued in private until 12:22.  
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RESPONSE BY THE STANDARDS COMMISSION FOR SCOTLAND TO THE 
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE  
 
Background 
 
1. The Standards Commission for Scotland (“the Commission”) has been invited 
to provide comments on the SPCB’s proposal that the 6 bodies funded by the SPCB 
be reduced to 3, one of which would be  a Complaints and Standards Body which 
would include the Commission, the Chief Investigating Officer (“the CIO”), the 
Scottish Parliamentary Standards Commissioner, the functions currently undertaken 
by the Scottish Public Services Ombudsman (including those functions currently 
undertaken by Waterwatch Scotland and the complaints handling functions of the 
Scottish Prisoner Complaints Commission) and the functions currently undertaken by 
the Commissioner for Public Appointments in Scotland. 
 
2. The SPCB’s proposal was submitted to the Review of SPCB Supported 
Bodies Committee (“the Committee”) as part of its Review of bodies supported by 
the SPCB.  As the Commission would not otherwise have fallen under the remit of 
the Review and as we have specifically been asked to comment on the SPCB’s 
proposals, we will confine our comments to the SPCB’s proposals and, in particular, 
to the aspects of the proposals which relate to the Commission and the CIO. 
 
3. The Commission has had the benefit of considering the SPCB’s written 
evidence dated December 2008 and January 2009 and the oral evidence taken on 
09 December 2008. 
 
4. The Commission thanks the Committee for offering us the opportunity to 
comment on the SPCB’s proposals. 
 
Role of the Commission 
 
5. It may be helpful to remind the Committee of the role exercised by the 
Commission.  
 
6.  As is acknowledged within the SPCB’s evidence, the Commission has, in 
effect, the dual role of promoting high ethical standards among councillors and 
members of public bodies and, where necessary, enforcing compliance with the 
Codes of Conduct.  
 
7. The Ethical Standards in Public Life etc. (Scotland) Act 2000 (“the 2000 Act”) 
established the Standards Commission for Scotland and the post of Chief 
Investigating Officer.   
 
The Commission’s functions as provided for by the 2000 Act are to: 
 
• receive reports from the CIO on the outcome of his investigations and, where 

the CIO reports his conclusion that a councillor or member of a devolved public 
body has contravened the Councillors’ or the Members’ Code, determine 
whether to: 

 
o direct the CIO to carry out further investigations 
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o hold a Hearing or 
o take no action 

 
• hold a Hearing to determine whether a councillor or member of a devolved 

public body has contravened the relevant Code. 
 
• where, following a Hearing, the Panel find that a councillor or member has 

breached the relevant Code, to determine, in accordance with the Act, the 
sanction to be applied - censure, suspension (for up to one year) or 
disqualification (for up to 5 years).   

 
• issue guidance to Councils and devolved public bodies: 
 

o to assist them in promoting high standards of conduct and  
o on the Commission’s relationship with them in carrying out its functions 

under the 2000 Act. 
 
8. Unlike the other organisations included within the proposed Complaints and 
Standards Body, the Commission is an adjudicatory body.  An appeal against a 
Hearing Panel’s decision – a finding that a councillor or member has contravened 
the relevant Code and/or the sanction applied – may be lodged by the respondent 
only on one or more of the grounds specified in section 22(3) of the 2000 Act.  Such 
an appeal lies, in the first instance, to the sheriff principal.  
 
Summary of Commission’s response to the SPCB’s proposals 
 
9. The Commission welcomes and supports proposals that would lead to an 
improvement in public services or savings to the public purse, provided that the 
savings would not lead to an unacceptable deterioration of the service.  We do, 
however, have some concerns about how the SPCB’s proposals might operate in 
practice.  
 
Thinking behind the SPCB’s proposals 
 
10. We understand that the SPCB’s proposal is about restructuring the current 
landscape as part of the wider public reform agenda and again we are happy to 
welcome and support this approach.  We would, however, invite the Committee to 
consider the following points: 
 

• It is suggested by the SPCB that the composition of the Complaints and 
Standards Body as proposed would place in one body the majority of 
complaints currently handled across public sector organisations.  However, it 
is not proposed to include all bodies handling complaints and allegations of 
misconduct across public sector organisations.  For example, the Accounts 
Commission for Scotland has, following receipt of a report from the Controller 
of Audit regarding alleged failures, negligence or misconduct on the part of 
local authority officers or members in relation to accounts, the power to hold a 
Hearing.  Indeed, following such a Hearing, the powers of the Accounts 
Commission in relation to sanctioning members (councillors) are the same as 
those available to the Commission. 
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• Whilst it is suggested that “The plethora of bodies dealing with complaints and 
standards… makes it confusing for members of the public”1, it is our view that 
there is limited evidence to support this and, in fact, the experience of the 
Commission is that members of the public are not confused about where to 
direct complaints, in particular where those complaints are about the conduct 
of a councillor or member of a devolved public body.  

 
• Although it is suggested that the Complaint and Standards Body would draw 

together organisations with similar functions, it does seem to us that, in 
particular by including complaints and standards, the Body would include 
quite disparate functions, ranging from the responsibility for investigating 
complaints of maladministration on the part of public bodies to monitoring 
public appointments to ensure that they are made on merit  

 
• In the absence of more detailed and costed proposals regarding the proposed 

Complaints and Standards Body, it is difficult to comment in detail but the 
Commission does have some doubt that the proposals allow significant scope 
for savings.  If, as is suggested, the current functions were maintained, most 
of the savings would appear to be in relation to shared services, perhaps 
particularly a shared location, all of which could potentially be achieved 
without the proposed structural changes. 

 
Reporting Mechanism 
 
11. The SPCB recognises that the Commission and the CIO are Ministerial 
appointments and that the Government may have a view on these bodies merging 
with Parliamentary bodies.  The Committee is invited to consider the appropriateness 
or otherwise of merging Parliamentary and Ministerial bodies.  The Commission and 
CIO were created relatively recently and Parliament took the view that the 
Commission and CIO should report to Ministers, rather than to Parliament.  It seems 
to us that the considerations that applied then apply equally now and we invite the 
Committee to consider whether the advantages of adopting the SPCB’s proposals 
now outweigh those considerations. 
 
12. The Committee may be interested to know the reporting mechanisms of some 
other organisations within the United Kingdom exercising similar remits to the 
Commission.  For example, The Adjudication Panel for Wales reports to the Minister 
for Social Justice and Local Government and the Adjudication Panel for England 
reports currently to the Department for Communities and Local Government, but will 
transfer to the Tribunal Service from April 2009.
 
Proposed structure 
 
13. The SPCB considered various potential structures, including one office holder 
and a Commission structure, their preferred choice being the Commission structure. 
 
14. The Commission supports the view that vesting all the functions in one 
individual would be too onerous for that individual and agrees that, should the SPCB 
proposal be adopted, a Commission structure would be the most appropriate.   The 
Standards Commission for Scotland is, of course, already operating within a 

                                                 
1 Paragraph 21 SPCB additional evidence to Committee dated January ‘09 
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Commission structure and we would have very real reservations about a proposal 
that would include our adjudicatory role being undertaken by one individual.  
 
15. It is our outstanding that the SPCB’s proposal is that complaints about an 
alleged contravention of the relevant Code by a councillor or member of a public 
body would continue to be investigated by the CIO who would report the outcome to 
the new Commission.  We assume it is proposed that the remit of the new 
Commission would include the adjudicatory functions currently exercised by the 
Commission and have some concern that these functions would form a small part of 
a much wider remit.  Whilst the number of Hearings held by the Commission is 
comparatively low, the importance of these proceedings – to the parties and bodies 
concerned and to the public who are entitled to have confidence in the standards 
applied by elected and appointed members and in the robustness and impartiality of 
the enforcement procedures – should not be underestimated.   Further, the skills and 
expertise required by Commission members who will be required to chair and sit as 
members of Hearing Panels may be different from those otherwise required by 
members of the new Commission.   
 
16. In the SPCB’s oral evidence to the Committee taken on 9 December a 
structure involving a chief or head commissioner, with a commission and individual 
commissioners with specialist interests, was mentioned.  Should such a structure be 
adopted it would, in our view, be imperative that the decisions of Commission 
members responsible for adjudicating on ethical standards in relation to councillors 
and members of public bodies, were not open to interference other than by 
successful appeal to the sheriff principal.  When acting in its adjudicatory capacity, 
the Commission, and any new Commission charged with these functions, must be,  
and be seen to be, independent and impartial.  
 
17. The Commission supports the SPCB’s recommendation that the CIO function 
should be retained within any new body “… with the CIO having, as present, 
separate functions and the independence to exercise his or her investigatory role 
without interference from the overarching body (Commission).”2     Section 10(2) of 
the 2000 Act provides that the Commission shall not direct the CIO as to how that 
Officer carries out any investigation and we consider this separation of investigation 
and adjudication processes essential in terms of preserving the impartiality of the 
adjudicatory body.    
 
Conclusion  
 
18. As outlined at paragraph 9, the Commission welcomes and supports 
proposals that would lead to an improvement in public services or savings to the 
public purse, provided that the savings would not lead to an unacceptable 
deterioration of the service.  We do, however, invite the Committee to consider the 
concerns we have outlined in relation to how the SPCB’s proposals might operate in 
practice.  
 
3 February 2009 

                                                 
2 Paragraph 57 SPCB additional evidence to Committee dated January ‘09 
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WRITTEN SUBMISSION BY STUART ALLAN, CHIEF INVESTIGATING 
OFFICER, ETHICAL STANDARDS IN PUBLIC LIFE IN SCOTLAND TO THE 
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE  
 
Introduction 
 
1.1 I am the Chief Investigating Officer (CIO) having been appointed by 

Ministers under section 9 of the Ethical Standards in Public Life etc. 
(Scotland) Act 2000 (the 2000 Act). 

 
1.2 I welcome the opportunity to assist the Committee in its remit. My 

submission will focus on the legislative framework for the regulation of 
the conduct of elected and appointed members, although I will also 
comment on some of the wider issues being considered by the 
Committee. 

 
2.0 Functions of the CIO 
 
2.1 The CIO has the statutory function1 of investigating and reporting to 

the   Standards Commission on cases in which a councillor or member 
of a devolved public body is alleged to have contravened the 
Councillors’ Code of Conduct or the Members’ Code of Conduct, as 
the case may be. 

 
2.2   The CIO and the Commission are separate and independent bodies;                          

essentially the CIO has the investigative function and the Commission 
has the adjudicative function (in cases referred by the CIO to the 
Commission where he has found there has been a breach of the 
appropriate Code). 

 
2.3 The jurisdiction of the CIO and the Commission covers all councillors 

(there are 32 local authorities in Scotland) and over 100 devolved 
public bodies (including National Bodies, NHS Boards, Regional 
Transport Partnerships, National Park Authorities, Further Education 
Colleges and Community Justice Authorities). 

 
2.4       In cases where I have concluded there has been a breach of the 

relevant Code of Conduct a formal report2 is submitted to the 
Standards Commission. The Commission is then responsible for 
deciding upon these cases and, in appropriate instances, it will hold 
hearings to make final determinations. 

 
3.0 Summary of workload from 2003 to 2008 
 
3.1 Full details of the workload of the CIO’s office (and the Commission) 

can be found in the joint Annual Report for 2007/083. 
          

                                                 
1  Section 9(2) of the 2000 Act 
2  section 14 of the 2000 Act 
3  www.standardscommissionscotland.org.uk/documents/StandardsCommissionAnnualReport0708.pdf 
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Complaints received by CIO 

 
3.2      The number of complaints received over the period from 1 May 2003 

(when the Codes of Conduct came into force) to 31 March 2008 has 
been as follows: 

 
           Complaints against councillors 1,086 
 Complaints against members of    

public body     13 
Others (outwith jurisdiction)      15  
       ____ 
  1,114 

  
Complaints dealt with by CIO 

 
3.3 The outcomes of the complaints have been dealt with as follows: 

 
Conclusion of breach of Code    34 
Conclusion of no breach/no further action  830 
Outwith Code/jurisdiction/withdrawn  186 

    ____ 
Total  1,0504

 
  

Timescale for dealing with Complaints 
 
3.4 The timescale for dealing with complaints by the CIO in the last 

financial year has been as follows:- 
 
Completion within 3 months  76% 
Completion within 6 months  98% 
Completion within 9 months   100% 
 

   
 Hearings by the Standards Commission 
 
3.5  To date 21 cases have been considered at hearings convened by the 

Standards Commission. In all cases the Commission have held there 
has been a breach of the Code of Conduct.  

 
4.0 Issues to be addressed - Key objectives relating to standards 

 
4.1 From my perspective dealing with standards of conduct, I am of the 

view that – in considering any proposals or structural change under the 
auspices of the public sector reform agenda – the following tests have 
to be applied:- 

                                                 
4 As at 31 March 2008, 64 complaints were outstanding 
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° Enhancing public trust and confidence 
 

It is essential that any changes that are contemplated should 
improve or enhance the public’s trust and confidence in the 
standards of conduct of Scotland’s elected members. This is the 
pre-eminent test. 
 

° Increasing effectiveness 
 

New proposals should achieve – and demonstrably be seen to 
be achieving - increased effectiveness in the regulation of 
standards, including in the following areas  
- improving public access to the complaints or scrutiny 

process. 
- maintaining or improving  the standards associated with 

scrutiny (particularly in the application of fairness and 
impartiality, independence and rigour and thoroughness in 
reporting).  

 
° Improving efficiency and economy 
 

In this connection any new proposals should be able to 
demonstrate best value in relation to the use of resources 
(finance, property, information technology and human 
resources). 
 

4.2 I intend to reflect these tests when I comment on specific proposals. 
 
5.0 The Nature of Complaints 
 
5.1 It is important to draw a clear distinction between complaints that relate 

to:- 
 

° services provided by public authorities 
° standards of conduct by elected and appointed members. 

 
5.2 Service complaints can relate to a whole range of matters where 

members of the public have concerns about the performance of public 
authorities; the complaints can cover any aspect of the organisation 
from the duties of a single official to those of the board of a corporate 
body. In complaints about the standards of conduct of members, these 
turn on the ability of individual members properly to perform their public 
duties; at the end of the day sanctions can (in the case of the Ethical 
Standards Act) lead to disqualification from office. 

 
5.3 In the case of service complaints, it is appropriate to provide 

administrative remedies. In the case of complaints about standards it is 
appropriate to provide judicial remedies. 
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6.0 Investigations into standards of conduct  
 
6.1 The responsibility for investigations of the conduct of elected and 

appointed members is undertaken by myself as CIO in relation to 
councillors and members of public bodies and by the Scottish 
Parliamentary Standards Commissioner (SPSC) in relation to 
members of the Scottish Parliament. 

 
6.2 In both cases, the investigation procedures are similar and both offices 

will undertake the investigations with full regard to fairness, impartiality, 
rigour and thoroughness. The investigations require to be separate 
and independent from the authority which ultimately requires to decide 
if there has been a breach of the relevant Code. In the case of the 
CIO, this will be the Standards Commission and in the case of the 
SPSC this will be Standards, Procedures and Public Appointments 
Committee of the Parliament (who then report with recommendations 
on any sanctions to the Parliament itself). 

 
6.3 Other public office holders may also receive complaints which may – to 

a greater or a lesser extent – touch on the standards of conduct by 
members. The Controller of Audit has investigative and reporting 
powers5 similar to my own in respect of matters of financial impropriety 
and the Accounts Commission have similar adjudicative powers to the 
Standards Commission to make final determinations in breach cases6. 
Complaints to the Ombudsman may also embody complaints about the 
conduct of members. There are protocols between (i) the 
CIO/Standards Commission and the Controller of Audit/ Accounts 
Commission and (ii) the CIO/Standards Commission and the 
Ombudsman respectively and these lay down operational guidelines to 
ensure that there is no undue duplication in the investigation of 
complaints. These protocols have worked well and since I became CIO 
there have been no cases where members of the public have 
complained about any difficulty either in making a complaint or in being 
sure that the complaints were been addressed by the proper office. 
 
Amalgamating the CIO/SPSC functions 

 
6.4 Following the Crerar Review, the SPCB has proposed that the 

investigative functions of the CIO and the Scottish Parliamentary 
Standards Commissioner be amalgamated into a single office (which 
for ease of reference I shall call the new standards office). The new 
office would report to the proposed Complaints Handling and 
Standards body in respect of complaints concerning councillors and 
members of public bodies and to the Standards, Procedures and Public 
Appointments Committee in respect of complaints concerning MSPs. 

 
6.5 I am of the view that, having regard to the similarity of functions, there 

would be considerable merit in having both roles brought together and 
made the responsibility of a new standards office. 

 

                                                 
5 Section 102 of the Local Government (Scotland) Act 1973 
6 Sections 103B to 103F of the 1973 Act 
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 I think there would be significant benefits with the public having access 
to a single office set-up when seeking advice about the complaints 
process relating to members’ conduct. There would also be 
comprehensive professional and administrative services (currently in 
the CIO’s office) to support the joint functions of the new office. 

 
 I also consider that the amalgamation proposals could be implemented 

with an overall improvement in service delivery and with some (albeit 
modest) overall savings in current expenditure. 

 
Adjudication of complaints against councillors/members of public 
bodies 

 
6.6 Turning to the adjudication of complaints about councillors/members of 

public bodies and MSPs respectively, my understanding is that the 
latter will continue to be dealt with by the Standards, Procedures and 
Public Appointments Committee (reporting to the Parliament itself). 
That leaves open what is the appropriate body to hold hearings for 
cases involving councillors/members of public bodies. 

 
6.7 It is important to remember that adjudicating on such complaints is part 

of what is essentially a judicial process. 
 
 The CIO, in the first instance, has to report that the findings of fact 

amount in law (and applying the civil standard of proof) to a breach of 
the relevant Code. 

 
 The Standards Commission then has to decide if the case for a breach 

has been made out in law and, if so, decide the appropriate sanction 
which can amount to 5 years disqualification from public office. (It 
should be noted that the Adjudication Panels for England and for 
Wales have the same adjudicatory functions of the Standards 
Commission and have been formally designated as tribunals for the 
purpose of hearings).7

 
 There is a right of appeal against decisions of the Standards 

Commission to the Sheriff Principal and to the Court of Session. 
 
6.8 So far as I am aware, the Standards Commission is the only body 

referred to in the SPCB submission which is essentially judicial in its 
nature. 

 
6.9 In considering the proposals by the SPCB for dealing with the 

adjudication of complaints by the new Complaints Handling and 
Standards body, I would have to express reservations as to the extent 
that there would be public confidence in the perceived ability of such a 
body (or even a delegated part of it) to undertake its duties fairly and 
independently. The main or predominant function of the body would be 
to deal with redress relating to the administrative functions of the public 
sector. Such is the scope and extent of that role that it is easy to 
contemplate criticisms being made that such a body could not also act 

                                                 
7 Section 76 of the Local Government Act 2000 
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as a fair and independent tribunal for the purposes of article 6 of the 
Convention on Human Rights; certainly the body’s functions in relation 
to public institutions could be seen as involving a conflict of interest if it 
is also being tasked to deal with complaints about the conduct of 
individual members of these institutions. 

 
6.10 For all these reasons, I consider that the adjudication function in 

relation to councillors/members of public bodies should be vested in a 
separate body dedicated to determining the matters before it on a 
judicial basis and unencumbered by other functions relating to local 
authorities and public bodies. 

 
7.0  Tenure of Office-holders 
 
7.1  An area that the Committee is considering is the period of tenure that 

should apply to office-holders to ensure functional independence. 
 
7.2  In the case of the CIO, the period of office has generally been of three 

years, on a renewable basis. The reasons for dismissal (on grounds 
relating to capability or conduct) are set out in the letter of 
appointment. These arrangements are clear and, in my view, are 
balanced and have worked well in practice. 

 
7.3 I would also take this opportunity of observing that the period of tenure 

for posts should be variable and should vary depending on the nature 
of the post and the importance to be attached to independence in 
particular cases. For example, where the responsibilities of the post 
involve holding the Government to account a long period of tenure 
would be appropriate; with posts where the responsibilities are more 
administrative, the period could be for a more limited period of years, 
renewable if performance has been satisfactory. 

 
8.0  Resources 
 
8.1  It is entirely accepted that public office-holders should be accountable 

for the level of resources which they draw upon.  In the case of the 
office of the CIO, funding is provided by the Scottish Government. The 
funding process has not in any way impacted on the functional 
independence of the office to undertake its statutory responsibilities.  

 
8.2  As far as the proposals affecting the investigation of standards of 

conduct are concerned, I think that financial savings could be made 
but, given the limited current expenditure involved, they would be 
modest. However, I consider that a proper detailed assessment of the 
costs as envisaged by the SPCB in a wider context is entirely 
appropriate. 

 
8.3  I would also observe that structural change should not be seen as 

necessary to ensure best value from resources. I think there is scope 
for office-holders to take the initiative and consider options of sharing 
resources – such as in property, IT and office support services – to 
achieve overall financial savings. 

3 February 2009 
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SUBMISSION TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM THE SCOTTISH PARLIAMENTARY CORPORATE BODY 
 
As you know the SPCB has been invited to give evidence before your committee on 
10 March 2009. 
 
I have followed the progress of your inquiry with interest and look forward to having a 
further opportunity of discussing the Corporate Body’s proposals with the committee 
next week.  As this is the last opportunity for the SPCB to offer its views, it would be 
extremely helpful if I were to be granted longer than usual to make my opening 
statement to allow me to fully expand on the approach that the Corporate Body has 
taken in relation to these important matters.   
 
I am aware that the Committee has received a significant amount of evidence and I 
have read with interest the Official Report of evidence provided to the Committee by 
some witnesses.   
 
While most of it has been constructive, the Corporate Body considers that some 
needs to be clarified and, in some cases, corrected and as I do not wish to take up 
the valuable time of the committee to go over this, I would be grateful if the 
committee would accept this letter as an additional submission to deal with these 
issues.   
 
A number of things have been said about the way we interact with officeholders and 
various issues of governance and I think it is important the SPCB has the opportunity 
to address some of these.   
 
Much has been made, in particular by the Scottish Information Commissioner and 
the Scottish Public Services Ombudsman about jurisdiction.  The Corporate Body 
does indeed come under the jurisdiction of the Ombudsman and, as Members I 
imagine are aware, the jurisdiction of the Information Commissioner also.  Members 
individually of course come under the jurisdiction of the Parliamentary Standards 
Commissioner.   
 
The key question is whether this compromises the Corporate Body’s ability to 
scrutinise budgets, etc on behalf of the Parliament.  The clear evidence is that it has 
not to date and I can see no reason why it would in future.  
 
A good example of this is that since FOI was introduced, the Corporate Body has 
dealt with 1314 cases – many of course relating to the reimbursement of Members’ 
expenses - of which 20 were referred to the Commissioner.  Not once has any 
decision taken by the Commissioner in relation to an FOI request, influenced the 
SPCB in its dealings with the Commissioner. Nor has such a claim been made either 
by the Commissioner himself or anyone connected with the FOI requests.     
 
The Commissioner in his evidence asked if there were to be a disagreement 
between the SPCB and an officeholder in relation to a budget matter, where that 
officeholder could take his/her concerns.  The SPCB, the Finance Committee and 
the officeholders have in place a Memorandum of Understanding in relation to 
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administrative arrangements to be observed in connection with the annual budgeting 
process. This provides that  
 

“If the SPCB proposes changes to the budget which in the officeholder’s 
opinion could affect his or her ability to discharge his or her functions, the 
officeholder will notify the Finance Committee in writing.  The Finance 
committee is required to consider any such matter and make 
recommendations for resolution to the Parliament”. 

 
In 2005, under that protocol the Children’s Commissioner appeared before the 
Finance Committee in support of her budget as the Corporate Body had reservations 
about whether her work programme and corresponding budget was too ambitions for 
the following year.   
 
We believe this existing, robust system adequately addresses the officeholder’s 
concerns.  It is also worth mentioning that the officeholders’ budget bids are subject 
to scrutiny by the Finance Committee as part of the Corporate Body’s annual budget 
submission.  The Finance Committee takes this scrutiny very seriously.  Indeed, it 
has been the case that when the Finance Committee considers the Corporate 
Body’s budget much of the evidence sessions have been around the officeholder 
budgets.  
 
Another concern raised with your Committee has been the lack of opportunity 
available for officeholders to discuss with Members of the Corporate Body issues 
around the budgetary process, with all the negotiations in advance of the formal 
submission being undertaken at official level.   
 
This is quite a normal process.  As you would expect, SPCB officials in taking part in 
any discussion or correspondence on these issues are clear about the views of the 
Corporate Body itself.  And we do, as has been acknowledged, give the officeholders 
the opportunity to meet with us face to face before the budgets are submitted to the 
Finance Committee.   
 
I should say, I do not recall any occasion which an officeholder has asked to meet a 
Member or Members of the corporate Body and this has been refused. 
 
As Members of the Committee might be aware, we operate a portfolio system within 
the Corporate Body whereby individual Members have a specific interest in various 
parts of the functions we undertake.  We have a portfolio Member specifically 
covering the support of Officeholders and he has met on a number of occasions with 
officeholders on an individual basis. 
 
In his evidence, the Information Commissioner has suggested that we should not be 
recruiting or helping to recruit a commissioner, we should not be determining terms 
and conditions and we should not be directing officeholders as to their office location. 
 
The Corporate Body finds these points perplexing.  Some means has to be found 
and Parliament has given the responsibility for setting the terms and conditions of 
appointment to the Corporate Body.   The Information Commissioner went on to add 
that his terms of appointment are two sides of A4 while his staff have a handbook 
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that goes with their contracts.  It is surprising that the Commissioner does not 
recognise the very significant difference between the nature of his position and that 
of his staff. As I am sure Members will know, his staff are employees with associated 
employment rights which require by law and good practice, to be set out in writing.  
Officeholders such as the Commissioner are appointees – they are not employees – 
so what is set out in writing are the conditions of appointment – no more, no less.   
 
The power of direction over office location exists at present only in relation to the 
Scottish Commission for Human Rights, as determined by Parliament. While some 
might suggest that this is to ‘control’ officeholders, we believe that it is a useful tool in 
facilitating joint working and ensuring value for money.   
 
The Chair of the Scottish Human Rights Commission was grateful for the Corporate 
Body’s support in establishing his office which, as the Committee will be aware, is 
co-located with the Scottish office of the UK Equality and Human Rights Commission 
in Glasgow thereby securing the benefits of a one door approach for the public and 
some sharing of facilities for service users. 
 
In general terms, it has been put to the Committee by a number of officeholders that 
the SPCB may have too many things on its shoulders to undertake the scrutiny role 
of officeholders.  With respect, I think that judgement is best made by the SPCB 
rather than officeholders.   
 
The Corporate Body has always had a wide range of demands to balance and its 
aims to do so in the best interests of the Parliament.  In respect of officeholders, we 
have built up considerable expertise over the years and it is worth noting that, 
wherever responsibility for scrutiny lies within the Parliament, it will still need to be 
resourced by the Corporate Body.   
  
We do recognise, however, that if there is to be change ahead in the governance of 
officeholders that this will place new demands on the Parliamentary Service in the 
short to medium term.  I hope it will provide reassurance to the Committee to know 
that the Chief Executive has been discussing this with us as part of the corporate 
change programme here in the Parliament.  One of the new Assistant Chief 
Executives has already been given specific responsibility for the support work 
associated with officeholders and I hope this sends a clear message as to the 
importance the SPCB places on its responsibilities in this area of work. 
 
I hope these comments put some perspective on the evidence you have heard and I 
look forward to appearing before your Committee next week. 
 
 
5 March 2009 
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 10 March 2009 

[THE CONV ENER opened the meeting at 10:01] 

Review of SPCB-supported 
Bodies 

The Convener (Trish Godman): Good morning 
and welcome to the fourth meeting in 2009 of the 
Review of SPCB Supported Bodies Committee. I 
have received no apologies, but Johann Lamont 
has indicated that  she will be late. I am afraid that  
one of the witnesses, Albert Tait, will probably not  
make it to the meeting. He is still in Orkney, as his  
plane is delayed. I remind committee members  
and members of the public to switch off mobile 
phones and BlackBerrys. 

The first item on the agenda is the continuation 
of the committee‟s review of Scottish 
Parliamentary Corporate Body-supported bodies.  
The first of this morning‟s evidence sessions is  
with the Standards Commission for Scotland and 
the Office of the Chief Investigating Officer. I 
welcome to the committee Janet Nixon, secretary  
to the commission; Stuart Allan, chief investigating 
officer, ethical standards in public life in Scotland;  
and David Sillars, senior investigating officer. Ms 
Nixon will say a few words, after which I will move 
to questions from members. 

Janet Nixon (Standards Commission for 
Scotland): First, I must pass on two apologies.  
Our convener, Wendy Goldstraw, would have 
been here but for the fact that she had made 
holiday arrangements well in advance of the 
committee‟s invitation. We had arranged for Albert  

Tait, a commission member, to deputise for Ms 
Goldstraw but, as the convener has already made 
clear, his plane is still in Orkney. 

We thank the committee for this opportunity to 
contribute evidence to the review. The commission 
was asked to submit written evidence on the 
SPCB‟s proposals; we did so, focusing in 
particular on the proposed complaints and 
standards body. In essence, we are very happy to 
support and to be a part of proposals for change 
that would improve services to the public or make 
savings for the public purse—or, ideally, both.  

There is scope for savings to be made through 
shared services and—perhaps—accommodation.  
As I think you know, the commission is not a large 
organisation; this year, its budget is around 
£245,000. Indeed, the combined budget of the 

commission and the Office of the Chief 
Investigating Officer is a little less than £600,000.  

Of course, we actively pursue savings where we 
can. For example, the contract for the 
commission‟s accommodation expires in October 
2009 and we are working with the Scottish 
Government‟s property services division to find out  

whether we might be able to occupy some 
underutilised accommodation in the Government 
estate. Although that might not mean a direct  
saving in the commission‟s budget, it might result  
in a saving in overall public expenditure.  

In our written evidence, we asked the committee 
to consider a few points in relation to the SPCB‟s  
proposal. Those points relate broadly to the 
rationale for the proposal; the proposed reporting 
mechanism; and how the complaints and 
standards body would operate in practice. We 
have some concerns on that last point—in 
particular, we would not want a structure to be 
adopted that would compromise the statutory  
functions that the commission currently exercises. 

We stress in our written evidence the 
significance of the commission‟s adjudicatory role,  
and of the public‟s entitlement to have confidence 

in the standards that are applied by elected and 
appointed members and in the robustness and 
impartiality of the enforcement procedures. We 
would not wish that role to be undermined by a 
structure that did not allow for decisions on those 
matters to be taken—and to be seen to be taken—
by an independent and impartial body. 

I am happy to take questions on the 
commission‟s evidence, or, if I can answer them, 
on the wider matters that the committee is  
considering.  

The Convener: I address my first question to Mr 
Allan. In your written evidence, you set out clearly  
your role and that of the Standards Commission 
for Scotland. What administrative support do you 
have to enable you to undertake your functions,  
and is that a shared resource with the 
commission? 

Stuart Allan (Chief Investigating Officer): The 
Office of the Chief Investigating Officer and the 
Standards Commission for Scotland are 
independent and separate, and are staffed 
accordingly as separate bodies. I am a part-time 
CIO who works three days a week. David Sillars is  
the senior investigating officer, and he works part  
time. We have six investigating officers who all  
work on a daily basis, depending on the workload.  

We have between us a composite gathering of 
expertise. Three of us have been senior legal 
officers in local government, and we have a retired 
procurator fiscal, a senior police officer, a senior 
ombudsperson and a former controller of audit, so 
there is a fair body of experience. We have 
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administrative support from three administrators in 
the office. That is the total number of staff with 
which we operate.  

The Convener: How do you break down those 
roles and divvy up the work? Are you able to use 
certain expertise that has been built up? 

Stuart Allan: The work is allocated on a broadly  
equal basis. At present, there is no formal 
allocation of responsibilities to the extent that, for 
example, one person will deal with declaration of 
interests and another will deal with general 
conduct. In extremely complex cases in which 
legal issues are likely to arise, there is a tendency 
for the IO who will run with that case to be one of 
the legally qualified investigating officers. When a 
large element of finance is involved, it will tend to 
be dealt with by one of the IOs who has a financial 
background. A fairly flexible allocation system is in 
place; the allocations are made broadly with 
regard to the merits of each case.  

The Convener: Do you share your 
administrative support resource with the 
Standards Commission for Scotland? 

Stuart Allan: The commission operates payroll  
and accommodation systems on our behalf, as our 
agent. It provides us with the offices that we 
require, the staff payroll system and the office‟s  
accounting system, so we do not need to become 
involved in those administrative functions. That  
works satisfactorily.  

Jamie Hepburn (Central Scotland) (SNP): To 
be clear, are you saying that all the members of 
staff you mentioned work for you and not for the 
Standards Commission for Scotland as well?  

Stuart Allan: Absolutely. There is a complete 
separation of functions between the investigative 
branch, which is our office, and the adjudicative 
branch, which is the Standards Commission. The 
staff I mentioned operate exclusively for our office. 

Jamie Hepburn: I have a wider question for al l  
the witnesses. What advantages or disadvantages 
might arise from the creation of a complaints and 
standards body, as proposed by the Scottish 
Parliamentary Corporate Body? 

Stuart Allan: There is a great deal of merit in 
what the SPCB advocates in relation to bringing 
together complaints bodies in an amalgamated 
body. Most of the functions that are being 
discussed, such as those of the Scottish Public  
Services Ombudsman, the Commissioner for 
Public Appointments in Scotland, Waterwatch 
Scotland and the Scottish Prisons Complaints  
Commission, are administrative functions. There is  
a lot of merit in pulling together all those functions 
in a single complaints body.  

I begin to have a concern in relation to 
standards, which involves a different approach,  

first, in the investigation of complaints and,  
secondly, in their adjudication. Particularly given 
the legal consequences of a finding that a breach 
of a code of conduct has occurred on the part of 
either a councillor or a member of the Scottish 
Parliament, there is a case for pausing and saying 
that the proposal to include the standards function 
is a step too far. A complete amalgamation of not  
only the administrative functions of those bodies,  
but the judicial or quasi-judicial functions might  
result in a blurring of responsibility when it comes 
to setting the appropriate standards. It is easier 
and more appropriate to have a distinction 
between the administrative process and the 
investigative and adjudicative processes, which 
are essential to the standards function.  

Jamie Hepburn: I am keen to hear Ms Nixon‟s  
perspective on behalf of the Standards 
Commission but, before we come to that, I want to 
clarify something with Mr Allan. The proposed 
body has been termed a complaints and standards 
body, but you make a clear distinction between 
complaints and standards, as different concepts. 

Stuart Allan: I am saying that there are 
essential differences between investigating 
complaints that are about administrative process—
which is important—and investigation and 
adjudication in relation to complaints about the 
standards that are exercised by elected members  
in Scotland. In the latter case, it is critical that  
there is independent review and rigour in the 
review process, but that might not be so apparent  
if the function was undertaken by a conglomerate 
body with a range of diverse activities. 

The committee must bear it in mind that,  
whereas with the administrative process, the 
approach is to try to find out what has gone wrong 
with a service, with a standards investigation, we 
find out whether there has been misconduct on the 
part of an elected member. That can have major 
consequences. If a councillor breaches the code 
of conduct, there is  the possibility of censure,  
suspension or disqualification from office. With 
MSPs, the Parliament has the final power to 
withdraw the member from its proceedings. Those 
are important consequences, so it is essential that  
the process of dealing with questions of standards 
is beyond reproach. It is going a little bit too far to 
tack on to the duties of a conglomerate complaints  
body the particular responsibilities of adjudicating 
in relation to elected members‟ standards.  

10:15 
Jamie Hepburn: That is very helpful, and it  

reflects some of the evidence that we have 
received from others.  

Do you have any reflections on behalf of the 
commission, Ms Nixon, in relation to the wider 
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benefits or disbenefits of the creation of a 
complaints and standards body? 

Janet Nixon: The commission sees potential 
benefits and potential disbenefits, as you phrase it, 
in relation to the proposal. The benefits probably  
lie in the issues that you have heard others talking 
about, including making things less confusing for 
the public. We are not sure that there is much 
evidence of confusion among the public who wish 
to make complaints about the areas with which we 
deal. However, that argument certainly exists, and 
there is the obviously potential for some savings.  
There is certainly an initial attractiveness to the 
idea of having all the bodies under one heading,  
rather than having different, quite independent,  
bodies. 

Having said that, when one looks slightly more 
closely at the functions that are undertaken by the 
various bodies, they seem to be quite different and 
disparate. There are organisations dealing with 
complaints of maladministration, and others  
dealing with complaints about individuals—in 
themselves, those areas are quite different. The 
area of public appointments in Scotland is again 
slightly different from the areas covered by the rest  
of the bodies.  

As we have stressed in our written evidence and 
as both I and Mr Allan have touched on this  
morning, the commission is conscious that, given 
its adjudicatory role, it is in a slightly different  
position from that of the other bodies. We would 
not want anything to be lost to any future 
organisation holding an adjudicatory role.  

I have heard people speaking to the committee 
about some of the benefits of having a standards 
and complaints body, such as the idea of talking 
about decisions before they are made and using 
others as a sounding board. However, in relation 
to the adjudicatory role, we feel strongly that the 
decision-making process must be very clear to the 
people who are taking the decisions, and those 
people must be both impartial and independent.  
The independence of the chief investigating officer 
from the commission in relation to his investigatory  
role is of critical importance. Our main concerns 
relate to defending the adjudicatory role, whoever 
ultimately exercises it. 

Jamie Hepburn: It seems clear from what you 
and Stuart Allan have said that you accept the 
difference between complaints about  
maladministration and the issue of standards.  
There is more than one standards body, so what  
do you think of the idea of bringing them together?  

Stuart Allan: There is a great deal of synergy 
between the CIO‟s functions and those of the 
Scottish Parliamentary Standards Commissioner.  
Our responsibilities in relation to the investigation 
of complaints about councillors and members of 

public bodies are very similar to the functions of 
the commissioner in relation to MSPs.  

I think that there is considerable benefit in what  
the SPCB is proposing. Such an amalgamation 
would bring about an improvement in the general 
service for members of the public and an overall 
improvement in the investigation system. 

The CIO‟s office provides a public service. It is  
available 9 to 5, and people can access it to obtain 
information in relation to any complaints that they 
might wish to make—they can ask about  
procedures and so on. It is important for the public  
to have the capacity to find out more about the 
function of the office and how they can go about  
making a complaint.  

On the other side of the coin, bringing the two 
offices together will mean that the combined office 
has access to the range of professional and 
administrative expertise that exists at present. If it  
were thought appropriate to bring the offices 
together, it is fair to say that  that should bring 
about an overall enhancement in the level of 
service that was available to the combined office-
holder.  

Jamie Hepburn: I would be interested to hear 
Janet Nixon‟s view on that.  

Janet Nixon: I am sorry, Mr Hepburn. Will you 
clarify which bodies you meant when you 
mentioned the different standards bodies? 

Jamie Hepburn: My reading of the SPCB‟s  
proposal is that it involves bringing together the 
Standards Commission for Scotland and the 
Scottish Parliamentary Standards Commissioner 
and combining them with the Scottish Public  
Services Ombudsman, but I am talking about  
dissecting that. You argue that there is a 
difference between the work that the SPSO does 
and the work of the standards bodies, so what  
about just bringing together the standards bodies?  

Janet Nixon: I am not trying to sidestep the 
question,  and Mr Allan might  argue differently, but  
the distinction that we draw is not so much 
between complaints bodies and standards bodies 
as between the other bodies and the adjudicatory  
role of the Standards Commission for Scotland. I 
think I am right to say that we are the only body in 
the SPCB‟s proposal that has a real adjudicatory  
role.  

Setting that aside, I suppose that the 
advantages of bringing the commission and all the 
standards bodies under one umbrella are the ones 
that have already been discussed—they involve 
savings, synergies and improved access for the 
public. However, I do not think that the proposal 
quite addresses our reservations about the need 
to safeguard the adjudicatory role.  

439



177  10 MARCH 2009  178 

 

Stuart Allan: My remark that there is synergy 
between the CIO and the standards 
commissioner‟s role is in respect of investigative 
functions. As far as the disposal of cases where 
there is an alleged breach is concerned, there 
must continue to be a separation in how cases are 
dealt with. In my view, cases that involve MSPs 
should continue to be addressed to the 
Parliament‟s Standards, Procedures and Public  
Appointments Committee, and cases that involve 
councillors and members of devolved public  
bodies should be addressed to a hearing either by  
an adjudication panel of the new body or by a 
stand-alone adjudicatory body.  

Although there will be a common investigative 
process, the disposal mechanisms must suit the 
purpose. As I mentioned earlier, the 
consequences for councillors and members of 
devolved public bodies are different from those for 
MSPs, so the adjudicatory role must be kept  
separate, as it is at present. 

Ross Finnie (West of Scotland) (LD): I have 
some sympathy with the distinction that you draw 
between maladministration by elected bodies and 
a failure to comply with standards.  

The important  public perception of investigation 
and adjudication is that elected persons should not  
be judge and jury in their own case. You advocate 
a merger of the two bodies concerned. Do you 
have a view—I hope so—about by whom the 
merged body would be appointed and to whom it  
would be responsible? As I understand it, the 
Government appointed you, whereas the 
standards commissioner is appointed in an 
interesting way by Parliament. I would not have 
thought that it was a particularly healthy option to 
suggest that members of Parliament should have 
the Government as their judge and jury. 

Stuart Allan: On the investigative function, if the 
proposal is to appoint a new standards officer to 
carry out that function for all elected members,  
including members of the Scottish Parliament, it 
seems to follow that Parliament should make the 
appointment. It would be unduly complex to have 
a system whereby Parliament and the Scottish 
Government were involved in appointing a single 
officer.  

On adjudication, I have said that the adjudication 
of complaints about MSPs should remain with the 
Standards, Procedures and Public Appointments  
Committee. The adjudication of complaints against  
councillors could be left to the new complaints and 
standards body, but to maintain public confidence 
it should be done by a stand-alone body rather 
than, as envisaged by the SPCB, by the 
complaints and standards body. 

Ross Finnie: Yes, I do not disagree with that. I 
think that that is right. However, the difficulty is 

that, as the questioning has progressed from the 
convener to the deputy convener and then to me,  
we have not ended up with a view of a significantly  
simplified structure because of the need to 
preserve the question of by whom the body would 
be appointed and to whom it would be responsible 
and the important point about the obviously  
different  adjudicatory roles that are performed in 
different bodies. 

Stuart Allan: Yes, I accept that entirely. A 
couple of points might be helpful. Someone must  
ultimately appoint the CIO or commissioner, and 
the question will always be whether the appointing 
body allows the appointed investigating officer 
sufficient independence. My experience is that,  
although ministers appoint me, there has been no 
question whatsoever of any interference in my 
functional independence. We are of course 
accountable to ministers for finance, which I have 
no concern about.  

On whether the public will be concerned that the 
CIO or the standards officer cannot, because 
Parliament appointed them, come to an 
independent view on whether an MSP has 
breached the code, I am not sure that that is a real 
issue. I have not heard anyone articulate such a 
concern in the years that I have been in my post. 

10:30 
Ross Finnie: To clarify, that is not the point that  

I am making; I perfectly understand Government 
appointing commissioners to look into a function 
that it dictates—in a sense, that is what happens 
with regard to local government. The point that I 
was making was to do not with the integrity of the 
individual office-holder, but with the difficulty that  
the public would have in perceiving the 
independence of the process if there were in any 
way a perception that Government was 
responsible for initiating, interfering with or being 
part of the process for disciplining members of 
Parliament. 

Stuart Allan: Yes, indeed. I follow that entirely.  

Ross Finnie: I follow the logic of bringing 
together the administrative functions; I was 
seeking clarification of issues relating to the public  
perception of the probity of the situation.  

Stuart Allan: I accept that. 

Jackson Carlaw (West of Scotland) (Con): I 
will approach the matter from a slightly different  
angle but go around the same course.  

You very carefully set out your reservations 
about the complaints and standards functions 
being brought together. I make no complaint about  
the fact that  the language that  you used was 
slightly subjective—you talked about one element  
being tacked on to the other and about there being 
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a conglomerate—but I suggest that there is a 
difference between the possibility that it could be 
like that and the suggestion that it would be like 
that. Is it not perfectly possible that, in bringing the 
respective subject matters together into a single 
entity, the best practice that you outline and the 
ways in which the structure is subsequently  
designed could work to protect the integrity of the 
two functions so that it was clear that neither was 
simply an afterthought? 

Stuart Allan: I think not. First of all, it is 
essential that there be a separation of function 
between investigation and adjudication. If the 
investigative and adjudicative sides were part of a 
single corporate body, there would be a major 
question about how they could operate 
independently of each other. 

Jackson Carlaw: I do not understand why that  
would be the case if there were separate integrity. 

Stuart Allan: When we had our first hearing, a 
major human rights issue was raised about  
whether the CIO and the Standards Commission 
were sufficiently independent of each other. The 
perception was that  the CIO and the commission 
were one office, which raised a question about the 
propriety of the commission hearing from the CIO. 
People thought that the CIO might become too 
closely associated with the commission.  

We prevented that from happening, but we were 
clearly put on notice that the public wanted there  
to be a clear separation of those functions.  
Further, there had to be such a separation 
because of human rights legislation. We have 
worked hard to maintain that separation and, if you 
blur that distinction, you will raise an issue about  
the final adjudication of complaints. People will say 
that the CIO and the commission come from the 
same place and therefore cannot be independent  
of each other.  

The other point is that, if the body has a 
substantial general administrative role, it is  
possible that it will have to deal with a complaint  
about the administration of a matter that touches 
on the standards of a particular councillor. For 
example, a complainant could say that, because of 
maladministration in a planning office and because 
a planning committee handled the matter badly  
and did not follow procedures properly, their 
application was not properly dealt with. Such a 
complaint would be considered and ultimately  
determined by the complaints body.  

An elected member might have acted improperly  
or inappropriately during that process, so there 
might be a question about whether they met the 
proper standards. If a complaint was made about  
that conduct and it was seen to be investigated by 
the same body that determined the 
maladministration, there would inevitably be a 

concern that the body‟s position would be 

predetermined as a result of its involvement in the 
administration complaint.  

That is why the Ethical Standards in Public Life 
etc (Scotland) Act 2000 was structured to separate 
investigation and adjudication and to leave the 
adjudication system with the Standards 
Commission as a stand-alone body that has a 
judicial function that is subject to appeal to the 
sheriff principal and thereafter to the Court of 
Session. There was a deliberate intention to give 
the Standards Commission a specific and focused 
role in deciding standards issues. 

The Convener: The CIO and the Standards 
Commission are currently separate, although they 
have a close connection as regards pay and 
ration. Could that administrative connection be  
preserved if the Government retained 
responsibility for appointments to the Standards 
Commission, or should the Standards Commission 
be governed by the corporate body? 

Stuart Allan: I am reasonably relaxed about the 
body‟s administrative support functions . As I have 
said, I do not procure my own finance or office 
accommodation. The commission conducts that  
procurement on both our behalves, which has 
worked perfectly well. As far as finance is  
concerned, I argue a case before the Scottish 
Government for my allocation of funds. That  
process can be robust, but I am accountable to the 
Government so I have no difficulty with that.  

If there were to be a conglomerate body, it could 
be argued that the person who performed the 
investigative role could not be sure that they would 
get their share, but if Parliament were minded to 
set up such a body I would be reasonably  
confident that those who were responsible for the 
investigative and adjudicative roles would get a 
fair and reasonable share of the overall resources. 

Joe FitzPatrick (Dundee West) (SNP): I want  
to return to the separation of the roles. The 
corporate body has suggested that standards and 
complaints be handled by one body, but it has 
been argued that standards are very different from 
complaints. In addition, you have suggested that  
there is a need for a separation between 
adjudication and investigation. Would it be 
possible for the investigation element of standards 
to be in with complaints, so that adjudication is still 
separate? 

Stuart Allan: Yes. All things are possible. If we 
continue to have a divide between investigation 
and adjudication—and it must be clear to the 
public that there is such a separation—the 
question is whether the investigative roles could 
be combined with the role of the enlarged 
ombudsman‟s office. That is possible. 
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A concern might be whether the investigation of 
standards, which is extremely important and raises 
questions of human and civil rights and significant  
legal issues, should be dealt with in a single office 
whose function is primarily service related. I think  
that that is one step too far, although I accept that  
it could be done. No doubt it might be possible to 
make it clear that there is a dedication of 
resources to the standards investigation function.  

I note that paragraph 57 of the SPCB‟s  

supplementary evidence states: 
“Specif ically, in relation to „standards‟ w e w ould strongly  

recommend retaining the CIO function w ithin any new 
body, w ith the CIO having, as at present, separate 
functions and the independence to exercise his or her  
investigatory role w ithout interference from the overarching 
body”.  

The SPCB can answer for itself, but the thrust that  
I take from that is that it understands that the issue 
of standards in relation to elected members  
requires specific  expertise. I endorse what the 
SPCB says on that. 

The only modest point that I would make about  
the SPCB‟s comments is that, if the CIO or the 
enlarged CIO is to be independent, I do not see 
that he has to be formally a part of the body. I am 
not currently part of the Standards Commission for 
Scotland and there would be a big constitutional 
issue if I were: the loss of the CIO‟s independence 
from the complaints body—particularly if the 
complaints body is to have any adjudicatory role—

cannot be contemplated.  

Jamie Hepburn: I have a similar question. I 
hear the concerns about the difference between 
investigation and adjudication and whether it  
would be appropriate for the Government to 
sponsor a body that investigates complaints  
against MSPs. Would it not be perfectly possible 
to combine your office, the Scottish Parliamentary  
Standards Commissioner and perhaps the 
Commissioner for Public Appointments in Scotland 
in a standards body that was sponsored by the 
Parliament? To take care of the concerns about  
adjudication and investigation, you could report  
differently, contingent on who you were 
investigating. The body would adjudicate in the 
case of councillors, as the Standards Commission 
does now, but in the case of MSPs it would report  
to a committee of Parliament. Is that not perfectly 
possible? 

Stuart Allan: Yes. In broad terms, that is  
consistent with what I have said. If you take the 
investigative role, you could combine the CIO‟s  
functions, the standards commissioner functions 
and perhaps also the public appointments  
functions—I think that the latter is more an 
administrative than investigative-judicial function,  
but you could do that.  

It is perfectly possible to have separate ways of 
reporting but, i f you add on many additional 
administrative functions, you come to the point at  
which you colour the ability of the investigation 
properly to comply— 

Jamie Hepburn: Surely all those administrative 
functions exist now. I have not proposed anything 
new, have I? 

Stuart Allan: I am accepting, in broad terms,  
the principles of what you are saying. 

The Convener: Ms Nixon, the Standards 
Commission and the CIO currently report to 
ministers. Can you explain how the reporting 
process works and its advantages? Would those 
be diminished or enhanced if the reporting was 
done to Parliament? 

10:45 
Janet Nixon: I do not think that we have 

expressed particularly strong views on what the 
changes would mean if the reporting structure 
were to alter. The commission is effectively treated 
by our sponsoring division as a non-departmental 
public body, although we do not technically fall into 
that category. As you would expect, we have a 
sponsor division and there are the normal 
budgetary controls. We normally meet the minister 
once a year to talk about the corporate plan, the 
commission‟s proposals for the future,  
performance against targets and so on.  

I do not think that our written submission 
expresses a particularly strong view about any 
potential disadvantages resulting from a change in 
the reporting mechanism other than—I am sorry if 
this appears to be batting the issue back to you—
posing the question whether you would wish us to 
report to Parliament given our adjudicatory role in 
relation to locally elected members. 

Stuart Allan: At present, I am accountable to 
the Scottish ministers, I meet the Government 
regularly, I report broadly on what I am achieving,  
and I talk about our strategic business plans and 
get approval for them. We meet the minister 
jointly, and I would be entirely comfortable with 
that accountability being transferred to the 
Parliament, as it would just be a transfer from 
Government to Parliament of the process of 
holding me to account. 

Our relationship with the Government is robust  
but constructive: i f we see issues developing, we 
can discuss them with the Government. I will gi ve 
you a simple example. The Government asked us 
whether there was a case for any review of the 
councillors‟ code. We had a positive dialogue on 

whether a review was necessary, and it was 
agreed that there was a case for a limited review. 
That was extremely constructive. 
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I hope that i f the Parliament took over 
responsibility for the CIO‟s office—as it is or 
enlarged—there would continue to be that  
flexibility of dialogue. I hope that it would be not a 
formal, fixed responsibility of just submitting an 
annual report once a year but a genuinely  
constructive relationship that permitted dialogue 
on key issues, especially the more strategic issues 
and the development of codes of conduct and 
practice. Those codes are not set in stone but  
develop as circumstances change, so it is 
important that there is dialogue between the 
accountable officer and the body to which that  
officer is accountable.  

The Convener: Do you currently produce a 
strategic plan? 

Stuart Allan: Yes. The commission and I 
together produce a corporate plan in two halves—
a three-year strategic corporate plan that takes 
account of the national outcomes—and we 
separately produce business plans that are 
renewed annually. 

The Convener: As Jamie Hepburn explained,  
the committee is charged with considering whether 
we should group certain bodies together. Certain 
housekeeping questions need to be asked, and 
this question is for both of you. You are appointed 
by the Scottish ministers for a period of three 
years, which is renewable. How long can the chief 
investigating officer, for example, be in office? Will  
you explain the basis on which your appointment  
is renewed? 

Stuart Allan: Yes. I am in my third and final 
term—I leave next year. I have been appointed for 
three years and the appointment has been 
renewed twice.  

I have read with interest the competing 
arguments about whether, to ensure 
independence, there has to be a single term of 
seven or eight years or whether a shorter, but  
renewable, term of appointment is possible. I think  
that it depends on the post—there has to be a 
horses-for-courses solution.  

At the end of each term, ministers have had the 
option to renew my appointment. I have no 
problem with that, and I do not see it as interfering 
with my functional independence—I am quite clear 
about that. The term of appointment could be 
longer, but would that not take away from the 
appointing authority the option to say that we need 
a fresh broom? 

Competing criteria have to be balanced and the 
approach has to be targeted at the specific  
circumstances of each office before a conclusion 
can be reached. I am not of the view that a single 
solution can be applied across the board. 

The Convener: A number of office-holders are 
subject to restrictions on their future employment.  
Do you think that those should apply to every  
office-holder and, if so, what do you think would be 
an appropriate period for restricting future 
employment, given that  such provisions are 
designed to prevent conflicts of interest or 
allegations of corruption? Alternatively, do you 
think that there should be no restrictions 
whatever? 

Stuart Allan: I am fairly relaxed about that. At  
present, no specific prohibition prevents me from 
working where I like after I retire from my current  
post, and there has to be a pretty obvious case for 
introducing such a prohibition. I can well 
understand that, if someone has a specific  
responsibility for regulating a function, it would be 
inappropriate for them to move into that functional 
sphere, but again it is a question of horses for 
courses. You have to apply the appropriate criteria 
to the specific office-holder and take a view on 
whether it is really necessary and in the public  
interest to place restrictions on their future 
employment at the end of their period of 
appointment. 

The Convener: Ms Nixon, will you explain the 
structure of the commission, who appoints the 
members and their terms of appointment? 

Janet Nixon: It is unfortunate that we do not  
have a commission member here to answer that  
question, but I can answer it in general terms. The 
commission currently has five members, including 
its convener, who are appointed by ministers,  
generally for terms of three years. The capacity 
exists for ministers to reappoint a member who 
has served a three-year term—my understanding 
is that the convener submits a report to our 
sponsor division that is relayed to ministers so that  
they have the information to assist in deciding 
whether to reappoint the member. 

Jamie Hepburn: Throughout our consideration,  
we have heard the commissioner-versus-
commission argument. I think that the 
commission‟s position is that the commission-style 
structure is better and that that position is  
predicated on its adjudicatory function. Will you 
expand on that and explain your concerns? 

Janet Nixon: Yes. The SPCB seemed to 
consider an individual office-holder and a 
commission structure but ultimately came down in 
favour of the commission structure. We are not  
entirely clear about how it envisages that the 
structure will work. The commission has a strong 
view on that, and I am sorry that I am being terribly  
repetitive about our adjudicatory function— 

Jamie Hepburn: I mentioned it, so do not worry. 
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Janet Nixon: The commission‟s view is that,  

ultimately, that function should be exercised by a 
commission. 

Jamie Hepburn: Why, specifically? 

Janet Nixon: There are two points. The first  
was made by the SPCB in its written evidence. If 
all the functions were given to an individual office -
holder, their task would be hugely onerous—in 
practical terms, it might not be possible for one 
individual to carry it out. I am not sure how, in that  
situation, one could avoid a lack of separation 
between the investigatory and adjudicatory  
functions. 

Secondly, we have talked about the gravity of 
the possible repercussions of a hearing and the 
sanctions that are available to the commission 
under current legislation, which range from 
censure to disqualification from office for up to five 
years. Appeal against such decisions can be 
made only on the application of the respondent  
and, initially, only to the sheriff court. Given those 
arrangements, it seems far more appropriate that  
the adjudicatory function should lie with an 
independent and impartial body, which would act  
in effect as a tribunal.  

The Convener: Mr Allan, you support the 
amalgamation of your post and that of the Scottish 
Parliamentary Standards Commissioner. Could 
one person perform both roles adequately? Do 
you think that they could maintain your impressive 
performance of dealing with 100 per cent of cases 
in nine months if, as suggested by the SCPB, their 
functions were merged into a new complaints and 
standards body? 

Stuart Allan: The answer to your first question 
is yes. There is a strong case for amalgamation of 
my post and that of the Scottish Parliamentary  
Standards Commissioner. At present, the 
workload of the CIO is greater than that of the 
commissioner, who, as he indicated in his  
evidence to the committee, stands alone and has 
no support. It would be perfectly reasonable for a 
single postholder to carry out both functions,  
especially given that there is an in-house body of 
professional and administrative expertise to lighten 
the load generally. 

A single postholder would not be unable to 
prioritise properly—they could see fairly clearly  
which cases merited personal attention and which 
did not—and the administrative support that was 
available would increase the capacity of the office 
to provide a service to members of the public  
when they make inquiries about what to do when 
submitting a complaint. Our office could provide 
the public with helpful information on the process 
and procedures for complaints. 

The Convener: Thank you for your attendance 
and answers this morning. Once we have read the 

Official Report of today‟s meeting, we may want  

write to you for clarification of certain points.  

We will have a five-minute comfort break to 
allow people to stretch their legs. 

10:59 
Meeting suspended.  

11:05 
On resuming— 

The Convener: I welcome our second panel of 
witnesses and thank them for attending to give 
further evidence to our review. Tom McCabe MSP 
is a member of the SPCB; Paul Grice is the clerk  
and chief executive of the Scottish Parliament; Ian 
Leitch is the Parliament‟s director of resources and 
governance; and Huw Williams is head of office-
holder services and allowances policy at the 
Parliament. 

Before we move to questions, Tom McCabe wil l  
make an opening statement. As the committee is  
keen to hear the SPCB‟s response to the evidence 
that we have received to date, I will—for the first  
time ever—allow a little more time for that  
statement. 

Tom McCabe (Scottish Parliamentary 
Corporate Body): You have always been very  
kind to me, convener.  

I begin by stressing that my comments this  
morning have been discussed fully and agreed by 
the SPCB. In an attempt to contain what I have to 
say, I have already written under separate cover to 
the committee with specific responses to some of 
the evidence that it has received, but my 
statement will still be longer than usual and, for 
that, I apologise and crave the committee‟s  
indulgence. 

It might be useful i f I set out some of the 
background to our proposals, as we sense that  
there might—and I stress the word “might”—be a 
perception that we are driving some wider agenda.  
The proposals are consistent with the wider public  
services reform agenda, which has already 
received general support in the Parliament. As 
members will  recall, Professor Lorne Crerar 
carried out a review of regulation, audit, inspection 
and complaints-handling bodies. Although his  
recommendation for a single scrutiny body in 
Scotland did not receive overwhelming support, it  
is fair to say that there was a general consensus in 
the Parliament in favour of a more simplified 
structure in the wider public sector. That also 
seemed to be the Parliament‟s general mood 
following the most recent debate on the subject, 
which took place last November.  
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Apart from the Scottish Public Services 
Ombudsman, the bodies that the committee is  
considering do not fall directly within the 
categories on which Professor Crerar reported.  
However, it seems entirely sensible that, at  a time 
when changes in the structure of the public sector 
are being considered, the bodies that are funded 
by the SPCB should also be reviewed.  

Professor Crerar re-emphasised some of the 
recommendations that were made in the Finance 
Committee‟s 2006 report on accountability and 
governance. That committee noted the potential  
“lack of co-ordination of w ork betw een” 

scrutiny 

“organisations operating in the same sphere”  

and recognised the need for better collaboration 
and sharing between them. It recommended that  
“Bodies w ith similar roles and responsibilit ies should be  
amalgamated w herever possible;”  

that 

“The potential to pool the resources of existing bodies … 

should be considered w herever possible w ith a view  to 
streamlining these organisations”;  

and that 
“Unnecessary … remit overlaps should be dealt w ith by 
removing responsibility from one of the bodies involved and 
adjusting budgets”.  

It is fair to say that the commissioners were 
created on a pretty ad hoc basis. For instance, i f 
the Scottish Human Rights Commission had been 
established before Scotland‟s Commissioner for 
Children and Young People, would we have gone 
ahead with the proposal for a separate children‟s  
commissioner? Perhaps not. 

That said, all  the commissions and 
commissioners were established for good 
reasons, and much of the original rationale holds  
good. I am not unduly critical of the approach;  
indeed, I supported much of it, as did the great  
majority of our parliamentary colleagues.  
However, what I and my corporate body 
colleagues are suggesting, with the benefit of 
hindsight, is that we could organise those 
functions more effectively. We are not making an 
argument for or against those functions; we are 
simply saying that rationalising the organisation of 
their delivery is both desirable and possible.  

Two underlying principles drive our proposals:  
making access as simple as possible for users of 
services, in essence by providing a streamlined,  
one-stop-shop approach; and achieving public  
services that provide the best value for money.  
The corporate body argues that the onus is as  
much on the people who are defending the status  
quo to prove that  the current arrangements  
represent best value for money as it is on those of 

us who advocate change to demonstrate that our 
proposals could help to reduce costs. 

We are experiencing an exceptional economic  
climate. As members know, circumstances have 
deteriorated substantially since the committee‟s 
establishment. It is evident that public spending 
will be extremely  tight during the next few years—

and probably beyond. That underlines the need to 
consider the structure of the bodies that the SPCB 
supports, to ensure simplified public access and—

I make no apology for this—greater value for 
money. It is unlikely that a similar opportunity will  
arise for some time. 

We can postulate savings on a logical basis, but  
at this stage we do not propose to talk definitively  
about pounds and pence. What we can say is that, 
where several relatively small organisations 
separately arrange their corporate services,  
accommodation and promotion arrangements, 
grouping the organisations together sensibly can 
ensure that arrangements are more cost effective.  
The same principle underlies the approach to joint  
procurement and shared services that the 
previous Government initiated, which has been 
continued by the current Government and has 
demonstrated that services can be secured more 
effectively. 

We cannot prove that the proposed approach 
will save money until the contracts are tendered.  
There must be willingness to judge which course 
of action is most likely to deliver the best outcome. 
What makes our view reasonable? Let us consider 
all the office-holders who are supported by the 
SPCB. Out of a total budget of £7.5 million, the 
combined totals of this year‟s budgets show that  

almost £5 million is being spent on staff costs, 
£257,000 is being spent on staff-related costs 
such as training and travel, £584,000 is being 
spent on accommodation, almost £500,000 is  
being spent on advisers, and £1.1 million is being 
spent on running costs, which include research 
and promotion.  

Given that Scotland‟s Commissioner for Children 
and Young People is spending £96,000 on 
accommodation and the Scottish Human Rights  
Commission is spending £75,000 on 
accommodation, there must be scope for savings 
in bringing together the two bodies. On 
participation, promotion and research, which are 
included in organisations‟ running costs, the 

children‟s commissioner is spending £380,000 and 
the SHRC is spending £310,000. It is logical that  
drawing together the bodies‟ resources  into a 
single research team would bring scope for 
savings and for more sharing of ideas and 
expertise.  

Scale is an issue. Relatively small 
organisations—which is what we are dealing 
with—carry certain overheads. We are trying to 
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focus on savings in such areas. I propose that, i f 
the committee is persuaded that the corporate 
body‟s proposals—or a version of them—offer a 
sensible way to proceed, we work with the 
commissioners to produce more detailed analysis 
of the cost provision, to inform the financial 
memorandum to the legislation that  would be 
needed to bring about change.  

We proposed a separate complaints-handling 
and standards body. We suggested that there 
should be a commission with a chair and three or 
four members, who might have specific  expertise 
and be able to take the lead in areas of the 
commission‟s work. Whatever its composition, the 
commission would draw on the expertise of 
existing staff in the offices that currently carry out  
those functions. Existing functions will not change 
but be realigned into simplified structures. We 
propose similar arrangements for a rights body,  
and we propose no change for the Scottish 
Information Commissioner. 

11:15 
I note that some of the main concerns from 

some office-holders are about the amalgamation 
of complaints handling and standards. If 
committee members are not persuaded of the 
merits of amalgamating those, I invite them to 
consider having, at the very least, a single 
standards commission. Such a commission could 
comprise the existing Standards Commission for 
Scotland and the Scottish Parliamentary  
Standards Commissioner. In our view, such a 
body could also provide the functions that are 
currently undertaken by the Office of the 
Commissioner for Public Appointments in 
Scotland.  

Under such a proposal, a chief investigating 
officer could be appointed to undertake 
investigations into complaints and to report to the 
new commission on any potential breaches by 
councillors or members of public bodies. Reports  
into alleged breaches by MSPs would continue to 
be sent to the Standards, Procedures and Public  
Appointments Committee so that, as at present,  
the Parliament could determine any sanctions. We 
suggest that the chief investigating officer should 
be a parliamentary appointee rather than a 
ministerial appointment as at present.  

In oral evidence to the committee, the Scottish 
Parliamentary Standards Commissioner accepted 
that his functions and those of the Standards 
Commission both involve investigations but in 
different contexts. The different contexts would be 
taken full account  of by  the different reporting 
routes that I have described. The evidence of the 
chief investigating officer shows that there is  
considerable merit in aligning the standards 

functions. Indeed, the chief investigating officer‟s  

submission states: 
“I think there w ould be signif icant benefits w ith the public  

having access to a single off ice set-up w hen seeking 
advice about the complaints process relating to members‟ 

conduct … I also consider  that the amalgamation proposals  
could be implemented w ith an overall improvement in 
service delivery and w ith some (albeit modest) overall 
savings in current expenditure.”  

It is only fair to point out that the chief investigating 
officer does not support our proposal to have 
complaints handling under the same body.  

The Scottish Parliamentary Standards 
Commissioner said that he occasionally receives 
complaints that should go to the Standards 
Commission because 
“there is confusion betw een the tw o names apart from 
anything else.”—[Official Report, Review of SPCB 
Supported Bodies Committee, 20 January 2009; c 70.]  

Given my earlier comments about simplification 
being a driving force behind our proposals, we 
think that we have an opportunity to address that  
point. Under our proposals, it would not matter 
whether such confusion existed in the mind of a 
member of the public because the commission 
would be set up to deal with the complaint without  
having to pass the person on to another body. 

We stand by our proposal that such a body 
should be a commission rather than a 
commissioner. The creation of a commission as a 
body corporate would address some of the legal 
status issues that have been drawn to the 
committee‟s attention. It  would provide for a broad 
range of experience at senior level. As I have said,  
individual commission members could have 
responsibility and expertise for specific functions.  
Indeed, specific decisions could be delegated to 
individual commission members. The commission 
approach mitigates the risk of too much decision-
making power being entrusted to one individual.  

I disagree profoundly with the Scottish 
Information Commissioner‟s comment that  
“decisions that are taken on a majority bas is do not 

engender public  confidence.”—[Official Report, Review of 
SPCB Supported Bodies Committee,  3 February 2009; c  
88-9.] 

I can think of a number of situations in which 
majority decisions are deemed perfectly adequate.  
Appeal court decisions are one example. Closer to 
home, here in Parliament a simple majority of 
members is sufficient to change the legislation 
governing the country. 

On our proposals for a rights body, I 
acknowledge that evidence that the committee has 
received shows that there is concern in some 
quarters about subsuming children‟s rights into a 

general rights body. I appreciate the views of the 
various children‟s organisations that have taken 
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the time to submit evidence to the inquiry.  
However, I believe that, with some clever thinking,  
most of the concerns that have been raised could 
be addressed. It will be open to the committee to 
propose legislative changes that make clear the 
specific requirement for children‟s rights to be 
promoted within the new body. The legislation 
could include provision for a specific commission 
member to have responsibility for children‟s rights. 
In addition, consideration could be given to 
including the word “children” in the title of the new 
body.  

All that could be achieved while we enable 
streamlining that could simplify the landscape,  
encourage cross-fertilisation of ideas on 
promotion, for example, and produce better value 
in the provision of support services and 
accommodation.  

Under the proposed governance arrangements,  
Parliament would approve a strategic plan. As 
parliamentarians, we would therefore be able to 
ensure that children‟s rights were catered for 

under the new arrangements. 

On functions, the children‟s commissioner may 
consider issues that relate to the children of 
asylum seekers, but that will happen in isolation. A 
more general rights body could take a more 
holistic view of issues that relate to asylum 
seekers and their children, which could be a better 
outcome.  

I acknowledge that care must be taken when 
quoting from outside material, but I draw 
members‟ attention to paragraph 6 of “General 
Comment No 2 (2002)” by the United Nations 
Committee on the Rights of the Child, which says: 

“Where resources are limited, consideration must be 
given to ensur ing that”  

all 
“available resources are used most effectively for the 
promot ion and protection of everyone‟s human rights, 
including children‟s, and in this context development of a 
broad-based” 

national human rights institution 

“that includes a specif ic focus on children is likely to 
constitute the best approach. A broad-based”  

institution 
“should include w ithin its structure either an identif iable 
commissioner specif ically respons ible for children‟s rights, 
or a specif ic section or division responsible for children‟s  
rights.”  

That makes a strong case for the rights body that  
we have proposed.  

A further advantage of our proposed approach is  
that the new body would in principle be capable of 
incorporating new rights-focused commissioners  
over time. That would give the Parliament the 

option of creating new responsibilities without  
having to establish new bodies each time, such as 
a commissioner for older people.  

We urge the committee to support providing the 
SPCB with the powers that the Finance 
Committee recommended to provide for greater 
accountability of office-holders whom the 
Parliament funds. I take issue with some of the 
arguments that have been made to the Review of 
SPCB Supported Bodies Committee for diluting 
the SPCB‟s responsibility. Most of the arguments  
appear to be based on jurisdiction, because the 
SPCB is subject to review by some office-holders. 

The central point is that all bodies that  
Parliament establishes must have a line of 
accountability back to Parliament for their overall 
performance and their expenditure. We suggest  
that parliamentary committees should take a 
closer interest in overall performance. Some 
certainly have, but a more systematic approach to 
the review of annual reports would be desirable.  
That would also have benefits when we consider 
the strategic plans that might be required to be 
submitted.  

I argue that the corporate body has discharged 
effectively the function of ensuring on the 
Parliament‟s behalf that funding that the 
Parliament allocates is properly scrutinised since it  
was handed that responsibility by Parliament. As 
has been pointed out to the committee, the 
corporate body comes under the jurisdiction of the 
Scottish Public Services Ombudsman and the 
Scottish Information Commissioner. However, the 
key question is whether that  compromises its  
ability to scrutinise budgets on the Parliament‟s  

behalf. The clear evidence is that that has not 
affected that ability and I see no reason why it  
would in the future.  

It is important to note that the Scottish 
Information Commissioner said in his evidence:  

“I do not feel particularly vulnerable. I have been allow ed 
to get on w ith my job, I am able to take tough decisions and 
I am adequately resourced, so I do not come here w ith any 
complaints.”—[Official Report, Review of SPCB Supported 
Bodies Committee, 3 February 2009; c 99.] 

In one sense, that is the most eloquent answer to 
the concerns that have been expressed. I suggest  
that it fully supports the corporate body‟s view that  

it is possible to fall technically within a body‟s  
jurisdiction while performing a scrutiny role of that  
body on the Parliament‟s behalf.  

The Finance Committee‟s report following its  
inquiry into governance arrangements in 2006 
recommended that the SPCB should play a more 
proactive and demanding role in the scrutiny of 
commissioner budgets. In that  year, we therefore 
invited bids from each office-holder on a zero-
based approach, to ensure rigorous justifications.  
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We received a bid from the Scottish Public  
Services Ombudsman for a budget increase of 30 
per cent over the previous year, and a bid from the 
Scottish Information Commissioner for an increase 
of 19 per cent. After some negotiation, the office-
holders submitted revised and reduced budgets  
with increases of just over 7 per cent for both 
offices, which we were more comfortable in 
presenting to the Finance Committee. Those 
agreed budgets still allowed both offices to 
increase their staff complement to help them with 
their respective case loads. We were anxious to 
ensure that both offices would be able to perform 
their statutory duties within those budgets. 

I am afraid that a question arises with regard to 
the justification for the original figures. We now set  
a guideline for what might be acceptable, but that  
does not mean that we would dismiss any budget  
that exceeded that percentage, if that were 
justified. However, we cannot have a lack of 
accountability or any impression that there is  
unlimited money—the Finance Committee was 
very strong on that. In other words, independence 
of function does not equate to unlimited finance. 

I am on my last few paragraphs, convener—I 
apologise for the length of my statement. 

We note from the Government‟s evidence its  
view that our scrutiny processes could be more 
transparent. We also note that the Government 
has helpfully suggested that a framework be put in 
place to set out the accountability arrangements. 
We would be happy to consider entering into such 
a framework agreement with our office-holders.  

We assure the committee that we will make the 
approval and monitoring of office-holders‟ budgets  

more transparent. We intend to accommodate a 
public session with the office-holders on the 
scrutiny of their budgets and to put all  
correspondence to do with the scrutiny process 
into the public domain. That will, of course, be in 
addition to the public session that the Finance 
Committee already holds each year as part of the 
annual budget process, which historically has had 
a clear focus on office-holders as well as a range 
of other key corporate body responsibilities. 

I appreciate that my opening statement has 
taken some time longer than is normal. We felt  
that it was important to address the large body of 
evidence that the committee has received during 
the weeks that it has spent on the inquiry. I 
appreciate the committee‟s indulgence, and we 
will do our best to answer any questions on what  
we have said.  

The Convener: Thank you, Mr McCabe—we 
have indeed heard a lot of evidence.  

There have been a lot of complaints from office-
holders that, although your proposed restructuring 
of the offices is vast, they were not consulted or 

given any idea that that was what the SPCB was 
considering. Why did you not initially consult the 
office-holders on the very wide-ranging proposals  
that you put forward? Most office-holders have 
made such a “complaint”.  

Tom McCabe: To some extent, it is a chicken-
and-egg scenario. It is clear that  there has been a 
move towards considering how we can rationalise 
these structures in the Parliament. Members have 
indicated, particularly in the two debates that have 
taken place, that they would like to travel in that  
direction. Given that indication, the Parliament  
decided to set up this committee to examine what  
was possible.  

In the light of the SPCB‟s experience—as I 
mentioned when I spoke to the committee a few 
months ago—we decided that our proposal might  
be a suitable way forward. We make proposals to 
this committee, and it is ultimately for the 
committee to make up its mind. During that  
process, the committee has taken evidence from 
and heard the views of the office-holders.  
Although I acknowledge that the committee has 
heard the views to which the convener referred, I 
have to say that the office-holders were aware,  
from the dialogue that has been going on for some 
time, that there was a view that some areas could 
be rationalised. That did not come as a bolt from 
the blue.  

11:30 
As commissioners were set up over time, the 

Parliament gradually took a different view about  
how it framed the legislation setting up 
commissioners. In the light of experience of how 
accommodation had been secured previously by  
commissioners, when the Scottish Human Rights  
Commission was established, Parliament decided 
to include a provision in the legislation giving the 
corporate body authority over determining what  
kind of accommodation it should have and where it  
would be, and authority to look at  where there 
could be amalgamations with other bodies. All 
those things were developing over time—we could 
see that, the Parliament could see it and, frankly, I 
do not understand why individual commissioners  
could not see the direction of travel.  

Ross Finnie: Before we move on, I want to 
establish a quasi -constitutional issue. I have 
always had the view and, having listened to all the 
evidence and your statement this morning in 
particular, I remain of the view that the SPCB, as 
the sponsoring body, has an absolute and 
unquestionable interest in the performance of the 
commissioners; their effectiveness and efficiency; 
the effectiveness of their administrative 
arrangements; the procurement and utilisation of 
their assets; their staffing; and, fundamentally, as  
you pointed out in your statement, their financial 
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accountability. Therefore, I agree with the latter 
part of your response to the convener, which was 
that no one could be in any doubt that there has 
been a substantial amount for the Finance 
Committee and others to look at. 

However, I have some difficulty with the way in 
which, on the basis of no evidence, the corporate 
body arrived at a view that it could simply  
pronounce on the functions and discharge of 
matters that are contained in parliamentary acts 
about which you have taken no evidence. Despite 
that, you express a resolute view that what is  
proposed will work, that there will be no diminution 
in delivery and that there will be no effect on it.  
You had no evidence and it was not an area in 
which the corporate body had any particular 
exchange, so I am not sure on what authority the 
corporate body can write such a report addressing 
the functions of those commissioners. 

Tom McCabe: Like anyone else in the 
Parliament, we do not need authority to express a 
view. We were invited to give evidence and we 
decided to give it. I stressed the point when I 
spoke to you before, and I cannot stress it too 
strongly, that the Parliament is now 10 years old.  
We now have a significant body of experience of 
dealing with the various commissioners who came 
on stream during those 10 years. In the light of the 
experience not just of the politicians in the 
corporate body but of the professional officers who 
have served it over the 10 years, we formed a 
view that some of the commissioners‟ functions 

could be rationalised in the proposed way. As I 
mentioned earlier, the two driving forces for that  
are that it would provide a more simplified 
structure and source of access to the general 
public, and that it could provide more value for 
money. When I spoke a few moments ago,  I gave 
two examples of that. In fact, I prayed in aid a 
comment from the Scottish Parliamentary  
Standards Commissioner in which he explicitly 
recognised that there are occasions when there is  
confusion in the minds of members of the public  
about where they should take a complaint about  
standards. 

As regards value for money, as I said earlier, we 
can postulate savings on a logical basis. Where 
we can secure a rationalisation of accommodation,  
there are potential savings to be made. Clearly,  
where we can rationalise the procurement of 
research and promotional work, there is potential 
for savings. Parliament, in its wisdom, included in 
the Scottish Commission for Human Rights Bill the 
facility for the SPCB to determine the 
accommodation for that office and to look for 
opportunities for it to share accommodation. The 
chair of the Scottish Human Rights Commission 
has acknowledged in evidence to the committee 
that that has been beneficial and that his office is  
now co-located with the Scottish office of the 

United Kingdom body. He acknowledges that that  
provision in the legislation has been of benefit to 
him. That  is one of the things that helped us to 
shape the overall view that we are now proposing 
to the committee. 

Ross Finnie: With respect, that is not the point  
that I am making. The point that I am making is  
that, although the corporate body is extraordinarily  
well placed to advise a committee that is looking 
into the matter on the administrative, financial and 
other savings that can be made through different  
groupings, in my humble opinion that is different  
from pronouncing on how those commissioners  
can discharge their functions effectively on the 
basis of no evidence. I do not dispute that  better 
arrangements could be made in respect of assets 
and personnel. We have had invaluable evidence 
on that from the corporate body. Nevertheless, I 
have difficulty in understanding how you are able 
to say, having taken no evidence on the matter,  
that the different functions can simply be merged 
with no effect at all. 

You make it clear in your evidence how fairly  
you, as the sponsoring body, deal with all the 
bodies in terms of the financial and other expertise 
that the corporate body has. Indeed, you are right  
to point out to us that some of those who came to 
give evidence perhaps misunderstood that. On the 
other hand, I am not sure how you, as the sponsor 
of those bodies, can say that you deal with them 
fairly in financial terms when you have a view that  
there should be only three of them, not six. That  
seems to be going beyond the function and 
powers of the corporate body. 

Tom McCabe: With respect, I think that we are 
in danger of dancing on the head of a pin. The 
corporate body is offering its view to the 
committee and it is the committee, not the 
corporate body, that will make recommendations 
to Parliament. We have not recommended the 
elimination of any functions, as I tried to make 
clear earlier. I have said that functions could be 
realigned and that there could be a rationalisation.  
We have not said that although the Parliament, in 
its wisdom, decided that there should be a specific  
focus on the rights of children, we no longer think  
that that is the case. We have deliberately not  
done that and will not do that, as that is not our 
function. 

It is similar to the argument that is sometimes 
put forward when a public body issues a 
consultation document and someone says that it  
has prejudged the issue because it has printed a 
bit of paper when the paper should be blank. That  
is dancing on the head of a pin. Where should the 
public body start from? Should it produce a 
document that helps to generate discussion,  
opinion and thought or should it start from nothing 
whatever? In the light of our experience, we have 
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tried to produce something that will allow the 
committee to consider what recommendations it  
might want to put to Parliament.  

Johann Lamont (Glasgow Pollok) (Lab): 

Everybody is sympathetic to the role of the 
corporate body. Everybody likes to see what it is in 
favour of but nobody wants to have to make the 
hard choices about how that plays out in terms of 
budgets and so on. However, one of the lessons 
that the Scottish Government has learned is that it  
can declutter itself of very few bodies easily  
because such bodies are often created because 
there is a particular need. The challenge that we 
face is to make a distinction between what is  
functional, which can be brought together, and 
what is core business. We will deal later with some 
of the assumptions about what functions can 
comfortably be transferred to the Equality and 
Human Rights Commission. 

Did you give any thought to consulting other 
committees? The Finance Committee had 
obviously taken a view, but there are anxieties in 
other subject committees about the model that the 
corporate body is proposing. 

My second question is about the assumption 
that the corporate body came to a view and then 
set up a committee that would will the means. That  
is a bit of a block, because people set their views 
against the corporate body‟s proposals.  

Alternatively, your evidence could have the same 
status as everybody else‟s, with it being for the 
committee to decide on the issues. However, that  
assumption has impeded the debate. Rather than 
take a strong line on the options that you identified 
and setting them out as the corporate body‟s view, 

did you consider consulting committees and 
producing something that would have been more 
like an options paper? 

Tom McCabe: To be completely frank, we did 
not consider consulting other committees. For 
some time, right back since 2006, when the 
Finance Committee produced the report that I 
mentioned, the corporate body has been getting a 
strong steer from that committee. Ultimately, we 
go to the Finance Committee with the corporate 
body‟s overall bid for finance. Since the 2006 
report—and, to an extent, a wee bit before that—
the Finance Committee has put particular 
emphasis on the allocation of money to 
commissioners and has suggested that there are 
possibilities for further rationalisation. 

If I understood your second question correctly, 
you asked about the suggestion that the corporate 
body had established this committee to rubber-
stamp its proposals. I do not think that we felt that  
at any time. We have always been aware that we 
are walking a pretty fine line because, ultimately,  
any changes will happen through Government-
proposed legislation. The Government is 

promoting a public service reform bill, within which 
the proposals that we are considering would be 
contained.  

As I said when I gave evidence to the committee 
previously, we had discussions with the Cabinet  
Secretary for Finance and Sustainable Growth on 
the proposed public service reform bill in order to 
try to get the balance right. The direction of those 
discussions was that although the cabinet  
secretary is ultimately responsible for proposing a 
bill, the corporate body can, in the light of its  
experience, make suggestions. However, the 
Government has to decide which proposals to 
proceed with in legislation. Through those 
discussions, the Government became comfortable 
with the notion that the wider question should be 
examined by a parliamentary committee that  
would make recommendations, and that the 
Government could then make a call—given that it  
is a minority Government—on the final shape of 
the legislation. I do not know whether that answers  
your question properly.  

Johann Lamont: Possibly. Given the role of 
committees, people would have been a bit ill -
advised to think that the committee was going to 
rubber-stamp the proposals, even if that had been 
the plan. However, I believe that some people 
perceived that the committee was established as a 
consequence of the corporate body taking a view. 
We certainly need to debate where the 
responsibility will  lie, once the corporate body‟s  
proposal is tested in committee, to will the means 
for the proposal to be taken forward. It might be 
convenient for the Government to park difficult  
issues with a committee. We need to consider that  
further. 

My central point is, however, that there is a view 
that the corporate body‟s approach was to make 

proposals that were to be tested by the committee,  
rather than contribute to broader consideration of 
what we do about the issues. That is important,  
because it raises the question of how considered 
the corporate body‟s view is. It weakens your 
argument if, as Ross Finnie suggested, you have 
not taken all sorts of evidence before making the 
proposals.  

Nevertheless, the committee will be responsible 
for ensuring that the dialogue is not just between 
the Finance Committee, the SPCB and this  
committee, because other strong interests with 
expertise in, for example, education have a view 
on what the appropriate vehicle should be.  

11:45 
Tom McCabe: It would be unfortunate indeed if 

the perception was as members have outlined. I 
would regret that as much as they would. Such a 
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perception would certainly impact on people‟s view 

of the eventual proposals.  

I take the point about consulting other 
committees. We decided that that was not  
necessary, which the committee may think was 
right or wrong. However, I stress again that, since 
the Finance Committee‟s 2006 report, there has 

been a drive for the SPCB to take a much more 
proactive and robust role with regard to budgets. 
Emanating from that is the view that one way to 
take a more proactive role is to assess whether 
the various bodies could be organised better and 
how that could be done without impinging on, or 
reducing, their functions. 

Ross Finnie: Convener, I seek clarification and 
I apologise if I have misunderstood what Mr 
McCabe said. I understood him to have said that  
the process started as a Government drive for 
public service reform, that changes would be 
made largely at the behest of the Government and 
that this committee was asked to consider the 
issue in that light. I seek clarification on that  
because,  as I understand it, although that was the 
initial driver, the Government realised that it had 
no authority to amend the commissioners‟ 

functions because they are within the provenance 
of Parliament, and so any changes to their 
functions or arrangements will be made by a 
committee bill and not by a Government bill.  

The Convener: I was going to ask that question,  
because the committee‟s remit states clearly that 
any changes will be 

“by w ay of a Committee Bill”,  

not by way of a Government bill. In addition, I 
inform Mr McCabe that the committee has taken 
evidence from other committees, albeit that it is 
written evidence. However, the point is that we 
asked other committees for their input to our 
deliberations. I emphasise that Ross Finnie is  
correct that any changes would be made by a 
committee bill—perhaps from this committee—and 
not by a Government bill. 

Tom McCabe: I fully understand that. In fairness 
to the Cabinet Secretary for Finance and 
Sustainable Growth, he took considerable care to 
avoid issues that are within the provenance of the 
Parliament rather than the Government in the 
knowledge, in a sense, that what we are 
discussing would not be part of a Government bill  
but would be in line with the general trend of 
examining public services, and that the bodies 
within the SPCB‟s remit would be considered at  
the same time. However, I fully acknowledge that  
that would be done through a different  
parliamentary route in terms of the kind of bill that  
would be presented to Parliament. 

The Convener: Okay, we have cleared that up.  
I want to have a look now at the proposed 

complaints and standards body. The ombudsman 
undertook an independent review of the first two 
quarters of 2008, which showed a complainers‟  
satisfaction rate of 39 per cent in relation to the 
time that was taken to deal with complaints by the 
ombudsman. Given that, what makes you consider 
that the ombudsman can satis factorily take on 
further responsibilities? 

Tom McCabe: In a sense, it is the opposite of 
that, because we propose a new body. We do not  
propose that the ombudsman take on new 
functions but that  a new body be created to take 
on those functions, which is a different thing 
altogether. It would have been wrong of us to form 
the suggested view on the basis of the 39 per cent  
figure because we rightly have to tread a fine line 
between oversight of the body and interference in 
its functionality, which we try to avoid. If our view 
had been formed by that statistic, we would have 
been wrong from the start. Essentially, we are 
saying that there should be a new body rather 
than that the ombudsman should simply absorb 
other functions. We propose that a new body be 
created to consider a wider range of functions.  

The Convener: The functions of the Scottish 
Parliamentary Standards Commissioner, the 
Standards Commission and the SPSO are loosely  
similar in that they all undertake investigations and 
prepare reports. Do you consider that that is  
enough to overcome the significant differences 
that exist at present in report handling? 

Tom McCabe: Yes. Essentially, all that work is  
done by chief investigating officers who then 
report in different ways. In the case of the Scottish 
Parliamentary Standards Commissioner, it is the 
Parliament that decides on the sanction. A lot of 
the matter is about the initial investigation, and we 
believe that there is adequate capacity to do that.  

Jamie Hepburn: I have a related question. In 
your introductory remarks, you noted the evidence 
that has been given to us. This morning, we heard 
a lot about the difference between complaints  
about service failure or maladministration and 
complaints about standards. You seem to 
recognise that difference.  Is that now your 
position? You went into some detail on an 
alternative model whereby there would be a 
combined standards body. 

Tom McCabe: I was just saying that that is  an 
option.  

Jamie Hepburn: You suggested, assuming that  
that option was followed, that the standards body 
should still be a Parliament -sponsored body.  
Obviously, some Government -sponsored bodies 
would come under it. If a separate complaints  
body was proposed that covered Government-
sponsored bodies, should the same thing apply? 
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Should the complaints body be a Parliament-
sponsored body? 

Tom McCabe: Yes. There would be a real 
conflict if it was a Government-sponsored body. 

The Convener: At present, Waterwatch 
Scotland is wholly funded via a levy that is  
collected by Scottish Water. How do you envisage 
Waterwatch being funded in the future if it  
becomes an SPCB-sponsored body? 

Tom McCabe: We have said that we will  hand 
that issue back to the minister. It is for the 
Government to resolve the matter. I might add that  
the corporate body has no fondness whatsoever 
for playing even a small part in determining the 
bills that drop through people‟s letterboxes.  

The Convener: Scotland‟s Commissioner for 

Children and Young People told us that the body 
has been fairly successful in its short existence.  
How would its amalgamation into a rights  
commission ensure that its work on children 
retained a distinct voice in the new body? 

Tom McCabe: A number of the points that I 
made earlier are relevant to that. It has been 
suggested that the new commission would present  
a strategic plan to Parliament, which could 
examine the plan and determine its focus on 
children. As I said earlier, Parliament could 
determine the title of the commission, and in doing 
so could emphasise the rights of children. 

Also, the new body could take a more holistic  
view. I think that the example that we gave—on 
asylum seekers—is a good one. The existing 
commissioner can consider the children of asylum 
seekers but cannot consider all the other human 
rights issues that surround their families. I think I 
also mentioned that, under a commission model,  
legislation could require an individual 
commissioner to take specific responsibility for 
children‟s rights. 

Those are some of the suggestions that we have 
made. However, we are not the fount of all  
wisdom, and suggestions from the committee and 
others can add to those.  

Johann Lamont: There is a great deal of 
controversy about the matter. The model that you 
suggest is to have an overall body with discrete 
commissioners, and you would probably ring fence 
the funding to give reassurance.  

The Scottish Human Rights Commission has not  
organised itself in that way; it has generic  
commissioners and, as far as I can see, it is  
suggesting that it would not be possible to 
reorganise itself in that way. Is it the case that you 
are not arguing for a merger but for a completely  
different new body? Would there be costs 
associated with that? 

The SHRC tells me that it regards its  
responsibilities as  being to look at areas that are 
more marginal and which have previously not had 
any real attention or focus. I think that one of the 
areas that are mentioned in the corporate plan,  
and on which it is consulting, is mental health. Its  
view is that there are issues around human rights  
that could be captured, such as meeting the needs 
of people with mental health issues, which would 
include children. Scotland‟s Commissioner for 

Children and Young People is saying that, in such 
circumstances, children‟s rights will always lose 
out in the competition with the rights of adults and 
that, in any case, the structures do not allow for 
that.  

Although your model sounds interesting and I 
can see the logic for it, it would not be a merger;  
you would simply be getting rid of the bodies and 
starting again. Is that possible, given the 
constraints that you have identified in relation to 
the functions, rather than the legislation? 

Tom McCabe: I think that it is possible. It  
depends how you look at the model—you can 
describe it in different ways. If you are talking 
about creating a new body, that  would,  in itself,  
achieve rationalisations and savings. The secret  
would be in the attention that Parliament paid to 
the detail, shape and form of legislation on that.  
Such legislation could determine how the new 
body would operate, the emphasis it would put on 
children and whether there would within it be a 
separately designated commissioner whose 
function was specifically around children. A raft of 
guarantees, checks and balances could be 
inserted in the legislation to ensure that that  
emphasis existed. Our view is that there is a 
benefit  in being able to take a holistic view. Yes—
there could be specific emphasis and there could 
be a specific commissioner dealing with children,  
but the commission‟s ability to take a more holistic 
view of the things that impact on a child, or the 
people who are associated with them, could be of 
benefit.  

Johann Lamont: The convener can correct me 
if I am wrong, but my understanding of the 
evidence from the Scottish Human Rights  
Commission is that, given the responsibilities with 
which it is charged, it would not be possible to use 
the model that you are proposing to cover the 
range of needs that are identified.  

Tom McCabe: I have to say that I understood its  
evidence differently. I thought that it was quite 
enthusiastic about the suggestion.  

Johann Lamont: I think the commission is  
enthusiastic about caring about children‟s rights. I 
think that it has a chair and three or perhaps four 
members and that they will all take whatever 
responsibility—they are not going to be a 
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children‟s commissioner within an older person‟s  

commission or whatever.  

Tom McCabe: I think that we can determine 
that. If Parliament thinks that that would be a 
suitable way to proceed, the legislation that we 
shape will decide how the commission is formed 
and how it operates in the future. Undoubtedly, we 
have learned from experience with 
commissioners.  

Parliament changed its modus as it formed 
legislation covering different commissioners. The 
example that I gave earlier was the Scottish 
Human Rights Commission. I am thinking 
particularly of accommodation and co-location. We 
learned lessons from the way in which other 
commissioners had established their 
accommodation. We can do the same in this case. 

It is perhaps overoptimistic to say that we would 
have a blank sheet of paper, but Parliament has 
the opportunity to decide the shape of a fresh 
piece of legislation, or any amendments that are 
necessary to take account of the concerns that  
members have expressed. The concerns that you 
are expressing are legitimate in my view and 
would, I think, be legitimate in the view of the 
corporate body.  

I would be horrified if what we were proposing 
would dilute the protection that we offer children. If 
anything, we think that what we are proposing can 
enhance that protection. People are, of course,  
entitled to take a different view of that—I 
understand that—but it is important for me to 
stress that that is the motivation behind what we 
are proposing. It is not just some detached 
accountant‟s view of how we can save a few 
pounds. 

The Convener: My memory of the evidence 
from the Scottish Human Rights Commission is  
that it took a general view but when asked 
specifically about the issue, it thought that  
specialisation would be possible if it were to 
incorporate the role of the Commissioner for 
Children and Young People.  

12:00 
Jamie Hepburn: That is certainly  my 

recollection. Although the commission said that it 
had chosen not to structure the organisation in 
such a way, it seemed to indicate that that would 
not be impossible.  

Tom McCabe seemed to suggest that one way 
of protecting the rights of children would be to 
include the word “children” in the title of the new 
organisation. A human and children‟s rights  

commission sounds a bit cumbersome and 
unwieldy. The fact that it would be a rights body 

for human beings implies that the rights of children 
would be included in its work.  

Tom McCabe: We are quite good at producing 
cumbersome titles. 

Jamie Hepburn: And cumbersome questions.  

Tom McCabe: You are being unkind to yourself.  

Words are important. That would be one way of 
sending a reassuring signal to people that we had 
the right things in mind and that the proposed 
legislation had the right intention. I fully accept that  
the content and structure of that legislation and the 
skill that is put into its drafting will be far more 
important than the title, but the title will send a 
signal. Titles are important, too, in the sense that  
when Parliament comes to consider a bill, what is 
in its long title can sometimes determine what  
amendments can be made to it. 

Jamie Hepburn: I have another question, which 
is about the length of time it takes the SPSO to 
report on some complaints. What is the corporate 
body‟s position on an idea that the SPSO seems 
to accept, which is that an arrangement should 
apply that is similar to the one that applies to the 
Scottish Parliamentary Standards Commissioner,  
whereby it must prepare a report to the sponsor if 
it fails to undertake an inquiry within a set period of 
time? Would you be in favour of such an 
arrangement for the ombudsman or for any 
alternative complaints body that might be 
proposed? 

Tom McCabe: Broadly, yes—but we need to 
take great care about interfering in the functioning 
of the office-holders. There could be a duty to 
report. Mr Leitch wants to make a point about that. 

Ian Leitch (Scottish Parliament Directorate of 

Resources and Governance): The committee will  
recollect that the Finance Committee and 
Parliament in general had concerns about the 
reappointment process for commissioners and 
wanted to consider how they could be assessed. A 
procedure was introduced that was applied to one 
of the commissioners, which we have adapted to 
perform an annual assessment. As Mr McCabe 
points out, that must be carried out with great  
care.  

Broadly, the process that we intend to use wil l  
involve the annual issuing to office-holders of a 
self-assessment questionnaire. They will  complete 
the assessment, but we will not see it—it will go to 
the independent assessor, who will assess it, 
together with the statistics that we seek quarterly  
from commissioners about how much work they 
have and how long cases are taking. A dialogue 
will take place and the independent assessor will  
report to us. The intention is to avoid conflict and 
our getting involved in operational arrangements. 
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We have not rolled out that process because the 
ombudsman has sought early leave, the standards 
commissioner‟s term is up and the children‟s  
commissioner is leaving. We intend to roll it out,  
with the safeguards that we have in mind. 

Tom McCabe: In the context of a wider concern 
about performance, I mentioned the need for 
parliamentary committees to take a more active 
role in scrutiny of the commissioners‟ annual 
reports. That is extremely important. Some 
committees have done that, but there is certainly  
scope for our committees to spend more time 
examining parts of the reports about which there 
are concerns, and getting the commissioners to 
expand on the reasons for the causes of concern.  
That would address any concerns about  
interference in the functioning of the office-holders.  

The Convener: When I asked who would fund 
Waterwatch Scotland, you said that that would be 
a matter for the minister. For absolute clarification,  
do you have views on who should investigate 
private water suppliers in the future, given that any 
legislation that we produce could not competently  
maintain that aspect of Waterwatch Scotland‟s  
jurisdiction? Who would look at such complaints?  

Tom McCabe: I have no views on the issue. 

The Convener: You suggest that the Office of 
the Commissioner for Public Appointments in 
Scotland be merged with the proposed complaints  
and standards body. What is your thinking behind 
that suggestion, given that the post of 
Commissioner for Public Appointments is slightly 
different  from the other positions that would be 
included in the body? Why do you consider that  
the commissioner‟s functions are a good fit with 

the proposed body? What would be the 
advantages of such a merger? 

Tom McCabe: The basic thread that runs 
through the proposal is that all  three posts are 
concerned with standards. We thought that it 
might be suitable to include the Commissioner for 
Public Appointments in Scotland in the complaints  
and standards body because their role is to 
maintain the standards of public appointments. 
The commissioner has one of the lowest profiles  
of all commissioners, but their work is about  
enhancing public confidence in the fact that due 
process has been followed and undue influence 
has not been exerted when people are appointed 
to public positions. Because of that link, we 
thought that  the most appropriate place for the 
commissioner was a body that deals with 
standards for public bodies, councillors and MSPs. 

The Convener: You propose that any 
restructured body should operate as a 
commission, along the lines of the Scottish Human 
Rights Commission. We have noticed that the 
Scottish Public Services Ombudsman has an 

extremely wide jurisdiction under her sole 
authority. Can you explain the benefits of a 
commission approach to that role and indicate 
whether, in light of the evidence that you have 
received,  you favour the ombudsman being 
converted into a commission? There is a 
significant difference between the two 
arrangements. 

Tom McCabe: I stand to be corrected, but I am 
sure that the ombudsman as currently constituted 
has an executive board. If I recall correctly some 
of the submissions that I have read, when 
complaints are taking an exceptional length of time 
to resolve, they are reported to the executive 
board, so that the reasons for that can be 
examined. The arrangement is different, but not  
very different, from a commission.  

I am sorry if I am being simplistic, but if I were to 
ask five people on the Royal Mile to explain the 
meaning of the titles “Scottish Public Services 
Ombudsman” and “commission, or commissioner,  
for public service complaints”, I think that they 

would understand the second more readily. Like 
members of the committee, I get many 
representations from the public on the issue.  
People have different views on the ombudsman 
and do not think that they have adequate recourse 
if they are unhappy with her decision. However,  
the pre-eminent issue for me is that the word 
“ombudsman” is just a title—in my experience as 
an elected member over a number of years, it 
does not have resonance with or mean much to 
most people. The title “commission, or 
commissioner, for public service complaints” 
would explain the body‟s functions much better to 

members of the general public. 

In line with our comments on commissions in 
general, we think that there is merit in taking a 
more broad-based approach to some of the 
difficult decisions that need to be taken. In my 
view—other people may disagree—in the world 
that we live in, the pressures that are placed on 
individuals are sometimes difficult to deal with.  
Having the sounding board of a commission that  
includes different experiences could be beneficial 
and lead to more rounded outcomes. I made that  
point when I spoke to the committee previously. 

The Convener: On the governance role, does 
the SPCB wish to continue to sponsor these 
bodies? Do you see that as a core function of your 
role? 

Paul Grice (Scottish Parliament Clerk and 
Chief Executive): The SPCB remains willing to do 
that. The functions have been placed upon it  
through various acts of Parliament since about  
2000. The Finance Committee considered the 
matter in some detail in 2006—we gave evidence 
to that committee as part of that consideration—
and concluded that, on balance,  the SPCB should 
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retain that role. The SPCB never sought that role,  
but the huge experience that it has built up as a 
result of being given it is the strongest argument in 
favour of maintaining the current arrangement.  
That is particularly true if the committee ultimately  
decides to propose change of some sort, because 
that will mean that we will go through a 
challenging two or three years, in which the 
experience, knowledge and understanding of the 
SPCB will be invaluable. Further, i f we are to 
move to a new model of scrutiny within the 
Parliament, that will add another element of 
change. 

The SPCB reflected carefully on the matter and 
is quite happy to continue in the role, should the 
committee decide to recommend that it should.  

The Convener: If all the recommendations to 
add new bodies to the SPCB were agreed, what  
effect would that have on staffing within the 
Parliament and for the port folio member? 

Tom McCabe: The chief executive can answer 
that much better than I can, but part of the 
corporate change programme that has been under 
discussion for some time has addressed that  
question.  It might even have done so in advance 
of the current considerations. I say that to help 
Paul Grice; I hope that he finds it helpful. 

Paul Grice: It is. I have already identified one of 
my most senior colleagues to lead on this matter,  
whatever the committee recommends. Indeed, he 
is tracking the work of this  committee, so that,  
regardless of what you recommend, we can hit the 
ground running. There is an existing high-quality  
team, but I brought  in some new senior level 
leadership, recognising that any change that you 
propose will require leadership. I can give an 
absolute assurance to the committee that I will  
ensure that the necessary resources are in place.  

On the portfolio approach, one of the 
advantages that we have is that the portfolios of 
two SPCB members overlap in this area, which 
gives us extra strength. Mr McCabe has a broad 
interest in all  matters financial—he leads for the 
SPCB in its dealings with the Finance Committee,  
which has traditionally  taken a strong interest in 
the issue—and Mr Pringle has taken a strong 
interest in individual commissioners. The SPCB is  
strong in this area, and it is fair to say that it would 
give the issue a high priority. Clearly, if the 
committee makes recommendations, the SPCB 
will ensure that it is in a position to deliver any 
changes that you recommend. 

Tom McCabe: It is not written in tablets of stone 
that it should be the SPCB that looks after these 
matters. As the chief executive said, the 
responsibilities were handed to the SPCB over 
time. 

Individual commissioners expressed concerns 
about there being a jurisdictional conflict. We need 
to remember that, if we decide that a 
parliamentary body other than the SPCB should 
have those responsibilities, the individuals on that  
body will be under the jurisdiction of the same 
commissioners. It might be argued that a 
parliamentary committee would be slightly more 
open than the SPCB. In that regard, I said earlier 
that the SPCB would be delighted to hold a public  
session and to make all the correspondence freely  
available. However, I was surprised that the 
commissioners preferred a more open model; I will  
be frank and say that, during my time on the 
SPCB, I can think of occasions when it would not  
have been in their interest to have a more open 
model.  

12:15 
The Convener: The ombudsman and some 

commissioners say that there is a lack of 
transparency in their dealings with the SPCB. Do 
you agree? What will you change to address those 
concerns? 

Tom McCabe: I was a bit surprised by some 
commissioners‟ comments. The commissioners 
deal a lot with the professional officers who 
service the corporate body, as is the case in any 
organisation. Politicians are aware of that and the 
outcomes of discussions are brought to the 
politicians. 

During my time as a member of the corporate 
body, I am not aware of any request from a 
commissioner to discuss an issue having been 
refused. Indeed, I am not aware of any such 
request having been made. Commissioners have 
been invited to come to the corporate body to 
discuss budgets, and such discussions have taken 
place. The discussions were not in any way 
limited; commissioners were perfectly free to raise 
whatever issue they wanted to raise. That  
approach will continue.  

I say in all sincerity that I am aware of no 
instance in which a commissioner‟s opportunity to 
express a view or concern has been blocked. If a 
commissioner was unhappy with the budget that  
the corporate body approved, they could appeal to 
the Finance Committee, under the memorandum 
of understanding between the corporate body, the 
Finance Committee and the commissioner. The 
Finance Committee cannot direct the corporate 
body. However, if the committee recommended to 
us that we reconsider our approach in the light of a 
presentation from a commissioner, it is 
inconceivable that we would not do so. 

Jamie Hepburn: I do not know whether this  
surprised you, but we heard from office-holders  
that they are concerned about what they perceive 
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to be a tension between the independence of their 
office and scrutiny of their budgets and 
operations—in particular, their strategic plans. Do 
you agree that there are inherent tensions in that  
regard? If so, how will the corporate body deal 
with the problem? If not, how will you deal with the 
perception? 

Tom McCabe: I was surprised. I have seen no 
evidence whatever of such tension. The Scottish 
Information Commissioner said that he has not felt  
in any way compromised, that he has not been 
limited in terms of his budget and that he is able to 
take tough decisions. He told the committee that  
he had no complaints—I am paraphrasing the 
extract from the Official Report that I quoted 
earlier, but that is the essence of what he said.  

This morning, I read the supplementary  
evidence that the committee had requested from 
the Scottish Public Services Ombudsman, which 
mentioned tensions. I was surprised by the 
comment, which came after the ombudsman had 
talked about arrangements for funding the United 
Kingdom Parliamentary and Health Service 
Ombudsman. When I looked at the UK 
ombudsman‟s website, I found that the Treasury  

takes decisions on funding and makes 
recommendations to ministers. Not  many people 
have a good track record in influencing the 
Treasury—I say that with the greatest of respect to 
the Treasury. I was surprised that the SPSO 
prayed in aid a Westminster system that is, in 
effect, determined by the Treasury and ministers,  
given that the system in Scotland is determined by 
parliamentarians. 

I did not fully understand the SPSO‟s comment 

about tensions, but it is fair to say that there is 
more comprehensive engagement between 
commissioners and the officials who service the 
corporate body, so perhaps the chief executive will  
comment.  

Paul Grice: I reinforce the point that Mr McCabe 
made. We have had a good relationship with all  
the commissioners, over a long time. Like Mr 
McCabe, I am not aware of circumstances in 
which a commissioner has felt unable to get  
access to me or to the corporate body.  

Let me also reinforce Mr McCabe‟s point about  

the Scottish Information Commissioner‟s evidence.  
Across the piece, he is the commissioner who has 
taken the most decisions that affect the 
Parliament, including—as members are well 
aware—decisions on the reporting of members‟ 
allowances. The corporate body has received a 
large number of freedom of information requests, 
mostly in respect of MSPs. A significant number of 
those cases—perhaps around 20—has ended up 
on the desk of the Scottish Information 
Commissioner. Anyone who knows the 

commissioner will acknowledge that he always 
takes decisions without fear or favour.  

Over the piece—in addition to Mr McCabe‟s  
point about the commissioner‟s comments—while 
we have been under that jurisdictional overload,  
the corporate body has given the Scottish 
Information Commissioner a steadily rising budget,  
which has increased broadly in line with inflation.  
There is clear evidence that, notwithstanding the 
fact that the Scottish Information Commissioner 
has made a number of decisions that have 
impacted upon us, the corporate body has 
sustained the commissioner‟s broad budgetary  
position throughout that period. That is a powerful 
answer to any concerns that one cannot, on the 
one hand, scrutinise information about a body and,  
on the other hand, be subject to that body‟s  
jurisdiction. Over a period of time when it has been 
the subject of a considerable jurisdictional issue,  
the corporate body has demonstrated that it has 
undertaken in a mature way what it was asked to 
do by the Finance Committee. There can be no 
question that the corporate body has allowed that  
jurisdictional issue to influence its decisions on 
scrutiny of budget. 

Jamie Hepburn: I want to explore the issue of 
the SPCB‟s jurisdiction over scrutiny. Further to 
what has been said—I think that Tom McCabe 
might have commented on this a wee bit already—

would any additional supplementary powers assist 
the corporate body in undertaking its scrutiny role? 
I think that reference was made to the Scottish 
Commission for Human Rights Act 2006, from 
which it was suggested that lessons could be 
learned. 

Tom McCabe: Certainly, the provisions on 
determining the location—or co-location—of the 
commission that were inserted into the Scottish 
Commission for Human Rights Act 2006 were 
beneficial, as the commission has recognised. I 
think that it would be beneficial to have such 
powers for the other office-holders, as well as  
specific budget approval.  

Jamie Hepburn: Does the corporate body need 
any other powers? 

Paul Grice: I think that those are the key issues,  
but the details would need to be considered in 
drafting the legislation. Mr McCabe‟s last point is 
quite c ritical. At the moment, with the exception of 
the Scottish Human Rights Commission, the 
budget position is slightly ambiguous. The 
Parliament gave an approval power to the 
corporate body only in respect of the Scottish 
Human Rights Commission. If such a power were 
given to the corporate body alongside the 
accommodation issues, the corporate body would 
have the powers that the Finance Committee said 
that it should have. Clearly, if the committee 
recommends that we should go down that route,  
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some detailed analysis will  be required to ensure 
that the drafting is right. However, I think that  
those are the essential tools that the Finance 
Committee recommended.  

I think that the corporate body has felt that it has 
been able to play a fuller role with the Scottish 
Human Rights Commission. As Mr McCabe said,  
that has not necessarily been antagonistic. Ahead 
of the commission‟s establishment, we were able 
to put in a lot of work to secure co-located 
accommodation alongside another body. As 
Professor Miller said, that assisted the 
commission. We simply do not have such powers  
in respect of any other commissioner. Those are 
the two key powers that I think that the corporate 
body needs.  

Jamie Hepburn: Tom McCabe talked about the 
need to be realistic and not to expect that finance 
is unlimited. In the opinion of the corporate body,  
should an office-holder‟s budget be set to match 
that office‟s strategic plan, or should the strategic  
plan be set to match the budget? 

Tom McCabe: There should be an interactive 
discussion. The one should not predetermine the 
other because, otherwise, we start to negate the 
usefulness of the strategic plan. For example, if 
the new standards body proposed a strategic plan 
that involved taking on two investigating officers  
and 10 press officers, I do not think that we would 
approve that budget. There must be an 
interaction—I have nothing against press officers. 

Johann Lamont: My questions concern terms 
and conditions. They are intended to get on the 
record some of the points that have been raised 
with us. As appointees, the office-holders do not  
have the usual employment rights, so how are 
their terms and conditions determined? How and 
by whom is their performance monitored and 
assessed? If a motion to remove an office-holder 
from post were to be debated, who would speak 
on their behalf and defend them? 

Tom McCabe: On the first question, one of the 
commissioners made the point—I hesitate to call it  
a strange point, but it was surprising—that  
although their appointment letter was two sides of 
A4, the staff in their office were issued with terms 
and conditions and an employment booklet  
outlining everything to which employees are 
entitled under law and good practice. In fact, the 
commissioner has unique and preferential 
protection, in that it takes a vote of two thirds of 
the Parliament to remove them from office—that is  
not a bad piece of employment protection—and 
their terms are broadly laid out in the relevant  
legislation.  

Ian Leitch: The Parliament sets out what the 
office-holders can do. They are office-holders, not  
employees or contractors. They are uniquely  

placed and their terms are set out mainly in 
statute. We intend to roll out a mechanism for 
considering performance while respecting their 
operational independence.  

That tails into another issue that has been 
addressed to the committee: the questions 
concerning liability about which the existing office -
holders are concerned. The commission model 
would do away with that issue, because the law of 
Scotland recognises bodies corporate. For 
example,  the Auditor General for Scotland is an 
appointee—an office-holder—but also a member 
of the board of the body corporate that is known 
as Audit Scotland. One of the members  of the 
Parliament‟s corporate body is sitting here in front  
of the committee. The body corporate is a well-
recognised model that would remove the 
difficulties, but we also have procedures in place 
to deal with them. We now have a condition that,  
when a commissioner takes up office, they take 
the existing staff on the same terms and 
conditions and that, when they leave, they make 
arrangements with the incoming commissioner so 
that there is a constant loop to overcome the 
difficulty. 

However, we also look for an additional power of 
indemnity in the event that any reassurance is  
required or an issue is raised because of the 
uncertainty about a commissioner‟s personal 

liability and the office‟s liability. There is no such 
concept as the corporation sole in Scots law—at  
least, not in Scots law as I was taught it some 
years ago. 

Tom McCabe: Johann Lamont‟s last question 
concerns territory that, thankfully, we have not  
been in and to which I hope we will not get. The 
answer would depend on how such a motion came 
to the Parliament. Any member has the right to 
lodge a motion if they feel that an office-holder 
should be removed. That would be a serious 
proposal and the Presiding Officer would be 
interested in ensuring that the debate was full and 
frank. If a motion were lodged, it would be 
surprising if a member of the corporate body did 
not contribute to the debate. However, the 
member who lodged the motion would need to 
justify it and other members would contribute 
either for or against in the light of their individual 
experience.  

Johann Lamont: I presume that there is some 
kind of constraint on members just sticking down 
such motions. Otherwise, a member could keep 
lodging them as a form of harassment.  

Do office-holders have the normal 
responsibilities of an employer to their staff?  

Ian Leitch: Yes. 

Joe FitzPatrick: I have another couple of 
questions on terms and conditions. How is  
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remuneration for office-holders determined and 
monitored throughout their term? In taking 
evidence, we have discussed whether office-
holders should be restricted from applying for 
other posts while they are in office and for a period 
after they have been in office. What are your views 
on that? 

Tom McCabe: Paul Grice will deal with the first  
question.  

12:30 
Paul Grice: The corporate body is generally  

given a duty to set salaries. In the past, it has 
sought advice from the Review Body on Senior 
Salaries, so office-holders‟ salaries are now 
broadly pegged to a civil service mechanism. That  
means that salaries  tend to increase annually,  
broadly in line with a measure of inflation, as  
pegged. 

Tom McCabe: We discussed the second 
question when I previously spoke to the 
committee. The instinctive reaction is reluctance to 
allow people to undertake other duties while they 
are in post. As for the period after an office-holder 
relinquishes their post, as others in the room 
know, when a person ceases to be a minister, they 
receive a letter from Downing Street or a 
commissioner in London that says that if they want  
to take up a particular post outside the public  
sector, they should discuss it with the body that  
sent the letter. If that is done, any exchanges are 
made public. That person might or might not be 
advised to take up the post. I have never tested 
that system, although I have seen instances that  
make me wonder how it works. 

The answer depends on what the office-holder 
does but, in some instances, the ability to take up 
posts should be restricted. I see no case for being 
too heavy-handed but, if much of what we do in 
public life is based on perception, a somewhat 
troublesome perception might be created if people 
moved from a particular function into a variety of 
jobs. 

Joe FitzPatrick: We heard evidence that  
suggested that the current system is too 
restrictive. If someone has experience that  we 
want to maintain in public service, perhaps a way 
to bring those skills back in and to make 
exceptions could be found.  

Tom McCabe: I do not disagree with that. We 
are a small country—there are only 5 million of us.  
How we use our human capital is critical to how 
we move forward. However, it is important that we 
are always mindful of the perception that could be 
created and that we try our best to guard against  
that. 

Jackson Carlaw: It is some time since you 
reached the last few paragraphs of your opening 
statement, so you might be relieved to know that  
we are now reaching the end of the housekeeping 
questions that have been set.  

A slight perception of anxiety has arisen about  
the legal status of office-holders, which we have 
spoken to several people about. They have 
suggested that the existing difficulties with the 
legal status of office-holders would be resolved if 
they became sole members of bodies corporate.  
Do you have views on such an approach? 

Tom McCabe: We agree with that suggestion.  
The commission model would create a body 
corporate, which would address the issues that  
have been raised.  

The Convener: The last few questions are on 
the ombudsman‟s supplementary written 
response. Does the corporate body have a 
comment on the supplementary evidence in that  
response on the handling of complaints against  
the corporate body? 

Tom McCabe: At the start of my introduction, I 
said that my comments had been discussed and 
agreed by the corporate body. However, the 
corporate body has not discussed the 
ombudsman‟s paper, because of time limitations.  
With that caveat, I ask the chief executive to 
comment.  

Paul Grice: I looked carefully into the matter 
when I saw the evidence, because from my 
memory—I have been in post for the entire time 
that the ombudsman has been in place—I was 
aware of no complaints against the corporate 
body. However, we found one complaint—a 
member of Parliament raised with the corporate 
body a question about its complaints policy, which 
was raised with the ombudsman. We responded 
positively to that. To my knowledge, one complaint  
has been made. I do not know whether that stacks 
up as a series of complaints against the corporate 
body.  

I reassure the committee that no tension exists. I 
state that for the record. Even in the instance that  
occurred, the member of Parliament raised a 
perfectly reasonable point. We now have a 
complaints policy in place.  

There was no read-across to any discussions 
with the ombudsman about the budget. I am 
pleased to have the opportunity to reassure the 
committee on that point. To the best of my 
knowledge, there has been only one complaint in 
the eight years or so for which the ombudsman 
has been in existence.  

The Convener: I have another question on the 
SPSO‟s supplementary written submission. I 

appreciate that you will not have discussed the 
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issue with the corporate body, but the statistics 
produced by the SPSO in its reply to the 
committee in March indicate that 31 per cent of 
investigations were completed inside 12 months,  
with the figure rising to 57 per cent after 18 
months and to 80 per cent after two years. The 
remaining 20 per cent of complaints took longer 
than two years to investigate, with the longest  
taking five years. Are those figures a source of 
concern to the SPCB? If they are, what action 
would you like to see taken to improve the 
completion times of those investigations? The 
investigations seem to take rather a long time,  
given that 20 per cent of complaints took longer 
than two years and the longest took five years. 

Tom McCabe: Mr Leitch will  comment, but I wil l  
say that, again, we must be very careful, because 
it is not the corporate body‟s remit to get involved 
in the functionality of that office—we approve the 
budget. We do not think that the level of budget is  
a reason for any of those figures. 

Ian Leitch: I referred to the annual assessment 
process that we intend to roll out. We are asking 
for quarterly statistics. It would be open to the 
corporate body members to raise questions, but  
we may be treading into difficult areas where, for 
example, a complex issue takes a long time to 
investigate. We have seen trends over each 
quarter of each year and have given that  
information to the independent assessor, along 
with the commissioner‟s self-assessment.  

We think that there is an issue there for 
dialogue, over and above anything that any 
subject committee may wish to address. If, in fact, 
any tendency is shown, we would expect the 
independent person to report to the corporate 
body with their view on performance. It  is very  
difficult, because we are trying to keep the 
corporate body out of directly making that  
assessment, which is why we intend to roll out the 
tripartite arrangement. We would be cognisant of 
such matters. 

The Convener: As there are no more questions,  
I thank you for coming along. Once we have read 
the Official Report we will write i f we feel that we 
have anything else to ask you, or, indeed, if we 
feel that there is anything that you did not answer. 

I point out to the public that the committee 
agreed at its second meeting that themes arising 
from each day‟s evidence will be discussed in 

private. I ask members of the public to leave the 
room. 

12:38 
Meeting continued in private until 12:56.  
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SCRUTINY IMPROVEMENT: GOVERNMENT RESPONSE TO ACTION GROUP  
REPORTS  
 
Introduction \ overview 
 
1. Since the publication of Professor Crerar’s Review of regulation, audit, 
inspection and complaints handling of public services in Scotland a considerable 
amount of work had been done across public services to explore how we can create 
a more proportionate system of external scrutiny and complaints handing that 
emphasises excellence in delivery and a culture of self improvement within delivery 
bodies who know the people who use services. This includes: 
 

 work to simplify the landscape of scrutiny by reducing the number of scrutiny 
bodies; 

 work by the Accounts Commission and scrutiny bodies to reduce the burdens 
on local authorities through the better planning and scheduling of service 
inspections;  

 the consideration of scrutiny improvement in the wider ‘effective public bodies 
programme’; and  

 the five action groups set up to produce practical ways to implement the 
Crerar Review.  

 
2. These strands are closely linked and together will deliver a coherent package 
of reform. This report focuses on the action groups but also provides a brief update 
on work in the other areas. 
 
Work to simplify the landscape of scrutiny by reducing the number of scrutiny 
bodies 
 
3. We are committed to reduce the number of scrutiny bodies.  Current plans 
include: 
 

 transferring the functions of Waterwatch to the Scottish Public Services 
Ombudsman (SPSO)  and Consumer Focus Scotland - this is subject to 
consideration by the Review of SPCB Supported Bodies Committee; 

 transferring work of the Scottish Prisons Complaints Commission to SPSO so 
that SPSO directly handles complaints about the Scottish Prisons Service 
which are within its remit - this is subject to consideration by the Review of 
SPCB Supported Bodies Committee;  

 abolishing the Scottish Charity Appeals Panel; 

 combining the existing  functions of  NHS Quality Improvement Scotland and 
the Care Commission’s independent healthcare’s  function in a new health 
scrutiny body;  

 combining the functions of the Social Work Inspection Agency, the Care 
Commission (minus its independent healthcare function). Her Majesty’s 
Inspectorate of Education’s (HMIE) current responsibilities for inspection of 
child protection and the integration of children’s services into single new 
scrutiny body for social care and social work; 
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 working with mental welfare stakeholders to explore how best to reform the 
organisation of the Mental Welfare Commission for Scotland’s functions. 

 
4. The intention is to deliver a package of structural reform by 2011. This is 
subject in part to the work of the Review of Scottish Parliament Corporate Body 
(SPCB) Supported Bodies Committee which has been set up by the Parliament to 
consider and report on whether alterations should be made to the terms and 
conditions of the office-holders and the structure of the bodies supported by the 
SPCB. The Committee is now considering a range of proposals relating to the future 
of its commissioners and ombudsman. This includes the future location of functions 
currently carried out by Waterwatch and the Scottish Prisons Complaints 
Commission. 
   
Work by the Accounts Commission and scrutiny bodies to reduce the burdens 
on local authorities through the better planning and scheduling of service 
inspections  
 
5. In March 2008, the Cabinet Secretary for Finance and Sustainable Growth 
asked the Accounts Commission to find ways of reducing the burdens on local 
authorities through the better planning and scheduling of service inspections.  The 
Accounts Commission has recently submitted its second report on progress. Working 
with the main scrutiny bodies, the Accounts Commission is finding ways of reducing 
the burdens on local authorities which shows that they and the local government 
scrutiny inspectorates are identifying real opportunities to bring work together to 
reduce the burden of scrutiny on councils and to improve its impact and 
effectiveness. 
 
6. The Commission has agreed with its scrutiny partners that Best Value 2 
should be the vehicle for a single corporate assessment and for shared risk 
assessment and scrutiny planning. Progress is being made in developing the shared 
risk assessment framework which will govern the work in the longer term, and the 
Commission expects to test it in practice between May and August this year.  It will 
be implemented from November 2009 as a basis for planning and scheduling future 
scrutiny activity.  The Controller of Audit will continue to report quarterly on progress.  
 
Wider effective public bodies programme 
 
7. The existing regulatory bodies exercise important responsibilities and have 
carried these out well over the years.  However, the public sector has grown in a 
piecemeal fashion over the past 20 years or so, with a vast range of delivery bodies.  
While partnership working can go some way to filling gaps it cannot be the only 
solution.   Reform of the scrutiny system is a key strand of the Government’s desire 
to see a more simplified and coherent approach to public service delivery including a 
much clearer role for public bodies. 
 
8. It is important that all Scottish public bodies are aligned with the National 
Performance Framework and develop outcome based approaches.  Many bodies 
have taken up the challenge and guidance has been issued to all Public Bodies to 
ensure this is consistently applied.   
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9. It is also important that public bodies are engaged in Single Outcome 
Agreements in a manner appropriate to their role and function.  This is set out in the 
guidance.  Further discussion will take place between Scottish Government, CoSLA, 
SOLACE and public bodies to take the principles forward into operation. 
 
10. A Public Bodies Strategic Programme, with the support of a strategic group 
comprising Government directors and Chief Executives of public bodies are working 
together to ensure that public bodies can maximise their contribution to the 
Government’s purpose and to maximize cross public sector collaboration and 
improve service delivery.  
 
Action groups set up to produce practical ways to implement the Crerar 
Review 
 
11. When the Government published its response to Professor Crerar’s Review in 
January 2008, we acknowledged that there was a considerable amount of work to 
follow through on the recommendations.  A number of distinct strands of work were 
identified and a series of fixed-term action groups were tasked with reporting back to 
clear delivery deadlines.  These groups were co-ordinated by Government but relied 
on the input of others including user interests and scrutiny bodies. The work of the 
groups and their progress was overseen by a Scrutiny Improvement Programme 
Board made up of representatives from Scottish Government CoSLA, Solace,  Audit 
Scotland and  the Scottish Parliament  The Programme Board will continue to 
oversee and co-ordinate the work of implementation and project teams taking 
scrutiny improvement initiatives forward. 
 
12. The groups covered 5 broad themes: 
 

 Policy and approach to scrutiny; 

 Accountability and governance of scrutiny bodies; 

 Complaints handling; 

 User focus; and 

 Reducing the burdens of scrutiny. 
 
13. More details of the groups and copies of their papers and minutes of meetings 
can be found here.  
 
Government Response 
 
14. The groups have now reported and the Scottish Government has considered 
their findings. Ministers are now able to publish our response. Annex A sets out the 
full range of recommendations together with the Government’s response.  
 
15. The recommendations can be grouped together under a number of key 
headings:  
 

 Scrutiny – how it can play a supportive role in the  wider context of public 
service improvement;  

 Public Focus  - how the needs and priorities of users can be more effectively 
built into the scrutiny process; 
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 Independence – the need for external scrutiny to be independent and free to 
make judgements about service delivery without fear and favour;  

 Proportionality – ensuring that scrutiny is used in an appropriate way and is of 
the appropriate scope and intensity  for the level of risk involved; 

 Transparency – ensuring that all parties understand why scrutiny is being 
used, how  decisions are made and how reports are produced; 

 Accountability – how scrutiny can demonstrate its impact, its costs, and its 
value for money and that its findings are fair and capable of being defended.  

 
Improvement  
 
16. All the action group reports have taken improvement to be one of the aims of 
their recommendations.  This is in line with the Government’s view, as set out in its 
initial response to the Crerar Review that ‘scrutiny in Scotland also plays an 
important role in influencing a culture of continuous improvement and striving 
towards excellence’.  The Accountability and Governance report discusses the 
nature of the relationship between scrutiny and improvement, acknowledging that the 
role scrutiny has in helping a service provider to improve is not a simple process. 
Over and above any recommendations made by scrutiny bodies, the acts of 
preparing for scrutiny then discussing a scrutiny report can themselves be an integral 
part of delivery bodies indentifying opportunities for improvement.   
 

17. The Accountability and Governance group also raised an issue around 
improvement and accountability. They envisaged a situation where the scrutiny body 
made suggestions for improvement which a council, in its role as the locally elected 
democratic body, decided not to pursue. As the report points out, this raises the 
wider point of balancing the accountability of resource allocation decisions made by 
directly elected bodies against the expectation that all public bodies should be able 
to deliver continuous improvement. The report recommends that the experience, 
knowledge and expertise that scrutiny bodies have accumulated to date should work 
alongside national and local considerations in advising on the setting of strategic 
targets. 
 
18. The Policy and Approach group recommends that Ministers should agree 
strategic priorities and priority risk categories with the Parliament, Local Government, 
the Auditor General for Scotland and the Accounts Commission.  The existence of a 
public set of priorities and risk criteria, against which existing scrutiny can be judged, 
will increase the accountability of all bodies involved in scrutiny including 
Government.   
 
19. The Reducing Burdens Action Group recommended the creation of a single 
common data request agreement. Under this agreement scrutiny bodies will have 
access to an agreed set of data held by each local authority. This data will be used 
by scrutiny bodies as they prepare for their inspections. However, it will also be a 
valuable tool for local authorities as they examine their own performance and look for 
ways of delivering improvement.     
 
20. The Complaints report discussed the link between complaints and 
improvement, noting that the information generated through handling complaints is 
vital feedback and learning for service providers and for scrutiny bodies, providing 
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evidence to inform improvement. The report recommended a number of measures to 
improve the way in which the learning from complaints is used to drive improvement. 
 
21.  What is clear from Crerar and the action group recommendations is that 
unnecessarily complex and disproportionate systems of scrutiny or complaints 
handling can hinder the imperative to learn lessons and bring about important 
improvements to services.  The recommendations from all the action groups aim to 
support a more risk based and proportionate approach and re-align scrutiny activity 
so that service improvements can be made as a result.  Reducing burdens through 
introducing a stronger emphasis on assisted self-evaluation, and the introduction of 
more proportionate scrutiny - as recommended in Reducing Burdens and Policy and 
Approach – will allow scrutiny bodies and service providers to focus more on 
improvement.  It is apparent that improvement is most likely to be achieved if all 
bodies – delivery and scrutiny – look at how they can change their roles to put a 
greater emphasis on delivering better services and learning from their own and 
others experiences.  
 

Public Focus  
 
22. Most of the action group reports highlight the need for more active 
involvement of the public in scrutiny.   
 
23. The User Focus action group concentrated on how the scrutiny system can 
better focus on the experience of the user, as well as the interests of the wider 
public. It sets a challenge to scrutiny bodies in particular by setting out seven key 
features that every body should be able to show it meets fully.  All scrutiny bodies will 
be required to report to Ministers by June of 2009 on how they will implement the 
recommendations in the UFAG report with a further report due in April 2010 on how 
they are responding to the issue of user focus.   
 
24. The Complaints report has the needs of the service user at its core and sets 
out proposals for creating a complaints handling system which will make the service 
user’s experience simpler, quicker and more consistent.  Specifically the group 
recommended a set of principles based on customer focus and simplification which, 
in the view of the group, should form the basis of all public complaints handling 
processes.  

 
25. The Accountability and Governance Group acknowledged users and the wider 
public expect periodic independent scrutiny of services without fear or favour. They 
also noted that users or potential users of services are not a homogenous group and 
take-up of services (where they are optional) can vary considerably and for a wide 
variety of reasons.  
 
26. When recommending an assisted self evaluation model, the Reducing 
Burdens Group noted that the involvement of service users and stakeholders in self-
evaluation and setting outcome agreements is essential to ensure outcomes relate to 
service users needs and that reporting is in relation to these.  A clear focus on 
citizens and service users will be key to effective self-evaluation and to ensure that 
any self-evaluation activity is for the purpose of service improvement.  Reporting on 
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the impact and the benefits to service users is a fundamental part of improvement 
systems.   
 
27. One of the interesting issues raised by the action groups is how we define ‘the 
public’. People’s expectations of services will be determined by their own status: a 
user of a service or the carer of a service user may have different expectations from 
a taxpayer who funds, but does not use, services.  The User Focus report recognises 
the need for a common understanding of these terms in taking this forward and 
suggested ways in which the terms could be defined. Ministers agree that these 
definitions should be used as work progresses.  
 
Independence  
 
28. The Accountability and Governance action group considered Professor 
Crerar’s recommendations around the need for scrutiny to be independent from 
those providing the services and operationally independent from political 
interference. The group recommended a set of governance principles designed to 
ensure operational independence for scrutiny bodies. It considered whether there 
should be a single status for all scrutiny bodies to guarantee operational 
independence but concluded that it would be sufficient for Ministers to agree the 
governance principles and enshrine them in each body’s governance document. The 
Parliament will wish to consider whether this could also apply to bodies supported by 
the SPCB. 
 
29. The Accountability and Governance group also looked at Professor Crerar’s 
concerns around the perceived gap in independence within the public health sector. 
It set out a range of options for Ministers to consider. Since the group reported, 
Ministers have announced change to the structures of health scrutiny bodies and 
additional rigorous and independently reported scrutiny of the healthcare 
environment is being put in place in advance of structural change. 
 
Proportionality 
 
30. The importance of creating a proportionate system of scrutiny whilst 
safeguarding the needs of the most vulnerable is a common issue in the action 
groups’ reports. It comes out most strongly in the Reducing Burdens group.  In their 
report the group suggests a system of risk assessment that is closely aligned to that 
being developed through the work of the Accounts Commission on its scrutiny 
coordination role. This approach, with its emphasis on scrutiny bodies sharing 
intelligence to agree a common risk assessment for individual local authorities, 
should lead to a system where external scrutiny is focussed on areas (councils or 
individual services) which need more attention. Well performing organisations or 
services will see a reduction in external scrutiny in line with this proportionate 
approach. The proportionate approach should be supported by a strong intelligence 
base: the group stressed that local authorities will need to produce evidence of 
robust and reliable evidence of their self evaluation processes.  It is accepted that, 
regardless of the outcome of individual risk assessments, scrutiny bodies must retain 
the right to conduct unannounced inspections in areas that have been defined as 
high risk at a national level, such as child protection.  
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31. The Complaints Group looked at how to ensure that complaints handling 
processes were proportionate, which they defined as flexible in method and 
appropriate to the circumstances. This applies to the internal complaints handling 
systems of delivery bodies as well as the SPSO and other second tier complaints 
handling bodies. The group also recommended a standardised complaints process 
which is designed to ensure that more complaints are dealt with at a local level, 
resolving the issues quickly for the complainant. Taking a proportionate approach to 
risk, the group has proposed the priority should be given to introducing standardised 
complaints processes in those sectors where there is the greatest risk to consumers 
of service failure – targeting their efforts at the areas of most importance to the 
service user and their carers.   
 
32. The Policy and Approach group considered ways to ensuring that the whole 
system of scrutiny becomes more proportionate. As part of this they have proposed 
Principles for Systematic Scrutiny Checks (SSCs) against which all existing and any 
proposed new scrutiny should be assessed. This will ensure that public service 
scrutiny is targeting priority services and is being applied on the basis of a strategic 
assessment of risk and against cost and benefit information consistently for the first 
time 
 
Transparency  
 
33. Transparency was a key issue for the Complaints group who were of the view 
that introducing a standardised complaints system would help people to see and 
understand how decisions about their cases have been reached. This will help 
service users and their carers to have confidence in the system and it will also play a 
key role in encouraging service providers to take more responsibility for resolving 
complaints.  
 
34. The User Focus group looked at how transparency could be improved in 
relation to the way in which scrutiny bodies examine, and then report on, the 
performance of the bodies which they inspect. The User Focus group felt that 
moving towards a greater use of grading would be helpful, for several reasons. It 
would mean that it was easier for service users to understand the scrutiny body 
report on the service they used. It would also be easier for users and stakeholders to 
look at how various services providers (in the same sector) compared with each 
other. This would help the users and other stakeholders to better hold service 
providers to account for their performance. It has already provided to be a powerful 
motivator for improvement in those sectors which use a grading approach.  
 
35. The User Focus group then went on to say that having a grading system 
which, wherever possible, shared the same approach and language across all 
service providers, would be even better. This would further increase the ability of the 
user to hold services to account, as they would now have even greater ability to 
compare service providers. It would also help improve the user’s understanding of 
the scrutiny process, and what it delivered. The User Focus group also felt that If 
both users and the service provider itself had a better understanding of the purpose 
of grading, then the service provider would be more likely to see grades as a way of 
focussing on areas for improvement, and less likely to spend time and energy on 
trying to argue about the grade awarded to them by the scrutiny body.   
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36. To increase the transparency around whether scrutiny is fit for purpose, 
proportionate and risk based, the Policy and Approach group’s report sets out a 
process for the systematic checking of scrutiny activity. The group proposes that 
existing review processes such as Best Value audits and Policy and Financial 
Management Reviews should be used for these purposes.  
 
37. The Policy and Approach action group also recommended that principles for 
systematic scrutiny checks (SSC) should be introduced into existing performance 
review systems. It carefully considered possible accountability arrangements for this 
work and how these could be made as transparent as possible. It concluded that it 
should be carried out independently of scrutiny bodies by Government and 
Parliament rather than through the creation of an additional tier of scrutiny panels. 
 
38. The Accountability and Governance group considered transparency around 
the publication of scrutiny reports. It proposed expanding current practice amongst 
scrutiny bodies of publishing reports and presenting those simultaneously to the 
Parliament and Ministers to ensure that all interested parties are in receipt of the 
reports at the same time.  
 
Accountability  
 
39. Accountability issues arose in most of the action groups’ reports. It was, of 
course, one of the main focuses of the Accountability and Governance group which 
looked at how accountability lines between Ministers, scrutiny bodies, Parliament, 
service users and the wider public could be made more transparent and subject to 
clearer governance arrangements. The group recognised the diversity of functions 
and status across different scrutiny bodies and explored a range of options. It 
concluded that some of the more radical of these options would profoundly alter the 
current accountability relationships between Parliament, the Scottish Government 
and public services. This would also be contrary to the accountability model which 
already had been accepted by the Finance Committee in their 2006 Report.  
 
40. In looking at new arrangements for complaints handling and additional 
responsibilities for the SPSO, the Complaints group noted the importance of 
ensuring that the SPSO is seen to be both publicly accountable and independent, 
balancing the needs of service users with those of service providers.   
 
41. The User Focus report explored the vision for user focus in scrutiny and how 
scrutiny itself contributes to the assurance of public accountability by challenging 
delivery bodies and helping service users and the wider public to articulate their 
concerns.  
 
42. In its work on a model of assisted self evaluation, the Reducing Burdens 
group recognised that it is the delivery body which is accountable for its performance 
and for improving its services. It argues that to secure accountability self evaluation 
must meet the following 2 principles: 
 

 it must dovetail with the essential functions of external scrutiny bodies to 
ensure that those who need less scrutiny get less scrutiny; and 
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 it must be integrated with, and form part of, the organisational or partnership 
performance management and public reporting arrangements. 

 
Impact on equality 
 
43. Equality was a thread that ran through each of the workstreams. The Policy 
and Approach action group set out a number of objectives for scrutiny including that 
it should help to ensure that local bodies promote equality and access to services for 
all people, especially those at risk of social exclusion. However, the report also noted 
that there are a range of interest groups for whom equality legislation and policy 
offers protection over and beyond ‘vulnerable’ members of society. Assurance on the 
promotion of equality, for example and on other statutory requirements will still be 
required and so scrutiny to ensure compliance should continue. Ensuring that this 
the promotion of equality and access to services is embedded in changes to the way 
in which scrutiny is carried out and how scrutiny bodies are structured will be a key 
part of the next phase of our work. 
 
44. The User Focus group saw equality as a key principle of how all organisations 
can contribute towards the vision of user focused scrutiny, proposing that all bodies 
should ensure that equality is embedded in the activity of the body and in the design 
and delivery of all functions. The group noted that cultural and procedural change is 
required if scrutiny is to become more user focused. It noted that Best Value and the 
public sector equality duties already provide a helpful framework and organisations 
are encouraged to exercise leadership and effective use of resources to effect this 
change and to deliver on the recommendations contained in the report. 
 
45. The Reducing Burdens group researched data currently collected from local 
authorities by scrutiny bodies with a view to agreeing what should be collected in the 
future. The group agreed that it was important that any scaled down duplicate 
reporting requirements could still look at outcomes relating to equality.  
 
46. The equality dimension of complaints handling was addressed by the 
Complaints Action group as it looked at how the new complaints system could help 
give those individuals traditionally less likely to have a voice the confidence to 
complain about services. The group also considered the importance of advocacy in a 
more consumer-focused complaints system, both in improving services and in 
helping people where they have a concern over services, noting that it is especially 
important for vulnerable and disadvantaged groups.   
 
47. The Government is committed to reviving the Scrutiny Forum which involves 
all the main regulators and inspectorates across Scotland.  The Forum provides an 
opportunity for the different regulators to meet, learn from each other and work 
effectively together and will be useful as a means of delivering on some aspects of 
the action groups’ recommendations.  
 
Next steps 
 
48. The Scottish Ministers welcome the reports of the action groups and 
recognise the challenge of moving from broad recommendations to workable 
solutions.  They are appreciative of the time and commitment of the group members 

468



 10. 

and to those who supported or gave evidence to the groups. As a result of this work, 
we have a clear and well thought out direction of travel and Ministers are determined 
to make significant progress on the basis of the recommendations. 
 
49. Annex A sets out the Government’s response to each recommendation, 
together with how it will be taken forward. Further reports on progress will be 
provided in due course.   
 
 
 
The Scottish Government 
March 2009 
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ANNEX A 

 

ACTION GROUPS UPDATE AND GOVERNMENT RESPONSE 

 

RECOMMENDATIONS 

 

Ref Action Group Recommendation Response Next Steps  Responsibility 

 

ACCOUNTABILITY & GOVERNANCE 

A1 Expand current practice amongst scrutiny bodies of publishing 

reports and presenting those simultaneously to the Parliament 

and Ministers. This should be set out as best practice in 

framework documents. 

Accept Ministers accept this recommendation as good 

practice for the formal publication of reports 

and will write formally to scrutiny bodies to 

encourage them to adopt this 

recommendation. 

 

Parliament and Government should discuss 

the resource implications and procedural 

issues for Parliament in adopting this new 

approach. 

Government / 

Parliament 

A2 Ministers to formally adopt the key principles of governance to 

ensure operational independence for scrutiny bodies. 

 

 

Accept Ministers accept this recommendation as good 

practice and will write formally to scrutiny 

bodies to encourage them to adopt this 

recommendation. 

 

Parliament and Government should also 

discuss how scrutiny bodies supported by the 

SPCB and the SCPA could move towards 

adopting the key principles of governance to 

ensure their operational independence is made 

consistent and transparent.  

Government / 

Parliament 

A3 Ministers should publish a source template for scrutiny bodies to 

use in developing Framework Documents and include this in the 

Accept Ministers accept this recommendation and 

will develop a draft template for inclusion in 

Government 
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Ref Action Group Recommendation Response Next Steps  Responsibility 

 

Scottish Public Finance Manual (SPFM).  the Scottish Public Finance Manual (SPFM). 

 

A4 That, subject to discussions on the findings of the SCPA inquiry, 

the SPCB proposals for legislative change in respect of 

Parliamentary Commissioners (and AGS in respect of tenure in 

post) merit further consideration for inclusion in statute.  

Accept  On 9 December Ministers issued their 

response to the SCPA's report. The response 

included a commitment to legislate on 4 

issues: a single fixed term of appointment for 

the Auditor General; amending the 

composition of the Audit Scotland Board; a 

fixed maximum term of appointment for non 

executive members of the Audit Scotland 

board; and the extension of privilege to 

Auditor General reports. Measures will be 

included in the PSR Bill due for introduction 

in 2009  

 

The Scottish Government is working closely 

with the Parliament on the wider implications 

for Parliamentary Commissioners during the 

current Committee Review of the SPCB 

Supported Bodies.  

Government 

A5 Ministers to confirm the principle that where responsibility for 

strategic policy issues rests with Ministers, accountability for the 

relevant scrutiny bodies also rests with Ministers.  

Accept in 

principle 

The Scottish Government already concentrates 

on providing leadership and direction, and 

focus on strategic priorities. As part of the 

National Performance Framework, the 

Scottish Government establishes the direction 

of travel for public services in the current 

Spending Review period. 

This clearly demonstrates our performance as 

a government and serves to sharpen the focus 

Government 
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Ref Action Group Recommendation Response Next Steps  Responsibility 

 

of all of us responsible for public services on 

the delivery of these priorities. 

 

As such the role of external scrutiny remains 

crucial and, subject to the need for ensuring 

the operational independence of scrutiny 

bodies set out in A2, Ministers accept this 

recommendation in principle.  

A6 That Ministers should accept the principle that, in general, 

Ministers should set the national strategic standards in all areas 

of public services, recognising the need for input of expertise, 

user engagement and working within the context of new 

relationships with local government.  

Accept As per response to A5, this recommendation is 

wholly consistent with the new approach to 

Government which we have set out already. 

The Scottish Government focuses on the key 

long term challenges for Scotland and enables, 

and encourages, more effective partnership 

working – across the public sector and with all 

stakeholders, recognising the status of local 

government.  

Government 

A7 That Ministers should examine their approach to setting national 

standards to consider an approach which sets out those national 

standards where a quantitative approach is sufficient (such as in 

enforcement) and those where the focus needs to be on 

improvement. 

Accept in 

principle 

The public sector as a whole contributes to 

one overarching purpose and all performance 

management systems are aligned to a single, 

clear and consistent set of priorities. The 

Scottish Government set targets where we 

judge that it will be an incentive to delivery. 

The Scottish Government will consider the 

need for local variation as part of this.  

Elsewhere, we have established the direction 

of travel in which we expect indicators to 

move in the Spending Review period.   

The Scottish Government will therefore 

examine the suggested approach, recognising 

Government 
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Ref Action Group Recommendation Response Next Steps  Responsibility 

 

that a key role of external scrutiny, using any 

type of standards however expressed, is to 

help to ensure that the service improves to 

secure outcomes.  

 

 

A8 That Ministers should ensure that scrutiny bodies remain closely 

involved with the development of standards.  

Accept Related to A7, the Scottish Government agree 

that it is essential that the experience, 

knowledge and expertise of all stakeholders, 

including scrutiny bodies, are brought to bear 

in the development of future standards.  

The Scottish Government agree with the need, 

set out in the AGAG report for clear, 

transparent and separate processes associated 

both with setting standards and any 

subsequent scrutiny, making use of those 

same standards.  

Government 

A9 There are a number of options related to the scrutiny of health 

available to Ministers which AGAG noted and endorsed for 

consideration by Ministers. 

Accept in 

principle 

 

Related to A2 above, the Scottish Government 

will consider how best the key principles of 

operational independence for scrutiny bodies 

will apply in the new health body.  

Government 

USER FOCUS 

U1 Scrutiny bodies should adopt the definition of „user‟ and „user 

focus‟ set out in this report. 

 

  

Accept Ministers are reassured that UFAG recognise 

the complexity of the issues and are not are 

seeking to lay down a „one size fits all‟ 

approach. Ministers welcome this flexibility, 

accept this recommendation as good practice 

and will write to all scrutiny bodies to 

encourage them to adopt this 

recommendation.  

 Government / 

Parliament 
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Parliament and Government should also 

discuss how scrutiny bodies supported by the 

SPCB and the SCPA could move towards 

adopting these, and other definitions set out by 

UFAG, in order to ensure consistency across 

all scrutiny bodies. 

U2 Scrutiny bodies should adopt the vision, underpinning principles 

and seven broad features of user focus set out in this report. 

These are: 

    1.  An organisational commitment to user involvement 

        recognising the value added by overcoming barriers for 

        the users and maximising involvement opportunities.  

   2.  User involvement in the scrutiny body governance 

        structures;  

   3.  User involvement in the design of scrutiny activity; 

   4.  User involvement in delivery of scrutiny; 

   5.  User involvement as members of  scrutiny teams  

        (informing evaluations and judgements through first 

        hand activities);  

   6.  Accessibility of their scrutiny findings in reports that are 

        easy to read and understand; and 

   7.  When the scrutiny body has a direct role in helping 

        service providers improve, that the scrutiny body is 

        supporting user involvement in subsequent improvement 

        action. 

Accept in 

principle 

Ministers accept this recommendation as good 

practice and will write to all scrutiny bodies to 

encourage them to adopt this 

recommendation. 

Parliament and Government should also 

discuss how scrutiny bodies supported by the 

SPCB and the SCPA could move towards 

adopting these, and other definitions set out by 

UFAG, in order to ensure consistency across 

all scrutiny bodies. 

Government / 

Parliament 

U3 Scrutiny bodies and public bodies should draw on the examples 

of good practice in user focus and involvement as a basis for 

further work.    

Accept  Crerar and the User Focus Action Group both 

agree that there is already a high-level of user 

focus in some scrutiny bodies. Ministers 

accept the recommendation that the potential 

Government 
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improvements for service delivery should be 

highlighted, especially where it has beneficial 

implications for other services involving the 

public.  

U4 Scrutiny bodies and public bodies should establish a mechanism 

for the sharing and disseminating of good practice and the 

development of action learning.   

Accept in 

principle 

Related to U3 above, Ministers accept that 

there should be a mechanism for such work, 

and that it should largely be driven forward by 

the scrutiny bodies themselves and their 

relevant stakeholders.  

Scrutiny bodies 

U5 Ministers should support the current work being undertaken by 

the Improvement Service and Customer Focus Scotland on a 

common approach to measuring user satisfaction and experience 

in Scottish local government. Ministers should review the work 

by April 2009 with a further expectation of a common approach 

being developed across local government by April 2010. 

Partially 

accept 

Ministers recognise the value to be added by 

work such as developing a common approach 

to measuring user satisfaction and experience 

in Scottish local government. Ministers 

welcome the opportunity to be updated on 

progress to date. Ministers would also 

welcome the development of a common 

approach across local government by April 

2010. This would be within the context of our 

outcomes-based approach with local 

government, and other delivery partners. As 

such the Scottish Government leaves the 

detailed management of services to those who 

can best understand and tailor their resources 

and activities in line with local priorities. 

Government \ 

local partners 

U6 Ministers should ask that that all performance scrutiny reports 

from scrutiny bodies, for new programmes of work, are produced 

in “dual-format” format, with both an accessible summary and a 

full technical report, with effect from April 2009.  

 

Accept Ministers welcome the assessment from 

UFAG that the best way to ensure reports are 

user focussed is through the adoption of the 

„dual format‟ report. This has already been 

used successfully by HMIE, SWIA and the 

Care Commission. Ministers therefore accept 

Government /  

Parliament 
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this recommendation as good practice and will 

write to all scrutiny bodies to encourage them 

to adopt this recommendation. 

 

Linked to recommendation A1 above, 

Parliament and Government should discuss 

the resource implications for Parliament in 

adopting this new approach. 

Parliament and Government should also 

discuss how scrutiny bodies supported by the 

SPCB and the SCPA could move towards 

adopting these, and other definitions set out by 

UFAG, in order to ensure consistency across 

all scrutiny bodies. 

Crerar and the User Focus Action Group both 

accepted that there was already highly 

successful “dual-format” reporting in some 

scrutiny bodies. The Scottish Government 

accepts that not all scrutiny bodies will have 

budgeted to use this approach during existing 

scrutiny programmes. As such it considers it 

reasonable for such reporting requirements to 

be built into the planning of scrutiny activity 

from April 2009. Ministers therefore accept 

that this will result in this approach being 

rolled out over a period of time.  There are a 

number of innovative and effective 

mechanisms in place by which such reports 

are already produced and Ministers expect 

such good practice to be the basis for this new 
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work being undertaken, where not already in 

place. 

U7 Ministers should expect greater commonality across all scrutiny 

bodies in terms of the grading approaches they use and (i) direct 

that this is addressed within the developing work on Outcome 

Agreements and Best Value 2 (ii) review progress by April 2010 

and (iii) have a firm expectation of roll out within new 

programmes of service scrutiny by April 2011. 

Partially 

accept 

Linked to U6 above, Ministers accept the 

principle that service users should be able to 

expect greater commonality in terms of the 

performance information that is available to 

them.  

Ministers accept this recommendation as good 

practice and will write to all scrutiny bodies to 

establish what work can be done within the 

current reporting framework to achieve 

greater commonality.  

For future work, Ministers will ensure this 

recommendation is considered in the 

development work for both Best Value 2 and 

Outcome Agreements. However this 

commitment recognises that Single Outcome 

Agreements are part of an overall framework of 

performance management, shared between local 

government and the Scottish Government.  
Government and Parliament, as a major 

stakeholder in the use of scrutiny reports and 

data, should discuss the implications for 

Parliament in this new approach. 

Linked to U10 below, Ministers will review 

progress by April 2010 and will then consider 

how greater commonality could be built into 

the planning process by April 2011.  

Government /  

Parliament 

U8 Ministers, scrutiny bodies, service providers and the Scottish 

Parliament should accept that to bring about greater user focus 

Accept in 

principle  

The Scottish Government accepts that there 

will be some additional resources required to 

Government 
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within any scrutiny system both cultural and procedural change is 

required. Such change will involve challenges and opportunities 

for service providers, scrutiny bodies and crucially, the users 

themselves. The change will also require additional resources 

from the outset, in terms of both financial support and staff time 

for training etc. Best Value and the public sector equality duties 

already provide a helpful framework and organisations are 

encouraged to exercise leadership and effective use of resources 

to effect this change and to deliver on the recommendations 

contained in this report.  

 move all scrutiny bodies towards a 

consistently high level of user focus. 

However, both Crerar and the User Focus 

Action Group accept that there is already a 

high-level of user focus already in some 

scrutiny bodies. A more effective use of 

resources will therefore enable scrutiny bodies 

to examine the potential for reallocation of 

resources to support this work,  within 

existing budgets   

U9 All scrutiny bodies should be required to report to Ministers by 

June 2009 on their approach to implementation of the 

recommendations in this report and plans to progress further. 

Each scrutiny body should be able to demonstrate that it is 

responding to issues of user focus by April 2010.  

Accept Linked to U3 and U4 above, Scottish 

Government will write to all scrutiny bodies 

to alert them to this and subsequently monitor 

progress. 

Ministers expect that this work should largely 

be driven forward by the scrutiny bodies 

themselves and their relevant stakeholders. 

Government / 

scrutiny bodies 

U10 Ministers should establish a mechanism for involving scrutiny 

bodies and other bodies as appropriate, to help drive forward 

improvement in user focus and to increase co-ordination and the 

development of greater commonality.  

Accept Linked to U3, U4 and U9 above, Scottish 

Government will write to all scrutiny bodies 

to alert them to this and subsequently monitor 

progress. 

Ministers expect that this work should largely 

be driven forward by the scrutiny bodies 

themselves and their relevant stakeholders. 

However, Ministers will review existing 

mechanisms and networks to determine 

whether any additional support is required.  

Government / 

scrutiny bodies 

POLICY & APPROACH 

P1 Ministers should agree strategic priorities and priority risk 

categories with the Parliament, Local Government and the 

Accept Ministers will write formally to stakeholders 

to confirm the priorities set out in report. 

Government 
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Auditor General for Scotland – to introduce a co-ordinated and 

systematic checking process for all new and existing scrutiny. 

P2 The priorities for public service scrutiny should be: 

 

1.Protection, welfare and access to opportunities for: 

 Children, 

 Adults in need of support and protection
1
, 

 Older people; 

 

2. Assuring public money is being used properly. 

Accept Ministers accept these priorities and will write 

formally to all stakeholders to encourage all 

scrutiny bodies to adopt this recommendation 

and to link these priorities closely to local 

scrutiny decisions as recommended by the 

Reducing Burdens Action Group. 

Government & 

Parliament 

P3 Alongside these priorities there will be other circumstances in 

which Government, Parliament and the Auditor General will 

wish to continue or establish scrutiny functions.  These are likely 

to include  

I. Where there is the need for periodic independent assurance 

about whether services are safe and/or meeting regulatory 

requirements. This will be crucial in an area such as 

equalities; 

II. Where service provider self-evaluations are unsatisfactory, or 

indicate that greater improvements could be achieved; 

III. Where there is the need to assess the impact of a national 

policy priority such as outcome agreements or the national 

performance framework; 

IV. Where a serious service failure arises in one area and 

assurance is required about wider implications 

 

Accept  Government accepts the need to retain 

specific scrutiny activity over and above 

scrutiny based on the strategic priorities set 

out above, and will ensure the circumstances 

recommended here form the basis of scrutiny 

alongside the priorities. 

Government & 

Parliament 

P4 The priority risk categories which should be applied will be: 

 Corporate governance risk;  

Accept Government accepts these as being the 

priority risk categories that will be used 

Government & 

Parliament 

                                                 
1
 For scrutiny prioritisation purposes, this definition should include all adults in the care of the State. 
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 Service failure risks; and 

 Outcome risks. 

 

 

nationally and locally to assess the need for 

scrutiny.  These categories will help decisions 

to be made on the need for scrutiny, the type 

of scrutiny function needed and the length of 

time it should be applied. 

P5 To achieve a whole-system view of scrutiny, Government and 

key strategic partners should seek opportunities to assess to what 

extent each public service scrutiny function delivers for the three 

life-stage groups at P2 above, and systematically review these to 

ensure that scrutiny is proportionate and risk-based 

Accept Government will include the principles of 

SSC as the Best Value audit process is 

updated and as the links between BV and 

existing PFMR processes are reviewed.  

Government 

P6 To ensure strategic priorities for scrutiny keep pace with wider 

policy development Government, Parliament, the Auditor 

General and Local Government should agree a scrutiny priority 

review every 4 years.  This should, involve key scrutiny bodies 

and other stakeholders 

Accept A Strategic Priority Review arrangement 

should be put in place to happen every 4 

years. 

 

 

 

Government, 

parliament, 

local 

Government & 

scrutiny bodies 

P7 To improve the understanding of the impact of scrutiny, service 

providers and scrutiny bodies should use the themes and 

measures as set out in the PAAG report to be able to demonstrate 

the resources which are required to respond to external scrutiny. 

Accept in 

principle 

Government and Audit Scotland should 

ensure that the impacts of scrutiny – its cost 

and benefit – is set out by service providers 

and scrutiny bodies in a consistent manner in 

future.  There is no standard way of 

demonstrating cost and benefit at the moment 

and the challenge will be to use the PAAG 

report recommendations to develop a useful 

system 

Government, 

parliament, 

local 

Government & 

scrutiny bodies. 

P8 Local government will have a key role in assessing the impact of 

external scrutiny on its services and the resources required to 

replace that with self-assessment. 

 

Accept in 

part 

Government and local government will work 

with Audit Scotland, using the cost and 

benefit measures suggested in PAAG, to 

assess resources required to increase reliance 

on self-assessment and scale back external 

Local 

Government 

coordinated by 

COSLA and 

SOLACE 
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scrutiny.  However, as stated at P2 and P3 

there will always be a need for some form of 

external scrutiny.  So Government does not 

accept that self-assessment will fully 

“replace” external scrutiny. 

P9 Principles for Systematic Scrutiny Checks (SSC) should be 

introduced into existing performance review systems, which 

should be carried out independently of scrutiny bodies by 

Government and Parliament.  Policy & Financial Management 

Reviews (PFMR) and Best Value audits, could be used where 

appropriate, to allow periodic reviews of all existing scrutiny. 

Accept in 

principle 

In reviewing how public bodies are held to 

account, Government will consider how its 

review and audit processes could include the 

principles of SSC. 

Government 

P10 The SSC principles should be used for testing any proposed new 

scrutiny functions. Existing processes should be enhanced with a 

series of evaluation tools such as risk matrices and take account 

of national priorities to test the relevance and scope of existing, or 

any proposed new scrutiny functions. 

Accept Government and Parliament should develop 

guidance to ensure new scrutiny functions are 

consistently tested and checked.  

Government & 

Parliament 

P11 The SSC proposals should be undertaken by officials from 

Government and Parliament with no direct responsibility for the 

services under consideration, and should: 

 

a) Be triggered either by proposals for new functions, or as part 

of a existing reviews such as PFMR or Best Value audits; 

 

b) Make use of as much relevant local and national information 

as is available, including: 

I.  The strategic priorities and priority risk 

categories, 

II. The risk matrices as a tool, 

III. The impact assessment framework , and 

IV. An assessment of costs and benefits; 

Accept in 

principle 

Government and Parliament should introduce 

a process for ensuring scrutiny is 

proportionate on the basis of the SSC 

proposals. This should be done by developing 

scrutiny arrangements that are already 

available, such as Best Value audits.  For 

future scrutiny proposals Parliament and 

Government should set out clearly how the 

SSC proposals will always be considered in 

setting up new functions. 

Government & 

Parliament 
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c) Be made public so as to make the decision-making process as 

transparent as possible 

 

d) Be undertaken in accordance with core guidance on creating 

new bodies, creating new legislation and on policy-making 

 

P12 There is an important local dimension to the process set out 

above.  For local government services, the RBAG report has set 

out recommendations to co-ordinate the application of priorities 

and risks at a local level.  For non-local government services – 

based on the recommendations in the RBAG report – local 

scrutiny should: 

 

(a) Be aligned with Local priorities and local risk factors; 

 

(b)  Take account of National strategic priorities; 

 

(c) Apply to geographic areas based on Community Planning 

Partnership boundaries, or local authority boundaries 

where appropriate. 

Accept Government will take account of the RBAG 

proposals for local government scrutiny 

coordination and the work of the accounts 

Commission and prepare to spread this out 

beyond local government scrutiny into other 

services. It will be important for scrutiny 

bodies and local government to work together 

to ensure that local priorities have the right 

level of ambition.  

Government 

REDUCING BURDENS 

R1 To deliver improvements in service delivery and better 

outcomes for the people of Scotland, it is recommended that: 

 

councils and their partners continue to develop robust self-

evaluation processes. 

Accept Councils are at different stages of readiness 

regarding self evaluation and scrutiny bodies 

should work with them to help councils to 

develop and implement assisted self 

evaluation.  

 

Local 

government  

supported by 

Government 

CoSLA and 

SOLACE 

R2 To deliver improvements in service delivery and better 

outcomes for the people of Scotland, it is recommended that: 

Accept Councils are working with their partners to 

consider this; it is essential that scrutiny 

Local 

government  
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councils, partners and scrutiny bodies use assisted self-evaluation, 

which sits on a continuum of audit and inspection, as a key 

approach to provide rigorous external challenge of performance 

and practices, and to help develop partners‟ capacity for effective 

self-evaluation.  Over time, robust self-evaluation based on sound 

performance information should replace most cyclical 

inspections. 

bodies are closely involved in the process so 

that their expertise and capacity can be use to 

support the work.  

AS set out in P3, although the Government 

accepts that there should be a much greater 

role for self evaluation, it is important to note 

that this will continue to be done in 

conjunction with independent scrutiny 

particularly in high risk areas. The emphasis 

of scrutiny will switch from well performing 

delivery bodies who will see a reduction to 

scrutiny to poorly performing organisations 

and services where the amount of scrutiny 

might increase until improvements can be 

demonstrated.  

The Government notes that the 

recommendations from the action concentrate 

mainly in easing the burden for local 

government. However, the Government is 

aware that excessive and uncoordinated 

scrutiny also impact on providers from the 

private and third sectors and is exploring how 

these issues can be addressed.  

and scrutiny 

bodies 

R3 To deliver improvements in service delivery and better 

outcomes for the people of Scotland, it is recommended that: 

 

scrutiny bodies substantially alter the frequency and depth of their 

work in councils to reflect the strength of self-evaluation and 

performance. 

Accept As part of the Accounts Commission work on 

coordination, scrutiny bodies are developing a 

joint risk assessment process which will 

inform the frequency and intensity of 

inspection of local government and services 

provided by local government. There are some 

services such as child protection which, due to 

Accounts 

Commission 

and scrutiny 

bodies 

supported by 

Government 
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the risk factors and the potential impact on 

vulnerable groups, will always require some 

additional form of regular scrutiny over and 

above the joint risk assessment and assisted 

self evaluation.   

R4 To deliver improvements to co-ordinated scrutiny planning, 

risk assessment and information sharing to reduce the burden 

of scrutiny, it is recommended that: 

 

the Accounts Commission ensures that all scrutiny bodies work 

together to deliver joint scrutiny planning and risk assessment 

processes.  

Accept This is already being taken forward by the 

Accounts Commission who have now 

provided two progress reports to Ministers 

Accounts 

Commission 

and scrutiny 

bodies 

R5 To improve the co-ordination of external scrutiny between 

those undertaking it and to reduce the burden on public 

bodies, it is recommended that: 

 

a single common data request agreement will be specified 

covering:  

 

 a core set of information to be made available publicly and 

fully maintained in a standard format by local government 

and scrutiny bodies for access by the public; and 

 a secondary set of information to be made available 

through local intranets and a national portal and fully 

maintained in a standard format by local government and 

scrutiny bodies. 

Accept Local government and scrutiny bodies should 

examine the detail of the RBAG report and 

agree a method of bringing it into force. 

Government will consider how the principles 

can be expanded to other (non local authority) 

delivery bodies including those in the third 

sector. 

 

 

 

 

 

 

 

 

 

Local 

government and 

scrutiny bodies 

R6 To provide access to information useful both to support the 

on-going work of local government and external scrutiny and 

Accept Work is underway and an update is expected 

in January 

South 

Lanarkshire 
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audit, while reducing the overall burden, it is recommended 

that: 

 

work is undertaken within South Lanarkshire Council, with 

support from Audit Scotland and the Care Commission, to 

develop and pilot a website based portal capable of holding all 

the required information which is easily accessible by local 

government and scrutiny bodies. 

Council 

R7 To provide access to information useful both to support the 

on going work of local government and external scrutiny and 

audit, while reducing the overall burden, it is recommended 

that:  
 

resources are made available both to ensure that the pilot can be 

developed and then 

extended for use across all of local government and scrutiny 

bodies. 

Accept 

With 

caveat  

 

Once the pilot exercise has been completed, 

Government will work with local government 

to agree the best way to expand this to all 

councils. 

Government will reflect further on how to 

implement the public focus issues raised by 

Crerar in relation to publishing information on 

scrutiny programmes 

 

Government 

CoSLA and 

SOLACE 

FIT FOR PURPOSE COMPLAINTS 

F1 A set of principles based on the present SPSO guidance (Valuing 

Complaints) founded on consumer focus and simplification 

should form the basis of all public service complaints handling 

processes, which will be developed in partnership between the 

SPSO and service providers.   

Accept in 

principle 

Subject to current consideration of SPSO by 

the Review of SPCB Supported Bodies 

Committee (the „Parliamentary Committee‟), 

the Government supports the proposal that 

SPSO should develop these principles for 

approval by Scottish Parliament. 

SPSO 

F2 There should be a standardised complaints handling process for 

each public service sector based on these principles – so that, for 

example, all care homes have a process in common and all 

registered social landlords have their own common process.  

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee, Government 

supports proposals requiring providers to 

adopt complaints handling procedures based 

on model procedures prepared by SPSO. 

SPSO 

F3 A signposting service, with a single point of contact, should be Accept Suitable existing signposting service should Government & 
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established to provide guidance and general advice to consumers 

on complaining, and this should be based around an existing 

service such as Consumer Direct. 

be identified, in consultation with Consumer 

Direct, Citizens Advice and Scottish 

Consumer Focus. 

SPSO 

F4 Mediation for providers and consumers as well as advocacy for 

consumers in need of support should be introduced where 

appropriate, and Government should consider how best to 

resource mediation and advocacy in complaints handling 

Accept in 

principle 

SPSO model complaints procedures will 

consider need for advocacy and appropriate 

role of mediation in different public sector 

areas. Government will then consult on any 

additional provision that may be required 

locally or nationally and how this could be 

resourced within available funding.  

Government 

and SPSO 

F5 All public service organisations should review their schemes of 

delegation to ensure that the authority to resolve complaints at the 

front line and by complaints handlers is maximized and that the 

chain of decision making is as short as possible. 

Accept in 

principle 

 

Subject to current consideration of SPSO by 

Parliamentary Committee, this will form part 

of response by all public service organisations 

to development of principles and model 

complaints procedures by SPSO.  

All public 

service 

organisations 

F6 All public service organisations should review the training needs 

of front line employees and complaints handlers to ensure they 

have the skill and confidence to exercise authority delegated to 

them in handling complaints. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee, this will form part 

of response by all public service organisations 

to development of principles and guidance by 

SPSO.  

All public 

service 

organisations 

F7 All public service organisations should review and enhance the 

status of complaint handlers.  In addition, the SPSO should 

establish a cross-sectoral network of complaints handlers and a 

website to allow complaints handlers to share best practice in 

complaints handling. Further, the SPSO should coordinate the 

training for complaints handlers and develop a recognised 

qualification for complaints handlers. 

Accept in 

part 

 

SPSO should offer guidance and suggest 

training to providers, enhancing the status of 

complaint handlers - and should oversee the 

provision of networking. SPSO will need to 

prioritise such a network against other 

priorities in developing consistent complaints 

handling processes across public services. 

SPSO 

F8 The SPSO, working with scrutiny bodies and service providers, 

should improve the way in which the learning from complaints is 

used to drive improvement and the way in which providers can 

Accept Close working on principles of better 

complaints handling with providers and 

significant scrutiny bodies, as well as joint 

SPSO, COSLA 

and the 

Improvement 
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demonstrate this to consumers.  Each council should review its 

current arrangements for learning from complaints and decide 

whether they are fit for purpose. The SPSO should work with 

COSLA and/or the Improvement Service to develop a best 

practice guide on how to learn from complaints. 

work with local government. See also F12 service 

F9 Priority should be given to introducing standardised complaints 

processes in the sectors where there is the greatest risk to 

consumers from service failure and from which most complaints 

emerge – namely across the social care sector and across services 

provided by local government (including social work and 

education systems). 

Accept in 

principle 

 

Subject to current consideration of SPSO by 

Parliamentary Committee, Government will 

expect SPSO to prioritise these areas in 

developing model complaints handling 

processes, and will consider whether any 

legislation is required to amend social work 

and education complaints systems, and SPSO 

will work closely with the Care Commission 

to ensure appropriate changes are made in the 

social care sector. 

Government, 

SPSO. COSLA 

and the Care 

Commission 

F10 The SPSO should work with local government and the Care 

Commission to develop complaints systems for social care and 

social work services which must include clearer communication 

about responsibility for handling complaints and better sharing of 

information on complaints. 

Accept in 

principle 

See response to F9 SPSO, COSLA, 

Care 

Commission 

F11 Government should consider a National Care Standard for 

complaints handling 
Reject Not necessary – given the statutory authority 

that SPSO should have to assure compliance, 

and given existing Care Commission authority 

over care providers 

n/a 

F12 In the wider scrutiny landscape, Government should identify how 

scrutiny bodies must ensure appropriate use is made of complaint 

outcomes.    

Accept Performance principles to be introduced to 

revised PFMR and BV audits to ensure 

scrutiny bodies can demonstrate how use of 

outcomes is made.  SPSO should ensure 

action is consistent with complaint principles. 

See also F8. 

Government & 

SPSO 
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F13 To reduce the complexity and perceived inconsistencies in 

approach, and in the structure of the complaints landscape 

legislation should be introduced to allow changes to the 

complaints landscape and to allow better sharing (e.g. to allow 

the SPSO and complaints handling bodies to share headline 

information on cases under consideration) 

Accept in 

principle 

The Government is supportive of proposals 

F13 and F16, and has invited the 

Parliamentary Committee reviewing bodies 

sponsored by the Scottish Parliament 

Corporate Body to consider these changes. 

Thereafter, it will work with the Parliament to 

identify what legislation is required and the 

appropriate legislative vehicle. 

Government, 

SPSO & 

Parliament 

F14 To reduce the complexity and perceived inconsistencies in 

approach, and in the structure of the complaints landscape 

Government and/or Parliament should not establish any new 

complaints-handling bodies without first considering if the SPSO 

could take on the function, or, only where that would be 

inappropriate, whether an existing body could expand its role to 

cover the new function. 

Accept Subject to current consideration of SPSO by 

Parliamentary Committee, Government will 

abide by this recommendation. 

Government & 

Parliament 

F15 The complaints handling function should not be embedded within 

bodies with an inspection and regulation role, save in exceptional 

circumstances such as to protect particularly vulnerable 

consumers. 

Accept Government will ensure no new proposals are 

made to embed complaints with regulation 

functions, and will ensure all existing 

functions are reviewed within PFMR and BV 

audits to ensure separation other than in 

exceptional circumstances. 

Government & 

Parliament 

F16 The number of stand-alone complaints handling bodies should be 

reduced, and functions should be transferred, where appropriate, 

to simplify the process and landscape for consumers. Specifically, 

Government should consider the following: 

Accept in 

principle 

See response to F13 Government & 

Parliament 

F16i Transferring the role currently performed by local authority 

Complaint Review Committees for social work to the SPSO. 

Accept Government should consult on transferring to 

SPSO and discuss the outcome with 

Parliament, to seek legislative vehicle.  

Government 

F16ii Transferring responsibility for local authority Education Appeal 

Committee work and Independent Adjudication functions from 

Requires 

further 

Following the report of the Administrative 

Justice Steering Group chaired by Lord Philip, 

Government 
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Ref Action Group Recommendation Response Next Steps  Responsibility 

 

local government to an independent tribunal. considerati

on 

Government will consult on options for 

education appeals and discuss the outcome 

with Parliament to seek legislative vehicle if 

required. 

F16iii Ensuring that „clinical‟ prison complaints should be dealt with 

either by the new home for Prison Complaints Commissioner 

functions or by NHSScotland, if the provision of health in prisons 

transfers to NHSScotland. 

Accept Linked to proposals F16vi, and so subject to 

current consideration of SPSO by 

Parliamentary Committee. 

Parliament 

F16iv Transferring the bus complaints function within the Passenger 

Transport Users Committee to the SPSO; 

Accept in 

principle 

Government should consult on transferring to 

SPSO or the Traffic Commissioner for 

Scotland with the PTUC and its Bus 

Passenger Platform Sub-committee and 

discuss the outcome with Parliament. 

Government 

F16v Transferring the complaints function of Waterwatch Scotland to 

the SPSO. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee, Government 

supports this proposal. 

Parliament 

F16vi Transferring the Scottish Prisons Complaints Commissioner‟s 

functions to the SPSO, and pursuing opportunities to put the 

functions of the prison complaints regime on a statutory footing. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee, Government 

supports the proposal that SPSO should now 

directly handle those complaints about the 

Scottish Prisons Service which are within its 

remit. 

Parliament 

F16vii Retaining the police complaints framework, which is still being 

embedded, and allow this to develop further, but the case for 

merging with the SPSO should be considered during the next 

Parliamentary session.  The PCCS should endeavour to share 

services with the SPSO where practically possible. 

Accept PCCS will ensure services are shared where 

possible.  Government will look again at the 

arrangements after 2011. 

Government 

F17 The SPSO should retain responsibility for considering „upper-

tier‟ complaints. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee Government 

supports retention of this responsibility. 

Parliament 
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Ref Action Group Recommendation Response Next Steps  Responsibility 

 

F18 To oversee a new fit for purpose complaints system, the SPSO 

should be given the authority and appropriate resources to work 

with service providers and sectoral interests to develop and 

approve, for each sector, standardised public service complaints 

handling systems which include realistic but challenging 

timescales and processes to keep all parties informed of progress. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee Government 

supports enshrining this new responsibility in 

legislation. 

Government 

F19 To oversee a new fit for purpose complaints system, the SPSO 

should be given the authority and appropriate resources to work 

with service providers and sectoral interests to coordinate training 

for complaints handlers, develop a complaints handling network 

and website, and issue guidance for service provider front-line 

employees and complaints handlers about how to deal effectively 

with complainants, including those whose behaviour is 

unacceptable, unreasonable or inappropriate. 

Accept in 

principle 

Government and SPSO need to consider 

existing resources, within budgets of service 

providers and scrutiny bodies 

Government & 

Parliament 

F20 To oversee a new fit for purpose complaints system, the SPSO 

should be given the authority and appropriate resources to work 

with service providers and sectoral interests to coordinate the way 

outputs and outcomes from complaints are reported and followed 

through to improve services. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee. Government‟s 

general approach is that oversight of systemic 

response to complaints outcomes will rest 

with scrutiny bodies responsible for inspection 

and quality rather than SPSO itself – see 

responses to F8 and F12 

Government & 

Parliament 

F21 To oversee a new fit for purpose complaints system, the SPSO 

should be given the authority and appropriate resources to work 

with service providers and sectoral interests to allocate 

responsibility to service providers (or scrutiny bodies, if 

appropriate) to lead on individual complaints where more than 

one body could handle it, to ensure clarity over responsibility and 

eliminate duplication of effort. 

Accept in 

principle 

Subject to current consideration of SPSO by 

Parliamentary Committee Government 

supports giving this authority to SPSO. The 

power to allocate responsibility will be a 

residual one where matters cannot be settled 

locally, and should not require additional 

resources for SPSO. 

Government & 

Parliament 

F22 The Parliament should be asked to approve the single set of 

principles on which all complaints handling process would be 

Accept in 

principle 

See response to F1. Government & 

SPSO 
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based. 

F23 Government and Parliament should consider options for giving 

the SPSO authority to develop and approve complaints processes, 

and Government should consider introducing a general 

requirement on all public service providers to comply with 

approved complaints handling processes. 

Accept in 

principle 

See response to F2. Government supports 

provision of a legislative duty to comply with 

appropriate model procedures, subject to any 

adjustments agreed between SPSO and the 

public service  

Government 

F24 Government should ask SPSO to prepare now, with appropriate 

resourcing, for taking on additional roles identified in this report 

and ask service providers to work towards compliance with new 

processes and utilise the new features within their complaints 

handling systems. 

Accept Parliament to consider SPSO, but providers 

and existing SPSO should begin work 

immediately.  

SPSO and 

service 

providers 

F25 The SPSO should work with service providers and scrutiny 

bodies, as well as COSLA for the local government sector, to 

develop a consistent way to capture performance against the 

complaints handling principles, including assessment of the costs 

of providing professional complaints handling services. 

Accept SPSO will work with COSLA to develop 

consistent capture method for performance in 

complaints handling. 

SPSO 
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ANNEX B 

ACTION GROUPS UPDATE AND GOVERNMENT RESPONSE 

 

ACTION GROUP PROGRESS 

 

 Deliverables Published Variations 

FCSAG Aim to deliver a better, more transparent and consistent 

complaints system for service users and the public. 

Proposals on process improvement and structural reform. 

Recommendations on  

a) local government and care systems to be the priority for 

improvement; 

b) centralised sign-posting for complainants; 

c) improved advocacy and mediation; 

d) improved training for front-line staff;  

e) structural change to water and prison complaints within SPSO; 

f) standardising Education Appeal Committee and Complaint 

Review Committee (social work) functions.   

Published 

July 2008 

a) not recommending scaling back of SPSO 

investigation role; 

b) mergers could reduce services and lose 

expertise 

PAAG Aim to reduce the volume and impact.   

Proposals for reviewing all scrutiny – limiting scrutiny to those 

sectors which are regarded as service priorities.  

Recommendations on a) systematic scrutiny reviews;  

b)strategic priorities and core risk criteria; 

c) framework for assessing (impact) cost/benefit to be used in 

reviews; 

d) national and local application of priorities and risk criteria 

Publishing 

December 

2008 

a) assessing the impact and costs and benefits 

in monetary terms; 

b) not recommending use of Expert Panels; 

c) life-stage priorities confusing for bodies 

scrutinising universal services; 

AGAG Aim to improve the governance and accountability of scrutiny 

organisations in accordance with the five principles of scrutiny as 

recommended in the Crerar Review. 

Proposals to address the broad issues of accountability and 

governance to help deliver: 

 more transparent accountability relationships between 

Published 

October 2008 

a) not recommending significant amendment 

to independent scrutiny of health; 

 

b) no structural recommendations (not in 

remit); 
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 Deliverables Published Variations 

Minsters, scrutiny bodies, Parliament, service users and the 

wider public; 

 improved and clearer governance in respect of 

scrutiny bodies; and  

 clear principles for use in any future work when 

examining scrutiny issues. 

Recommendations on 

a) updating scrutiny body framework documents to formally adopt 

the key features of governance to ensure operational 

independence for scrutiny bodies using common form of words 

(irrespective of present “status”), and publishing this in the 

Scottish Public Finance Manual; 

b) scrutiny body reports to be published simultaneously to the 

Parliament, Ministers and the public; 

c) develop a common set of roles and responsibilities which could 

be added to the non-executive members of scrutiny body boards 

irrespective of their organisational status;  

d) Scottish Ministers should set the national standards in all areas 

of public services, recognising the need for input of expertise and 

user engagement. 

c) no recommendation on moving to a single 

scrutiny “status”.  Focus is on operational 

independence irrespective of status;  

 

d) not taking forward Crerar recommendation 

for stronger role for Parliament – AGAG 

concludes parliament has sufficient powers 

already in place.  It will be for Parliament to 

encourage committees to use these powers 

consistently. 

 

 

UFAG Aim to provide proposals for improvements to the current scrutiny 

system to enable a greater focus on the experience of the user and 

of the wider public.  

Proposals to set out: a clear definition of users and user focus; a 

vision for an enabling environment; the 7 principles that will be 

present in a scrutiny system based around the use; and examples of 

good practice in user engagement and involvement. 

Recommendations on 

a) adopting the vision for user focus set out in the report and the 

„Seven broad features of user focus in scrutiny‟ also set out; 

b) In very limited circumstances direct user involvement would be 

Published 

October 2008 

a) UFAG not providing a template system for 

user involvement – rather setting out the 

features and principles of systems to be 

developed by the scrutiny bodies; 

 

b) UFAG recognises need for further 

resources to support culture change; 

 

c) May be sensitivity in introducing grading 

systems into the BV2 process which Accounts 

Commission is developing for Government. 
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 Deliverables Published Variations 

inappropriate, so scrutiny bodies should be required to make 

arrangements for informed discussion in these circumstances, 

about the interests of such deliberately excluded users; 

c) existing good practice by scrutiny bodies within Scotland as a 

suitable basis for further work; 

d) implementing change should be through encouragement to 

adopt cultures and processes, rather than have practice pushed out 

and imposed; 

e) suitable supporting mechanisms will be required - such as a 

Forum co-ordination role; 

f) potential for the current pilot work on council satisfaction being 

undertaken by SCC/CoSLA/Improvement Service as a means to 

wider sharing of data and encourage adoption of findings; 

g) user-focussed reports are produced in „dual-report‟ format; 

h) all performance management outcomes for services should be 

expressed via grades, with an aspiration that these can be shared 

across all services.  

 

RBAG Aim to reduce scrutiny burden on service providers while 

maintaining the confidence of key stakeholders that services are 

being delivered effectively and key outcomes are being achieved. 

Proposals to establish single data set for all local government 

corporate assessments, and self-evaluation model to ultimately 

allow external assessment to be scaled back. 

Recommendations on 

a) scrutiny bodies and local government developing proportionate 

and intelligence-led approach to scrutiny, based on robust self-

assessment; 

b) developing and adopting assisted self-evaluation to replace 

most cyclical inspection over time, to reflect the strength of self-

evaluation and performance. 

c) the Accounts Commission ensuring that all scrutiny bodies 

Published 

September 

2008 

a) report tightly focused on reducing burdens 

on local government; 

 

b) not taking forward Crerar recommendation 

on public access to inspection programmes – 

RBAG prefers that inspection portal should 

not be accessible to the public or to service 

users.  This is inconsistent with UFAG; 

 

c) RBAG suggests removing all cyclical 

inspection, however, PAAG suggests there are 

a number of higher risk services for which 

cyclical inspection should not be removed; 
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 Deliverables Published Variations 

deliver joint scrutiny planning and risk assessment. 

d) a single common data request agreement will be specified 

covering:  

 a core set of information to be made available publicly and 

fully maintained in a standard format by local government 

and scrutiny bodies for access by the public; and 

 a secondary set of information to be made available 

through local intranets and a national portal and fully 

maintained in a standard format by local authorities and 

scrutiny bodies. 

d) Resources to be found for South Lanarkshire Council, Audit 

Scotland and the Care Commission to develop and pilot a 

website based portal capable of holding all the required 

information which is easily accessible by local authorities and 

scrutiny bodies 

d) RBAG call for annual scrutiny risk 

assessments, whereas Accounts Commission 

and PAAG call for less frequent reviews; 

 

e)challenge to sequence of the transition steps 

between reliance on external assessment to 

self-evaluation – funding/support/resources 

required for developing self-evaluation; 

 

f) Capacity Issues – better scrutiny planning 

will be affected by service providers being 

able to produce robust evidence of what they 

are delivering and how they are improving 

(this will be an essential part of risk 

assessment) 
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Scottish Parliament 

Review of SPCB Supported 
Bodies Committee 

Tuesday 24 March 2009 

[THE CONV ENER opened the meeting in private at 
10:31]  

12:04 
Meeting continued in public. 

Review of SPCB-supported 
Bodies 

The Convener (Trish Godman): I welcome the 
witnesses, who are John Swinney, the Cabinet  
Secretary for Finance and Sustainable Growth;  
Tom Harvie-Clark, who is the head of the Scottish 
Government’s water industry branch; and Gordon 
Kilpatrick, who is the head of the sponsorship and 
review branch in the Scottish Government’s  

offender management strategy division. I thank 
John Swinney for coming to give further evidence 
to the committee. Before we move to questions,  
would you like to make a brief statement, cabinet  
secretary? 

The Cabinet Secretary for Finance and 

Sustainable Growth (John Swinney): I am 
pleased to be here again with the committee. With 
your permission, convener, I would like to make a 
brief opening statement. 

The Government’s interest in the review of 
bodies that are supported by the Scottish 
Parliamentary Corporate Body focuses 
predominantly on the handling of complaints. A 
significant amount of work was undertaken 
through the Crerar review and the fit-for-purpose 
complaints system action group, which was 
chaired by Douglas Sinclair. The output  of 
Douglas Sinclair’s action group identified the way 
forward—correctly, in my view—as being to 
expand the role of the Scottish Public Services 
Ombudsman to lead the way in developing 
effective and efficient complaints-handling 
systems, thereby simplifying the experience for the 
complainant and ensuring that public bodies can 
best learn from the errors that they make. The 
focus that Douglas Sinclair’s action group brought  
to the issue was particularly helpful.  

The intermediary roles that are at present played 
by the Scottish Prisons Complaints Commission 
and Waterwatch Scotland are the focus of the 
Government’s proposals. The proposal to transfer 
their functions to the Scottish Public Services 

Ombudsman and Consumer Focus Scotland is a 
sensible rationalisation that accords with Professor 
Crerar’s view that bodies that have similar roles  
and responsibilities should, wherever possible, be 
brought together to make them easier to 
understand and access. The proposals for the 
prisons and water complaints systems accord with 
those principles. 

The SPCB proposals, which the committee 
discussed again with Mr McCabe a couple of 
weeks ago, are the other major element that the 
committee is considering. I notice, from the 
discussions on the proposals, that Mr McCabe 
advanced a change, in that he argued for the 
creation of a single standards body that would 
cover several bodies that currently report to the 
Government. It might be helpful if I tell the 
committee that the Government is broadly  
supportive of such a move and that I would be 
content for my officials to work closely with the 
committee on how such a proposal might be 
progressed. I also noticed from the committee’s  

discussions that the argument was advanced that  
it would be advantageous for the bodies that  
currently report to the Government to report to the 
Parliament rather than to ministers. The 
Government thinks that that change would be 
sensible and is happy to support it. 

As I have said previously, the committee is on 
the receiving end of a significant amount of 
evidence that has been gathered through the 
inquiry that the Finance Committee in the previous 
session of Parliament undertook, the Crerar 
review and the Sinclair report. I hope that we can,  
in the light of the available evidence, move co-
operatively to create a more efficient complaints-
handling system for the benefit of members of the 
public in Scotland. 

The Convener: Which of the Scottish Prisons 
Complaints Commission’s current functions is it 
proposed will be transferred to the Scottish Public 
Services Ombudsman and what will happen to the 
remainder? Not all the functions will  be 
transferred. 

John Swinney: We propose that all the 
functions that are currently exercised by the 
Scottish Prisons Complaints Commission be 
transferred to the Scottish Public Services 
Ombudsman. The element that is perhaps a grey 
area relates to complaints about disciplinary  
decisions that are taken in the Scottish Prison 
Service. Such complaints are currently not  
considered by the prisons complaints  
commissioner, so we do not propose to t ransfer 
that area of activity to the SPSO. Instead, those 
complaints will remain the responsibility of the 
Scottish Prison Service and ministers. However, in 
every other respect, we consider that the functions 
that are exercised by the SPCC are transferable to 
the SPSO. 
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The Convener: The advantages that the 
Sinclair report argues would arise from transferring 
the commissioner’s functions to the ombudsman 
are to do with responsiveness and consumer 
experience. Given that the ombudsman’s  
turnaround times show that 31 per cent of 
investigations were completed within 12 months 
and that the latest customer satisfaction rating 
showed that there were more dissatisfied 
customers than satisfied ones, is the Government 
aware of any other advantages that would justify  
the transfer? 

John Swinney: I will make two points. First, if 
members of the public are dissatisfied with their 
experience of the ombudsman’s servic e and are 
concerned about the turnaround timescale, that  
must be tackled as a whole and not just for the 
sake of the folk who interact with the SPSO. That  
position cannot be satisfactory or acceptable to 
any of us. My general conclusion is that if the level 
of performance is not  desirable, it needs to be 
tackled and improved.  

My second point is that that  should not distract  
us from improving how we handle complaints in 
general in the system. Just because the current  
performance of the SPSO is poor, that should not  
mean that we should not attempt to rationalise the 
handling of complaints and to develop a proper,  
efficient and clear system while we tackle 
concerns about performance. I make the general 
point that the argument for undertaking the review 
is that it will help to simplify the system, to reduce 
the number of bodies and to address the 
confusion that exists about where to take 
particular complaints. 

Johann Lamont (Glasgow Pollok) (Lab): You 
need, however, to have a view on why levels of 
dissatisfaction are where they are.  If it is not to do 
with the personnel—I contend that it is not—and 
you do not have an explanation for why there is a 
problem, then adding to the SPSO becomes a 
challenge. You cannot just say that it would be 
good if the situation was better—we all want  
complaints to be handled properly. Is there 
something structural about bodies that deal with 
complaints that leads to that level of 
dissatisfaction? If that is the case, is it wise to add 
to the SPSO other bits of complaint handling? 

John Swinney: Clearly, we could look at the 
matter both ways. We could say that we should,  
given that there is dissatisfaction with the SPSO, 
take away from it the handling of a range of 
complaints about different policy areas, but that  
would undermine the fundamental instinct that  
drove Parliament to establish the SPSO, which 
was the desire to draw together a number of 
diverse and disparate complaints-handling 
functions. I am simply arguing for a continuation of 
Parliament’s view when it founded the SPSO, 

which was that we should have a more integrated 
structure of complaints handling through the 
SPSO. 

Johann Lamont’s other point was about whether 

I have an opinion on why there is a high level of 
dissatisfaction with the SPSO. I can offer an 
observation, although it is not a body that I 
supervise or scrutinise. I imagine that an element  
of the dissatisfaction with the SPSO is to do with 
the fact that some people will not have obtained 
the remedies that they wished to obtain, which is a 
general problem with complaints handling.  I quite 
understand that feeling—I deal with constituents  
who go through that experience.  

Another category of people might not have had 
a good experience when they went to the SPSO in 
that their cases might not have been examined in 
the fashion that they expected. Frankly, such 
issues are the responsibility of the SPSO, who has 
a duty to Parliament to ensure that we have an 
effective complaints-handling system. We get into 
difficult territory—in my view, it is the wrong 
territory to get into—i f we confuse poor 
performance by the ombudsman with whether, in 
principle, the ombudsman is the body that is best  
placed to carry out an integrated complaints-
handling function. That was certainly my 
impression of Parliament’s motivation when it  
established the SPSO in the first place. 

Jamie Hepburn (Central Scotland) (SNP): I 
want  to explore the transfer of functions from the 
Scottish Prisons Complaints Commission. I 
understand that the Government’s response to the 
action group reports suggests that responsibility  
for investigating clinical prison complaints should 
be transferred. Will you set out your current  
thinking on the issue? Are you recommending that  
that responsibility be transferred to the SPSO or to 
NHS Scotland? 

12:15 
John Swinney: That is an issue on which the 

Government has not yet come to a final view. We 
are consulting on which option would be 
preferable. The argument in favour of that function 
going to the SPSO is that it  would integrate 
another element of complaints handling into that  
body. The argument for that responsibility going to 
NHS Scotland is that the national health service 
might have greater technical and clinical expertise 
in handling clinical complaints. The SPSO handles 
NHS patients’ general complaints about the NHS, 
so there is obviously a level of expertise within the 
organisation that means that it should be equipped 
to handle such issues. I am keen to draw our 
deliberations on the matter to a close shortly. 

The Convener: Our officials have been advised 
that no legislation is required to transfer the 
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functions of the Prisons Complaints Commission 
to the ombudsman. Why not simply make the 
necessary arrangements? 

John Swinney: That is correct, but the prisons 
situation is at odds with a number of other types of 
complaint that have statutory foundations. Police 
complaints, social work complaints, housing 
complaints and health complaints all have a 
statutory basis, which means that prisoner 
complaints are the odd ones out. Our giving them 
a statutory basis will give us the opportunity to 
ensure that all such complaints are handled 
equally. 

The Convener: In oral evidence, we were 
warned that the transfer would require that the 
ombudsman be given access to “top-quality legal 
advice” and we were given other indications of 
heavy legal spending by the Scottish Prisons 
Complaints Commission. However, the 
subsequent written response to our question on 
that suggested that no legal expenses were 
incurred prior to the current year and that there 
would be spending of £30,000 this year. Will you 
confirm the position on the need for legal advice 
and whether the Scottish Government would meet  
those costs in the future, should a transfer of 
functions occur? There was a bit of dispute about  
whether that would happen.  

John Swinney: The need for access to legal 
advice would depend entirely on the character and 
elements of each complaint. Exactly the same 
applies at present to the ombudsman, who may 
require legal advice in certain complex and difficult  
cases. If I recall correctly from my experience on 
the Finance Committee in the previous 
parliamentary session, there was always a great  
debate about what budget provision should be 
made for legal advice that was required by the 
ombudsman: should the SPCB allocation to the 
ombudsman contain an allowance for significant  
legal costs or should funding for such costs be 
considered when the circumstances arose? If my 
memory serves me right, the SPCB took the view 
that, when there was a need for sophisticated 
legal advice, it  would consider the arguments in 
favour of that need and make financial allocations 
based on that judgment. 

If a function that is being carried out by the 
Government is transferred to the SPSO, I would 
assume the same role as the SPCB assumes with 
the Scottish Public Services Ombudsman. If there 
is a requirement for sophisticated legal advice, the 
Government would consider that  request and 
determine whether it should be supported. I am 
expressing that as helpfully as I can. I do not want  
to sign a blank cheque—you would not expect me 
to. However, it is reasonable to propose that if a 
function is being t ransferred by the Government—
where the Government carries the financial 

responsibility—to the SPSO, we would consider 
the requirement for legal advice when that arose.  

The Convener: I refer back to the question that  
Jamie Hepburn asked. You will appreciate that the 
committee is reaching the point at which we will  
consider our report. We need to make a 
recommendation. Do you have any idea when you 
will consider transferring responsibility for the 
clinical prison complaints to the ombudsman or the 
NHS? 

John Swinney: I cannot give you a specific  
date, but I will be happy to explore the timescale 
and notify the committee in writing. 

The Convener: That would be helpful.  

I am sure that every member has read 
Waterwatch Scotland’s submission to the Sinclair 

report. Given that Waterwatch was not consulted 
prior to the Sinclair recommendations being made,  
why do you consider that a transfer of 
Waterwatch’s functions is in the best interests of 
the consumer? 

John Swinney: There are two factors at work  
here. Waterwatch has two responsibilities: one is  
complaints handling and the other is promotion 
and protection of the consumer interest. You can 
argue it any way you want, but the current  
situation essentially draws together the 
complaints-handling function and consumer 
interest protection in one organisation. In trying to 
reduce the number of bodies, we are trying as far 
as possible to put all the complaints-handling 
issues into the same organisation. When members  
of the public are dissatisfied with something that  
has happened to them, their first port of call, which 
will be able to deal with the overwhelming majority  
of such concerns, will be the Scottish Public 
Services Ombudsman. That function and role 
mean that  the SPSO can be promoted and 
marketed as the place to go when one has a 
complaint.  

Other organisations in Scotland are involved in 
promotion of the consumer interest. Consumer 
Focus Scotland is very much at the core of that  
activity. 

The arguments for doing what the Government 
proposes—and what the Sinclair group 
recommended—are about simplifying access to 
the complaints system and making it as easy as 
possible for members of the public to go to one 
place where they make their complaints and they 
are dealt with, rather than their having to think, “If 
it’s health, I’ll go to the SPSO and if it’s water, I’ll  
go to Waterwatch.” If we want people to exercise 

their rights properly, we have to ensure that the 
ombudsman in Scotland is promoted properly, so 
that folk know that the ombudsman exists to deal 
with their concerns, and we must ensure that  
Waterwatch is promoted, so that  members  of the 
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public know that i f they have a water complaint,  
they can go to Waterwatch. That leads to 
duplication at a time when the Government is keen 
to simplify the approach.  

The Convener: Waterwatch investigates 
complaints against all water providers in Scotland,  
a number of which are private companies. We 
believe that legislating to transfer Waterwatch’s  
functions would not be completely possible. We 
understand that about 36 per cent of the 
complaints are about private companies. By whom 
would future complaints be handled? 

John Swinney: I envisage such complaints  
being handled by the SPSO. 

The Convener: By the SPSO? 

John Swinney: Yes. 

The Convener: Are you talking about  
complaints about the private companies, too? 

John Swinney: Waterwatch currently  
undertakes some of that responsibility. Essentially, 
we are t ransferring the Waterwatch functions to 
the SPSO and giving it an integrated complaints-
handling function.  

The Convener: I have been told that that is not  
legislatively possible.  

John Swinney: It would be perfectly possible 
for complaints about, for example, Business 
Stream—which is a Scottish Water subsidiary—to 
be handled through that mechanism. We will  
explore the details of the process to determine 
whether there is a problem.  

The Convener: We might need to explore the 
issue further and perhaps clarify it in 
correspondence. 

Jamie Hepburn: The cabinet secretary will  be 
aware that Waterwatch’s role is wider than the 

investigation of specific individual complaints. It  
acts as an advocate for consumers and can 
undertake more systemic investigations, which the 
ombudsman currently cannot. How would those 
functions remain? 

John Swinney: It comes back to the 
fundamental point about Waterwatch having two 
distinct areas of activity. One is complaints  
handling and the other is the promotion and 
protection of the consumer interest, which takes it 
into the sphere, to which Mr Hepburn referred, of 
carrying out inquiries into performance in a 
particular area. That area of activity is entirely  
within the sphere, the outlook and the perspective 
of Consumer Focus Scotland, which will be able to 
look at the matter from what is essentially a 
specialist consumer perspective to see what the 
experience is in a number of different sectors and 
ensure that people’s general concerns about the 
performance of the water industry are articulated 
and considered.  

Jamie Hepburn: I have another question on the 
funding of Waterwatch’s functions. I understand 
that it is funded by what is termed an industry levy.  
I think that the SPCB has some difficulties with the 
concept of taking on that responsibility. Do you 
have sympathy with its view? If so, how do you 
propose future costs will be met? 

I have a wider question. I am not sure that  
members of the general public would identify the 
funding mechanism as being an industry levy—for 
example,  my understanding is that the vast  
majority of the funding comes through Scottish 
Water, so in essence it comes through water 
rates. Do you accept that it is an industry levy?  

John Swinney: I do not consider that  it is an 
industry levy: it is paid for predominantly by  
Scottish Water, so although the Government 
obviously makes a contribution to Scottish Water,  
the funds will predominantly come through water 
charges that are levied on householders and 
businesses. The cost will emerge in the costs of 
Scottish Water, so it is essentially a consumer 
cost. 

On the position of the SPCB and the concern 
that it will be left with financial liability, I am 
obviously anxious to avoid that, in whatever 
legislative arrangement we put in place. If the 
industry is currently paying for the vehicle—
Waterwatch—that should be how the situation 
remains. There should be no increase in the 
SPCB’s financial liability or in the costs to the 
SPCB. We can consider the best arrangement for 
doing that: should the payment be made direct  
from Scottish Water to the SPSO without going 
anywhere near the corporate body, or should it go 
via the corporate body to be passed on? 
Obviously, the most administratively  
straightforward approach would be best, in the 
circumstances. 

12:30 
Ross Finnie (West of Scotland) (LD): You wil l  

understand, cabinet secretary, that what has been 
said does not immediately lend itself to a belief 
that there will be administrative simplification. If it  
is simpler and better to have an industry levy—
perhaps we should be a little clearer about how 
the money is sourced—the levy holder will be 
rather anxious to know, bearing in mind the 
accountability to them, that Waterwatch Scotland 
will be retained as a discrete entity for the 
purposes of its accounting functions. If there is a 
merger and Waterwatch Scotland becomes part of 
the SPSO, it is not easy to see how that will be 
achieved when there is the need to be able to tell  
the levy holder the purpose for which expenditure 
has been used. 
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John Swinney: We can take the view that that  
issue cannot possibly be overcome because if we 
decide to take that route we cannot attribute costs 
to water complaints in our accounting structures in 
the SPSO, but that would ignore a range of 
different elements that enable costs to be 
attributed in the fee-charging and accountancy 
structures with which we are all familiar in our 
modern society. If we did not go down that route,  
we would inevitably end up with separate and 
distinct bodies and accounting units. That would 
not reflect practice in today’s society. 

Ross Finnie: I was really making a suggestion 
the other way round. It seems to me that our 
present accounting systems can properly attribute 
costs but that some functions will have to be 
merged if there are to be any savings from 
bringing all the bodies together. It has been 
recommended that a large number of people 
should be brought into the SPSO. Some of the 
bodies are not very big in an administrative sense,  
but the case in question is rather unusual in that  
fees are levied and what happens must therefore 
be accounted for. Indeed, the issue of the 36 per 
cent of complaints to the public sector about  
private companies and the levy remains 
unresolved. I think that there would be 
unnecessary complications.  

John Swinney: We can look at the matter either 
way: there could be unnecessary complication or 
we could miss an opportunity to rationalise the 
complaints-handling infrastructure in Scotland.  

I return to my earlier point that we focus on the 
outcome to which every citizen is entitled. Every  
citizen should be reasonably aware of where to go 
if they have a complaint. If we are to fulfil our duty  
in that respect, we will end up having promotional 
campaigns for the Scottish Public Services 
Ombudsman and Waterwatch Scotland so that  
everyone is aware of where to take a complaint,  
but that would miss an opportunity to make 
efficiencies by promoting the SPSO to members of 
the public as the place to go with the 
overwhelming majority of complaints. 

When people phoned the SPSO service, it could 
say, “What is your complaint about? Is it about  
housing, health or water?” The person could say 

what the complaint was and be put through to the 
right person or fill in material in the right fashion.  
There is an opportunity to generate efficiencies,  
and we should be able to account for those 
efficiencies in a relatively straightforward fashion 
and ensure that the costs are properly attributed to 
the different parts of the public sector. Surely we 
have an interest in trying to reduce the costs that  
are associated with that activity if we can do so 
without diminishing the effectiveness of the 
complaints-handling process. 

The Convener: I would like to clarify something.  
The levy covers both the consumer protection and 
complaints aspects of Waterwatch. How will you 
split up those aspects? Let me say as an aside 
that a water bill tells a person about Waterwatch. I 
suppose that that could be removed, but what you 
have said is slightly confusing me. How will the 
consumer protection and complaints aspects be 
split? 

John Swinney: Quite easily, because they are 
two completely different things. The complaints  
function involves the handling of complaints about  
the quality or effectiveness of service, whereas the 
consumer protection function involves ensuring 
that water companies and the water industry act in 
the spirit of the public interest. Those are two 
fundamentally distinct elements of the process, 
and I do not see the great insurmountable difficulty  
in distinguishing between the two. 

Johann Lamont: Has there been consultation 
with consumer watch about its taking over the 
role? 

Tom Harvie-Clark (Scottish Government 
Climate Change and Water Industry 
Directorate): Do you mean Consumer Focus 
Scotland? 

Johann Lamont: Yes. 

Tom Harvie-Clark: Yes. We have had informal 
discussions. 

Johann Lamont: Is it happy? 

Tom Harvie-Clark: Yes. It is keen to do it. 

The Convener: It is happy to take over the role. 

Tom Harvie-Clark: Yes. 

The Convener: The Sinclair report  
recommended that Waterwatch Scotland’s  

investigatory function should be transferred to the 
SPSO. Given that Waterwatch’s turnaround times 
and customer satisfaction rates are significantly  
better than those of the SPSO, how will the 
proposed transfer improve customer service? I 
refer to my earlier question about the 
dissatisfaction with the SPSO’s turnaround times.  

John Swinney: The purpose of the 
Government’s proposal is to encourage the 
effective and efficient handling of complaints, not  
to deliver a diminished customer service to 
individuals. I return to an answer that I gave 
earlier: i f there is concern about the performance 
of the Scottish Public Services Ombudsman, we 
need to get it into a better state of affairs. The fact  
that it is not performing effectively should not  
restrict other policy and structural choices that we 
might want to make, such as the combining of 
various functions to improve customer awareness 
and wider efficiency in the public sector.  
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The Convener: You accepted the justification 
for transferring Waterwatch, but you decided not to 
recommend the transfer of police complaints  
because, as the Sinclair report expressly 
comments, the police complaints commissioner for 
Scotland is a recent creation. Given that  
Waterwatch went live in April 2006 and the police 
complaints commissioner for Scotland went live in 
April 2007, can you explain what principle Sinclair 
adopted for determining whether a body should be 
transferred to the SPSO? 

John Swinney: The reasoning of the Sinclair 
group is the reasoning of the Sinclair group—it is  
not our reasoning.  My view is that the introduction 
of independent police complaints handling 
involved not only the creation of a new 
organisation but a new element of our processes 
as a country, and we arrived at the judgment that  
we must ensure that the approach can find its feet  
and operate effectively. The approach is a new 
one for everyone, including members of the public,  
the police and the public authorities, and we 
judged that it is too early in the process to change 
things. 

That does not mean that the switch could not be 
made at some point in the future, but police 
complaints have not been handled independently  
before and, bearing in mind the significance of the 
debate on the concept of introducing independent  
police complaints handling—it is a long-standing 
issue that has been debated for a long time—our 
judgment was that now is not the time to change 
the arrangements. 

Jamie Hepburn: This question relates to an 
earlier one. Can you indicate what evidence was 
available that justified the fit-for-purpose action 
group to recommend that the SPSO should lead 
on a range of functions and be given 
responsibilities to co-ordinate training and issue 
guidance, given that its performance on 
turnaround times and customer satisfaction is  
inferior to that of other groups? 

John Swinney: Again, I cannot speak for all the 
reasoning behind the Sinclair group’s  

recommendations, but I imagine that the 
reasoning was based on the fact that Parliament  
set up the SPSO as an organisation to be at the 
core of complaints handling in Scotland. The 
Sinclair group would have made the fair 
assumption that there is an opportunity to ensure 
that the ombudsman is at the core of ensuring that  
quality advice and expertise is available across the 
board.  

Ultimately, we come back to the point that I have 
made a number of times in response to the 
convener’s questions, which is that we have an 
issue to tackle if the ombudsman service is not  
operating to a greater degree of satisfaction,  

because members of the public are entitled to 
better quality than it appears they are getting.  

The Convener: It has been suggested that  
implementing the Sinclair recommendations will  
involve substantial resources. One recent estimate 
for the website to meet the recommendation to 
establish a cross-sectoral network of complaints  
handlers and a website to allow complaints  
handlers to share best practice in complaints  
handling was of start-up costs of £1.5 million and 
annual running costs of £500,000. Do you have an 
estimate of the costs to implement all the 
recommendations affecting the ombudsman? Will 
the Government commit to meet the costs in full  
given that the website seems much more 
expensive than mine? 

John Swinney: And mine, convener. I cannot  
imagine what £1.5 million would be spent on, but  
there we are. I do not know much about it, but it  
seems to me an extraordinary cost. 

You cited costs that were included in the Sinclair 
recommendations, but they are essentially a gross 
figure because they do not take into account  
savings made by rationalising the complaints-
handling functions. In my experience, we need to 
interrogate the costs clearly and carefully and to 
pressurise people to ensure that they think  
properly about all the issues because some costs 
of changes do not materialise once the initial 
projections are properly interrogated. I would 
certainly want to ensure that we properly  
interrogated all the numbers in any change to 
ensure that the costs were appropriate and 
justified.  

The Convener: Do you have any views on 
whether the recommendations of the Finance 
Committee report in 2006 on governance and 
accountability should be fully implemented? 

John Swinney: I am very familiar with that  
report because at that time I was a member of the 
Finance Committee, which took a lot of evidence 
on the whole landscape. I thought that the report  
was well reasoned and recommended a number of 
important approaches to take on governance and 
accountability. If memory serves me right, the 
committee unanimously accepted the report—in 
fact, I think that there was some dissent from Mark 
Ballard, one of our former Green colleagues—and 
there is a lot of good substance in it. Of course,  
many issues are not for the Government but more 
for Parliament in considering how it interacts with 
the ombudsman and other bodies. 

12:45 
The Convener: Do you think  that commissions 

have benefits when compared with individual 
commissioners? 
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John Swinney: We must focus on the outcome 
of the process. None of us wants there to be any 
diminution in the ability of individuals or our society  
to feel the benefit of the independent scrutiny that  
can be undertaken through the various channels  
of inquiry. However, as the Finance Committee 
reported in 2006, there are opportunities for a 
great deal more common working and to generate 
efficiencies within the process. I would be keen for 
that agenda to be pursued without diminishing the 
extent to which individuals in our society are 
supported by the relevant bodies or the ability of 
those bodies to articulate fully the views of those 
individuals. 

Jamie Hepburn: One proposal that the SPCB 
placed before us was the amalgamation of the 
functions of the children’s commissioner and the 
Scottish Human Rights Commission into a new 
rights body. Do you have any thoughts on that  
proposal, particularly with regard to its possible 
effect on the functions of those offices? 

John Swinney: As I said to the convener, none 
of us wants any diminution of the ability of groups 
and individuals in our society to benefit from the 
work of relevant commissioners or appointees, but  
there is scope for us to generate efficiencies in the 
way that that work is done. Essentially the purpose 
of the inquiry is to determine whether and how that  
can be undertaken, which is properly a matter for 
the Parliament, not ministers.  

Jamie Hepburn: We are aware that the 
Government is examining the landscape around 
the bodies that it has responsibility for. Can you 
update us on the proposed timing of the  
forthcoming public services reform bill  and give 
any further indication of what it might contain?  

John Swinney: The bill will be introduced to 
Parliament in late May. It was delayed from 
February in order to take account of the inclusion 
of the provisions on creative Scotland. It will deal 
with the simplification programme, the 
establishment of creative Scotland and a range of 
associated issues. 

The Convener: We have no further questions,  
so I thank you for your attendance,  cabinet  
secretary. If there are any matters  that we would 
like to clarify once we have read the Official 
Report, we will write to you. 

12:49 
Meeting continued in private until 13:09.  
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RESPONSE BY SCOTTISH GOVERNMENT TO THE REVIEW OF SPCB SUPPORTED 
BODIES COMMITTEE 
 
After the Cabinet Secretary for Finance & Sustainable Growth gave evidence to the 
committee on 24th March you asked for clarification on two points: 
 

• when a decision is going to be made as to what the Government thinking is in relation 
to clinical prison complaints;  and 

• the competence to legislate allowing SPSO to carry out those investigatory functions 
of Waterwatch which relate to the actions of the private water suppliers.   

 
Clinical Prison Complaints 
 
Ministers have now made a decision on the issue of clinical prison complaints. We would 
propose transferring responsibility for prisoner clinical complaints to the SPSO.  The transfer 
would be consistent with the SPSO’s current responsibility for clinical complaints outwith the 
prison environment.  As we are also proposing that the SPSO takes over from the SPCC 
responsibility for non-clinical complaints by prisoners, the further transfer of responsibility of 
clinical complaints would also provide consistency of complaints handling for prisoners.  
 
Waterwatch 
 
Turning to complaints against the licensed providers who provide the retail services to non-
domestic water customers, it may help if I set out the current position.  
 
Waterwatch, which is the trading name of the Water Customer Consultation Panels and the 
Convenor of those panels, was established by the Water Industry (Scotland) Act 2002 and 
subsequently amended by the Water Services Etc. (Scotland) Act 2005. Waterwatch must 
investigate complaints made with regards to any of Scottish Water’s core functions. The 
Water Services Etc. (Scotland) Act 2005 restricted Scottish Water’s core functions so that 
they do not include the activities of licensed retailers.  Waterwatch therefore does not have a 
formal role in legislation with regards to complaints against licensed retailers. Consequently, 
there is currently no obligation on licensed retailers to work with Waterwatch in relation to 
customer complaints and neither are licensed retailers bound by Waterwatch’s decisions.  
 
To overcome this gap in provision, Waterwatch has informally agreed to act as the 2nd tier 
complaints handling authority with the licensed providers. However, licensed providers can 
withdraw from this arrangement at any point. 
 
It may also help if I provide an indication of scale. In 2008/09 Waterwatch has dealt with 
approximately 65 complaints against licensed providers. With the development of the retail 
market I would expect this number to fall rapidly, as customers who are unhappy with the 
services they receive can change to a different provider. The number of complaints against 
licensed providers is already quite small in absolute numbers, especially when compared 
against SPSO’s complaints completed in 2007-08 of nearly 2,900, and is likely to decline 
further.  
 
It is of course important that non-domestic water customers continue to have an appropriate 
and robust complaints route if they are unhappy with the service they have received. We are 
suggesting that this could be achieved by: 
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• Requesting that the Water Industry Commission for Scotland, which is the licensing 
authority, includes a requirement for licensed retailers to have robust complaints 
handling procedures as part of their license -  the Cabinet Secretary  will be writing to 
them shortly on this point, and 

• Enabling the SPSO to undertake the role Waterwatch is currently performing 
informally in acting as the 2nd tier complaints handling authority for licensed retailers. 
This could be done by providing SPSO with a specific power to consider complaints 
against any retailer licensed by the Water Industry Commission for Scotland, where 
the licensed provider requests this. 

 
During the Cabinet Secretary’s appearance, committee members raised the issue of whether 
it is possible to legislate to enable SPSO to undertake this role was raised. I understand that 
this focuses on Schedule 5 of the Scotland Act and in particular, to reservation C1 in the 
second part of that schedule. Reservation CI reserves to the UK Parliament, the ‘creation, 
operation, regulation and dissolution of types of business association’. I understand that a 
query has arisen over whether this reservation would prevent the Scottish Parliament from 
legislating to create a ombudsman scheme for licensed providers. 
 
It is our view that the reservation would not have such an effect. The reservation in C1 is 
addressed at rules relating to ‘types’ of business association, such as companies or 
partnerships, or building societies. Among other things, it would prevent the Scottish 
Parliament from creating new types of business association or from changing the rules in 
relation to existing types. For example, the reservation would prevent the Scottish Parliament 
from legislating on the disqualification of company directors or from changing the law in 
relation to shareholders’ liability. 
 
The proposal to allow the SPSO to handle complaints from the customers of licensed 
providers is addressed at persons in their capacity as licensed providers and not at any 
particular ‘type’ of business association. There is no requirement in legislation for licensed 
providers to take the form of a business association. It would be possible for an individual to 
become a licensed provider. While it may be the case that the majority of licensed providers 
would fall into one category of business association or another, a proposal to allow SPSO to 
handle complaints against them is directed towards them only in their capacity as a licensed 
provider. It would not alter the way in which they as a company, a partnership, or any other 
type of business association were created, regulated or dissolved. Accordingly we do not 
believe that such a proposal would breach reservation C1. 
 
To summarise, the number of complaints against licensed retailers are small, likely to decline 
and the current informal footing for the handling of these complaints could be rectified by 
allowing SPSO to handle them. We do not, therefore, see the issue as an impediment to the 
transfer of Waterwatch’s complaints handling functions to the SPSO, which would simplify 
access and remove some of the current confusing patchwork of provision for public service 
users.  
 
I would like to take this opportunity to make two further points with regards to the transfer of 
Waterwatch’s functions to the SPSO and Consumer Focus Scotland.  
 
The first is the additional synergies for water customers that would gained from the proposed 
transfer. SPSO can bring to bear experience in handling complaints in other public services. 
Consumer Focus Scotland can utilise specialists such as economists and lawyers. Both can 
identify common trends for consumers in other areas. A small single sector organisation can 
not do this. 
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Secondly, transferring Waterwatch’s functions would produce savings. Waterwatch has a 
budget of approximately £720,000 a year. SPSO and Consumer Focus Scotland have 
estimated that, combined, they would need less than £420,000 to deliver this role to at least 
as high a standard – a saving of around £300,000 a year. This saving arises from economies 
of scale – lower property costs and the combining of back office functions – and from being 
able to utilise Consumer Focus Scotland’s network of consumers. To re-iterate a point Mr. 
McCabe made scale is an issue - small organisations, such as Waterwatch, carry 
disproportionate  overheads. 
 
I hope this is helpful. I am, of course, happy to discuss any of these issues if that would be 
useful. 
 
March 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM JOHN BAILLIE, CHAIR, ACCOUNTS COMMISSION 
 
I note that the remit of the Committee includes consideration of the 
implications of the Crerar Report on scrutiny reform.  You may be aware that 
the Cabinet Secretary for Finance and Sustainable Growth has asked the 
Accounts Commission to take a role in co-ordinating and streamlining the 
scrutiny of local government, and I attach an exchange of letters between us 
which sets out the progress we have made so far and the way in which we 
expect the work to develop in 2009. 
 
Please let me know if you would like further information. 
 
John Baillie 
Chair 
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Letter from John Swinney,  

Cabinet Secretary for Finance and Sustainable Growth 
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Annex 2 
 

Mr John Swinney       31 October 2008 
Cabinet Secretary, Finance and Sustainable Growth 
The Scottish Government 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG 
 
 
 
Dear Mr Swinney 
 
Improving external scrutiny 
 
In February this year you invited the Accounts Commission to take on a gatekeeping 
role, through Audit Scotland, in relation to local government scrutiny, with the aim of 
moving to a position where Best Value is the key corporate assessment tool and is 
better aligned with other corporate audit and performance processes. 
We welcome the chance to work with our colleagues in other scrutiny bodies to carry 
out our role in providing assurance about the performance of councils and supporting 
improvement as efficiently and effectively as possible, and to contribute towards 
better public services for the people of Scotland. 
This note provides a report on progress thus far and on the proposed approach to 
improvement in the medium to longer term. 
 
What has been achieved so far 
All the key local government scrutiny bodies – the Accounts Commission, HMIE, 
SWIA, the Care Commission, the Scottish Housing Regulator, HMIC and NHS QIS – 
recognise the need to make early progress with this agenda, while laying the 
groundwork for longer term changes. We are working together to deliver this agenda. 
So far we have: 
 

• Collected and analysed information about the level of scrutiny activity in local 
government since 2004. This will provide a baseline against which change 
can be measured 

• Produced a schedule of all planned scrutiny activity to 2009. This has allowed 
us to identify those areas where there is an immediate opportunity to bring 
our work together between now and April 2009 to reduce the burden of 
scrutiny on councils and to improve its impact and effectiveness. 

 
It is clear that Spring 2009 is a watershed for most of the scrutiny bodies in local 
government, with major decisions due to be made about the future of BV audits and 
HMIE’s INEA inspections; the completion of the first cycle of the HMIE-led child 
protection inspections and the first cycle of SWIA’s performance inspections; the 
possible implementation of HMIE-led Services for Children inspections; and likely 
changes to the minimum frequencies of inspection for the Care Commission.  
Whilst the Scottish Housing Regulator’s baseline cycle of inspections of local 
authority housing and homelessness services is not due to be completed until 
2009/10 it is committed to supporting the introduction of a single framework for 
assessing local authority performance.   
The Government’s National Performance Framework (NPF) assumes a continuing 
programme of inspection of child protection in local authority areas regarding 
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outcomes for vulnerable children.  Indicator 13 of the NPF is founded on the 
proportion of inspection reports that are positive. 
We have, therefore, agreed that we will work together over the next nine months to 
develop and pilot a shared approach to risk assessment and planning, to deliver 
more streamlined and better co-ordinated scrutiny in local government.  
 
The scope for immediate improvement 
The work to date has allowed us to identify five councils where there is an immediate 
opportunity to bring our work together. These are: 

• Aberdeen City Council 
• Dundee City Council 
• East Dunbartonshire Council 
• Fife Council 
• South Ayrshire Council 

We have held round table meetings for each council to co-ordinate our work, and 
have produced a schedule for each setting out the planned scrutiny activity and the 
improvements we have made. Whilst the primary purpose of these meetings was to 
deal with short-term improvement in scrutiny scheduling and secure more 
proportionate scrutiny responses, the meetings also provided useful insights into how 
we might assess risk for future joint scrutiny planning and strengthen reliance on 
each others’ work. 
 
The scope for medium and longer term improvement 
We currently have in hand at the Accounts Commission the future development of 
the Best Value audit (BV2) in the light of our experience of the first round of audits. 
We have agreed with our colleagues in the other scrutiny bodies that this work can 
fulfil the requirement for a single corporate assessment of local authorities.  The audit 
framework includes a risk-based and proportionate corporate assessment (exhibit 1) 
and we are committed to working together to develop it so that it fulfils the 
requirements of all the scrutiny bodies in this area.  
 

Exhibit 1

Corporate Assessment

Performance Assessment

• Vision and Strategic Direction 
Vision and strategic direction; leadership and culture; planning and resource 
alignment

• Partnership working and community leadership 
• Community engagement
• Governance and accountability 

Governance and accountability; public performance reporting
• Performance Management and improvement

Customer-focus and responsiveness; performance management; efficiency; 
competitiveness; risk management

• Use of Resources
Financial management; asset management; people management; 
procurement; ICT

National and local outcomes 
based on Single Outcome 
Agreements priorities and 
improvement targets.

High quality, continually 
improving local services, that are 
efficient and responsive to local 
needs*.

* National outcome 15

BES
T VALU

E 2
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One of the distinctive features of BV2 is the central role of risk assessment. Our 
current thinking is that a shared risk assessment would be carried out annually for 
each council; this would form the starting point for planning, leading to a rolling three 
year scrutiny programme and a plan for each council. The scrutiny plan would set out 
the detailed scrutiny activity to be undertaken during this period, and how and when 
this work will be undertaken (with the caveat that there will always be a need for 
regulation to be able to react swiftly when a significant problem is identified). The 
timing of a second programme of HMIE child protection inspections will be 
considered as part of the BV2 scrutiny plan.   
 
A potential model for delivering the shared scrutiny risk assessment and joint scrutiny 
planning is shown at exhibit 2.  This model also reflects the recent proposals from the 
Reducing Burdens Action Group to Scottish Ministers designed to deliver a 
proportionate and intelligence-led approach to audit and inspection. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
Meeting with 

Council/ 
Partners 

Scrutiny 
risk  

assessment 
 

Round table discussion 
HMIE, SWIA,  

Care Commission,  
Scottish Housing Regulator, 

Audit Scotland 

Annual audit 
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Inspection intelligence 
BV audit findings 

Environmental 
analysis  

(including national  
priorities and risks) 
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Self evaluation 
Assisted self evaluations 

 
Scrutiny  
Plans 

Scrutiny responses: 
•  Published risk assessment 
•  Agreed improvement agenda 
•  Proportionate and risk-based BV2 audit work 
•  Proportionate and risk-based scheduled 
 inspection 
•  Targeted local scrutiny activity (single or multi-
 agency) 

 
 
 
 
 
 
 
 
 

 
 
Agreed rolling 3-5 year scrutiny plan 

 
 Y
BV

ear 1 2 3 4
2 ●

Multi-agency ● ●
Local activity ●● ● ●●●
Service 1 ● ●
Service 2 ●
Service 3

 
 
 
 
 
 
Source: Audit Scotland/RBAG report to Ministers 
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Effective risk assessment needs good intelligence on the organisation being 
assessed.  This is likely to include a range of quantitative data (e.g. service 
performance activity, quality and cost) supported by qualitative information. 
 
We still have a good deal of work to do to develop a risk assessment methodology 
that offers assurance that planned audit and inspection activity is both proportionate 
and adequate, but we are confident that we can work together to deliver this in 2009. 
Achievement of this, however, will also require a much stronger commitment from 
local government in developing consistently good performance management systems 
that can provide the performance information required. 
 
Lessons from experience to date 
Our experience to date has confirmed that there is real commitment from all the 
scrutiny bodies to this work but we also know that this is a complex issue and that 
there are many challenges still to overcome. 
The issues that we will need to address include: 
 

• Trust and reliance on each others’ work – this will take time but the early 
signs are positive 

• The need for legislation – we have not identified any legislative barriers to this 
work but we believe that there would be significant value in introducing 
enabling legislation to support our aim or working together in future. 

• Risk management and a mechanism for resolving disputes about the scrutiny 
required – we will address this through the pilot work planned over the next 9 
months with the aim of developing a protocol and other guidance that will 
govern our work together. 

• Communication – it is important that we communicate the progress and 
impact of this work to local government and other stakeholders, within the 
context of the wider changes being considered by the Scottish Government. 

 
We expect this work to lead to reductions in the overall cost of scrutiny and also to 
improvements in effectiveness. This will require changes in working practices and 
changes in the focus of our work.  As part of that process we anticipate seeing more 
flexible use of resources and a greater emphasis on risk assessment and 
improvement support.   
We understand that the Government is considering options for further improvements 
to the scrutiny of local government and we believe it is important that this work 
should take full account of the interface between councils and other public services, 
particularly the NHS. 
 
Reporting further progress 
You have asked Caroline Gardner, as Controller of Audit and Deputy Auditor 
General, to report quarterly on progress to Scottish Ministers, local government and 
Parliament on progress with achieving more proportionate and risk-based scrutiny, 
focusing initially on local government but progressively covering scrutiny across other 
sectors. Following on from this initial update, she will commence reporting as at 
December 2008.  
I hope this is helpful.  Please let me know if you would like further information. 
 
Yours sincerely 
John Baillie 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE 

 
 

RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 
The Convener of this Committee is not minded to take this as an agenda item 
as she does not see that this Committee's remit is particularly engaged by it. I 
am forwarding this for information and in case any member disagrees and 
wishes to suggest that we consider this as an item at a future meeting, in 
which case I will pass this on to the Convener. Members are of course 
welcome to respond to the consultation in a private capacity. 
 
Peter McGrath 
Clerk to the Rural Affairs and Environment Committee 
27 November 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
JUSTICE COMMITTEE 
 
Thank you for your letter of 25 November inviting views from Committees of 
the Parliament in relation to your Committee’s inquiry. 
 
As the Justice Committee has not scrutinised the work of the various 
Commissioners and Ombudsman, I respectfully submit a nil response. 
 
Bill Aitken MSP 
Convener, Justice Committee 
2 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
 
ECONOMY, ENERGY AND TOURISM COMMITTEE 
 
I have discussed this with Iain Smith MSP. He has no issues of substance he 
wishes to raise that are relevant to the Committee, given the very limited 
overlap between the Committee's remit and these SPCB-supported bodies. 
 
Stephen Imrie 
Clerk to the Economy, Energy and Tourism Committee 
4 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 
The Local Government and Communities Committee considered the invitation 
from the RSSB Committee to submit written evidence to its inquiry at its 
meeting of 10 December 2008. 
 
The Committee has asked me to draw various points to your attention as 
follows. 
 
The work of the Scottish Public Services Ombudsman comes within the remit 
of the Committee, and provides oral evidence to the Committee annually, 
usually on her annual report. This is a successful relationship which works 
well. 
 
Whether other complaints-related functions should be added to the functions 
of the SPSO is an important issue on which this Committee, without evidence, 
is not in a position to comment at this stage. 
 
Members are aware that there is a question of whether the functions of the 
Scottish Housing Regulator should be amalgamated with any other regulator. 
If this issue is examined by your Committee, my Committee may wish to make 
representations at that point. 
 
The Committee agreed that it would like to be kept informed of the progress of 
the work of the RSSB Committee. The Committee may wish to communicate 
further as the work of your Committee progresses. 
 
A link to the Official Report transcript of the Local Government and 
Communities Committee’s meeting of 10 December 2008 for your information. 
 
Martin Verity 
Clerk, Local Government and Communities Committee 
11 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 

 
PUBLIC AUDIT COMMITTEE 
 
I refer to your letter of 25 November 2008, inviting written submissions on your 
committee’s work programme.  Your letter was discussed at the Public Audit 
Committee’s meeting yesterday.  
 
The Public Audit Committee noted the work that has already been undertaken in this 
area by the Scottish Commission for Public Audit.  The Committee was generally 
supportive of moves to bring together the functions of office holders and create 
efficiencies. However, members wished to underline the importance of the 
independence of the Auditor General for Scotland. The Committee is believes it is 
vital that none of the proposed changes should have the effect of diminishing this 
independence.  
 
The Official Report of the Committee’s discussion will be available at: 
http://www.scottish.parliament.uk/s3/committees/publicAudit/meetings.htm
 
Should you require any further information please do not hesitate to contact the 
Clerk, Tracey Reilly on 0131 348 5390 or by email at 
pa.committee@scottish.parliament.uk. 
 
Hugh Henry MSP 
Convener, Public Audit Committee 
18 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
EQUAL OPPORTUNITIES COMMITTEE 
 
I write in response to your letter of 25 November in which you sought views on 
your committee’s inquiry into SPCB-supported bodies. 
 
The members of the Equal Opportunities Committee had an informal 
discussion on this matter during our meeting on 16 December at which time 
the point was made that it was not clear the motivation behind the inquiry or 
what precisely it is seeking to achieve.   
 
However the committee considers it would be worthwhile to stress the 
importance of equal opportunities being part of the remits of all the bodies 
under review and seeks confirmation that the inquiry will not change that 
position.   
 
Members also agreed that I should highlight the fact that the Equal 
Opportunities Committee has taken evidence from both the Commissioner for 
Children and Young People in Scotland and the Commissioner for Public 
Appointments in Scotland (OCPAS) in the current session.  Members found 
the input from both commissioners to be extremely helpful. I attach, for your 
information, a link to the Official Report of our meeting with OCPAS: 
 
http://www.scottish.parliament.uk/s3/committees/equal/or-08/eo08-0101.htm.  
 
It is also the Committee’s intention to meet Professor Alan Miller, the Scottish 
Commission for Human Rights, in the new year, to discuss matters of mutual 
interest.  Members highlighted the fact that this is a newly-established body 
and that a review of terms, conditions and structure at this point may not be 
particularly timeous. 
 
Margaret Mitchell MSP 
Convener, Equal Opportunities Committee 
18 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
FINANCE COMMITTEE 
 
Thank you for your letter of 25 November inviting the Committee to contribute 
views to your inquiry. 
 
You will no doubt be aware that the session 2 Finance Committee undertook 
an inquiry into accountability and governance.  As part of that inquiry it 
identified a number of areas where the changes could be made to the various 
acts which set up the Parliamentary commissioners and ombudsman. 
 
The current Committee does not wish to add anything further and would refer 
you to the work of the previous Finance Committee. 
 
Andrew Welsh MSP 
Convener, Finance Committee 
18 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 

PUBLIC PETITIONS COMMITTEE 
 
I refer to your letter to all Conveners inviting written submissions on the 
scrutiny of the work of the various commissioners and ombudsmen. 
 
The Public Petitions Committee gave consideration to this issue at its meeting 
on 16 December 2008 and agreed to write to your Committee in connection 
with five public petitions that are currently before my Committee. These all 
relate to the role of the Scottish Public Services Ombudsman and are listed 
below— 

PE1076: D W R Whittet QPM calling for the Scottish Parliament to set up 
an Appeal Tribunal to review final decisions by the Public Services 
Ombudsman where any complainer so requests.  
PE1163: Gregor Hamilton calling on the Scottish Parliament to invite 
Audit Scotland to conduct, without delay, an economy, efficiency and 
effectiveness audit of the office of the Scottish Public Services 
Ombudsman. 
PE1186: Jean Mullan calling on the Scottish Parliament to urge the 
Scottish Government to abolish the Scottish Public Services 
Ombudsman and replace it with a transparent organisation accountable 
to the people.   
PE1190: George Hunter calling on the Scottish Parliament to urge the 
Scottish Government to require local authorities to provide the Scottish 
Public Services Ombudsman and the complainant, at the point it is 
requested, with all information that is deemed relevant to any 
investigation that might be undertaken by the SPSO into a complaint 
lodged with it.   
PE1212: Jean Camdige calling on the Scottish Parliament to urge the 
Scottish Government to hold a public inquiry into whether the Scottish 
Public Services Ombudsman has delivered the quasi-judicial complaints 
handling service it claims to provide and to review all complaints brought 
by members of the public but subsequently rejected by the SPSO 

  
The PPC agreed on 16 December 2008 that your Committee should be made 
aware of these petitions and invited to consider whether the issues raised 
should be highlighted in your inquiry report. In the meantime, they will be 
further considered by the PPC.  
 
We will be particularly interested to learn of the outcome of your inquiry and 
what bearing its conclusions will have on future consideration by the PPC of 
each petition. In this regard, perhaps we could invite our respective clerks to 
keep in contact on this issue. 
      
Frank McAveety MSP 
Convener of the Public Petitions Committee 
23 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 

COMMITTEE 
 
HEALTH AND SPORT COMMITTEE 
 
I refer to your letter of 25 November. Essentially, I understand that in relation 
to the remit of the Health and Sport Committee the purpose of your 
Committee’s consultation is to ask whether the Health and Sport Committee 
has views on the organisational structure of the office of the Scottish Public 
Sector Ombudsman and the terms and conditions for the Ombudsman.   
 
The Committee has not undertaken any work in relation to these matters and 
therefore has no comments to make at this time.  
 
Christine Grahame MSP 
Convener  
2 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 

 
STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 
 
I refer to your letter dated 25 November 2008 in which the Review of the Scottish 
Parliamentary Corporate Body (SPCB) Supported Bodies Committee (the RSSB 
Committee) sought the views of the Standards, Procedures and Public Appointments 
(SPPA) Committee on the terms and conditions of the office holders and the 
structure of the bodies supported by the SPCB. 
 
The SPPA Committee met on 13 January 2009 and discussed its views on the office 
holders and bodies supported by the SPCB and also considered the proposals of the 
SPCB and the Cabinet Secretary for Finance and Sustainable Growth given in 
written and oral evidence to the RSSB Committee. The Committee agreed the 
following response to the RSSB Committee’s consultation. 
 
At this stage it appears that the only proposal for future arrangements being actively 
promoted to the RSSB Committee is the proposal by the SPCB for amalgamating 
SPCB supported office holders and bodies into three bodies. It was unclear to the 
SPPA Committee what the rationale was for this proposal and what benefits 
(operational and financial) may be achieved by its implementation. The Committee 
also noted that the SPCB proposal was not yet finalised.  
 
The Committee would therefore welcome a further opportunity to comment on the 
proposals emerging from the RSSB Committee given the difficulty of providing 
constructive comment on any policy that is not fully developed.   
 
The Committee agreed that whilst it would comment specifically on the SPCB 
proposal for a Standards and Complaints body currently being promoted it would 
also consider how other models might deliver financial and operational benefits to 
SPCB supported office holders and bodies. 
 
As the RSSB Committee will be aware the SPPA Committee, within its responsibility 
for conduct of members, has a direct reporting relationship with the Scottish 
Parliamentary Standards Commissioner (‘the Standards Commissioner’). It also has 
a direct reporting relationship with the Office of the Commissioner for Public 
Appointments in Scotland (OCPAS). The Committee therefore agreed to comment 
on those aspects of the SPCB Standards and Complaints Body proposal as they 
pertain to the two Commissioners with which it has a direct working relationship.  
 
Benefits and Risks of the proposed Standards and Complaints Body 
 
In considering the SPCB proposal for a Standards and Complaints Body, the 
Committee considered the possible benefits and risks of including the Standards 
Commissioner and OCPAS within such a body.  
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The Committee recognised that there would be little financial savings to be gained as 
a result of including the Standards Commissioner within such a body given his 
current working arrangements (in that he does not employ any staff and works from 
home). The Committee also recognised that as the Public Appointments 
Commissioner is supported by a small team of 3 staff and 15 part-time OCPAS 
assessors, there may not be significant financial savings to be made by the inclusion 
of OCPAS within the Standards and Complaints Body.  
 
Absorbing the Standards Commissioner and OCPAS functions in a larger body may 
not therefore reduce staff and office costs. The Committee recognised however that 
it might offer efficiencies (though not necessarily financial savings) in other 
operational areas such as in administrative functions, procuring services, 
accommodation and training. The Committee agreed that co-location of all office 
holders may also deliver financial savings through shared office space.  
 
In considering the working practices of the Standards Commissioner the Committee 
acknowledged that currently the Standards Commissioner works alone from home. 
Co-location of all office holders may offer personal benefit and safeguards for an 
officeholder to work as part of a team rather than in isolation.  Working in a larger 
organisation may free up a Commissioner’s time to concentrate on key functions and 
may be more acceptable to potential future officeholder candidates. There may also 
be additional benefits to all office holders in terms of access to a single pool of legal 
advice both in terms of financial savings (compared with commissioning ad hoc legal 
advice) but also in terms of access to the bank of knowledge and experience the 
legal team may acquire.  
 
In considering the risks of amalgamating the Standards Commissioner and OCPAS 
into one body, the Committee considered the most significant risk to be the potential 
(whether real or perceived) for the independence of office holders in terms of their 
investigations and decision taking to be compromised. The proposed Standards and 
Complaints body would see the Standards Commissioner and OCPAS working more 
closely with other Commissioners with different functions and the appearance of 
independence might be perceived to be reduced.  
 
In that regard the Committee agreed that it was essential that within any shared 
working arrangement each officer-holder remained solely responsible for the 
operation of their functions and remained the key decision taker so as to maintain 
the public perception of the impartiality and independence of any investigations and 
reports.  The Committee also recognised that there would require to be procedural 
safeguards to ensure that any sharing of administrative and clerical functions or co-
location did not impact on the independence of or perception of independence of any 
of the office holders. 
 
The Scottish Parliamentary Standards Commissioner Act 2002 (‘the 2002 Act’) 
reflects the desire of the Parliament to have complaints against MSPs handled in an 
independent and transparent manner.   All of the legislation for existing 
Commissioners - including the 2002 Act - has provisions to protect independence: 
e.g., to prevent the Parliament or Ministers directing officeholders in relation to the 
specific inquiries, and powers to call for witnesses and documents.  The Committee 
would expect that any replacement legislation would provide similar safeguards.  
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Single office holder or Body Corporate 
 
In considering the Standards and Complaints Body the Committee was strongly of 
the view that any structure which required that office holders consult with others 
(whether a body corporate or a single office holder) could significantly undermine the 
public perception of independence by diluting the accountability of the final decision 
taker.   
 
The Committee however did consider that it would be helpful for an office holder to 
be able to discuss, in confidence, issues with a colleague. In order to avoid any 
public perception that one office holder could influence or overturn the decision 
taking of another through confidential discussions, the Committee agreed that it was 
essential that any proposed restructuring ensured that all office holders remained 
equal in status. In that regard the Committee did not agree with the SPCB proposal 
for a single office holder in overall charge of the amalgamated functions. 
 
If financial and operational savings are to be the key driver of any structural change 
then the Committee considered that the proposal for a body corporate may not 
achieve these aims in that would create an additional tier of management with the 
associated potential expense. The Committee considered that any suggestion that 
such a body should participate in operational decision taking would negatively impact 
on the public’s perception of independence of office holders, and may also extend 
the timescales over which decisions might be taken.  
 
Chair of office holders 
 
The Committee agreed therefore to consider other models of governance. It 
considered that there may be benefits in appointing a chair of office holders with 
decision taking responsibility in relation to resource allocation and staff management. 
Operational decisions (in relation to investigations and service delivery) would 
remain with each office holder.  
 
The post of chair could be held by an existing office holder (either a permanent 
appointment or on a rotating basis through the office holders) or a separate 
appointment. The Committee agreed that it would not be appropriate for such a chair 
to have any statutory role in the investigations and decision taking of each office 
holder. This structure would preserve the independence and accountability of 
decision taking of each office holder. The Committee envisaged this proposal 
operating akin to joint police boards in Scotland which are responsible for setting 
budgets, providing resources and aspects of staff recruitment whilst operational 
matters remain within the responsibility of Chief Constables.  
 
The Committee also considered that it was essential that it should not be possible for 
complaints about one office holder to be investigated by another. The Committee 
agreed that judicial review should remain the only mechanism by which the decisions 
of each office holder are challenged. 
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Strategic Planning 
The Committee considered the issue of strategic planning and agreed that given the 
different functions of each of the office holder e.g. the Standards Commissioner’s 
workload is largely based upon the complaints he receives whilst OCPAS has a key 
role in promoting the opportunities of public appointments within Scotland, it was 
unlikely that the office holders could provide a cross office holder strategic plan. The 
Committee recognised that it may appropriate for each office holder to provide its 
own strategic plan with perhaps some overarching structure to enable some 
comparisons to be identified. 
 
Standards Commissioner functions and procedures 
 
The 2002 Act specifies many aspects of the procedures the Standards 
Commissioner is required to follow when investigating complaints, including the 
stages of investigation, timescales, admissibility of complaints and reporting 
requirements to the Parliament.  In addition, there are a number of directions made 
by the Committee under the Act which expand on these procedures.   The SPPA 
Committee has a number of specific responsibilities for directing or receiving reports 
from the Standards Commissioner, as well as being responsible for undertaking 
Stage 3 of the complaints process. 
 
Any proposals to change these provisions would require SPPA Committee 
involvement since only the SPPA Committee can propose to the Parliament changes 
to the Code of Conduct. 
 
While all Ombudsmen exercise distinct functions, the complaints process undertaken 
by the Standards Commissioner has distinctive features. The final decision on any 
complaint is made by the Parliament itself (rather than, for example, being open to 
appeal through the courts).  In addition, failure to register interests or paid advocacy 
can automatically constitute a crime in terms of the Scotland Act and may result in a 
report by the Commissioner to the relevant Procurator Fiscal.  While it is possible 
that complaints to other Commissioners can involve underlying criminal activity, 
there is a more direct link when conduct complained about can lead directly to a 
criminal investigation.  

The Committee was therefore strongly of the view that the procedures set out in 
2002 Act, Code of Conduct and directions should remain unchanged, regardless of 
any structural changes. The Committee agreed that it would not, at this stage, 
support proposals which change how the Standards Commissioner executes his 
functions.  

The Committee noted that its proposal for a chair of office holders would maintain 
the current procedures and functions of the Standards Commissioner allowing for 
shared administrative functions but with operational autonomy remaining with the 
Standards Commissioner.  

The 2002 Act restricts disclosure of the details of the complaint in order to offer some 
protection for MSPs against speculative publicity and to reduce the opportunity for 
interference in the investigative process. These requirements are amplified in the 
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Scottish Parliamentary Standards Commissioner Act 2002 (Enquiries about 
Complaints) Direction 2004 which prevents the Standards Commissioner from 
confirming or denying the existence of any complaint. In addition, Section 9 of the 
Code of Conduct sets out rules preventing Members from disclosing the details of 
any complaint they may be party to except in certain very specific circumstances.  
The Committee agreed that it would wish these provisions to remain in place.  

The Standards Commissioner is not subject to the Freedom of Information 
(Scotland) Act 2002 and the Committee agreed that it would wish any structural 
changes the maintain this exemption. The reasons for the Committee’s view are set 
out in its letter of 10 October 2007 to the Scottish Government which is publicly 
available on the SPPA Committee’s webpage at: 
http://www.scottish.parliament.uk/s3/committees/stanproc/inquiries/foi/ResponsetoSc
ottishGovOct07.pdf
 
OCPAS functions and procedures 
 
The Committee considered the functions and procedures of OCPAS and recognised 
that substantial work and good practice had already been achieved by OCPAS such 
as producing a Code of Practice and Equalities Strategy. The Committee agreed that 
it was important that key functions of OCPAS such as the requirements to consult 
the Parliament over the Code of Practice, the power of direction over Ministers to 
delay making appointments and the requirement to report non-compliance by 
Ministers to the Parliament should be retained. Again, the Committee recognised 
that these functions would be safeguarded by its proposal for office holders to retain 
operational independence.  
 
Standing Orders specifically provide for the Public Appointments Commissioner 
reports to be referred to the SPPA Committee and also require the SPPA Committee 
to act in relation to certain types of those reports. Again any proposal to change 
these Standing Orders would require SPPA Committee involvement since only the 
SPPA Committee can propose to the Parliament changes to the Standing Orders. 
 
The SPPA Committee looks forward to working closely with the RRSB Committee on 
any proposals which change the terms and conditions and structures of SPCB 
supported office holders and which may require changes to the Code of Conduct and 
Standing Orders. In that regard the Committee noted the suggestion that the 
Standards Commissioner’s role may be merged with those of the Standards 
Commission and the Chief Investigating Officer. The Committee would welcome 
further opportunities to contribute its views on this proposal and any other proposals 
emerging from the RSSB Committee’s work. 
 
Gil Paterson MSP 
Convener 
Standards, Procedures and Public Appointments Committee 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
 
EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 
I refer to your Committee’s call for evidence on review of SPCB supported bodies. 
 
I attach the Education, Lifelong Learning and Culture Committee’s response. 
 
Background 
 
1. The Education, Lifelong Learning and Culture Committee considered the 
consultation published by the Review of SPCB Supported Bodies Committee (RSSB) 
at its meetings on 14 and 21 January 2009. 

2. One of the SPCB supported bodies is Scotland’s Commissioner for Children 
and Young People in Scotland (hereafter “the Children’s Commissioner”), and the 
scrutiny of that body falls within the remit of the Education, Lifelong Learning and 
Culture Committee.  

3. The Committee therefore considered the general terms and conditions, and the 
structure of the Children’s Commissioner. 

4. The Committee notes the SPCB’s proposal to merge the current posts of 
Children’s Commissioner and Scottish Human Rights Commissioner. 

5. The Committee agreed that the timetable set out by the RSSB did not allow it to 
take any evidence on the SPCB proposals in relation to the Children’s 
Commissioner. The Committee considers, therefore, that it is not at present in a 
position to offer any comment on the proposals. 

6. The Committee, however, agreed unanimously that, should the RSSB decide to 
support the SPCB proposals to merge the posts of Children’s Commissioner and 
Human Rights Commissioner, the Education, Lifelong Learning and Culture 
Committee would wish to have an opportunity to consult stakeholders and take 
evidence before arriving at a view on whether or not to endorse the proposals. 

 
Karen Whitefield 
Convener 
Education, Lifelong Learning and Culture Committee 
21 January 2009 
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RESPONSE BY WATERWATCH SCOTLAND TO THE REVIEW OF SPCB 
SUPPORTED BODIES COMMITTEE 
 
Particular aspects that I feel that latest responses to the Committee have 
unfortunately not managed to accurately reflect the actual WWS position or 
have communicated only a partial position which has the potential of 
misinterpretation are:- 
 
1.    The impression that WWS “has informally agreed” to act as 2nd tier 

complaints-handling authority for non-domestic service providers - I merely 
reiterate that WWS’s duties relate to all those connected (or who may 
reasonably be expected to be) to the public water and sewerage network – 
which as Scottish Water (SW) are still wholesale supplier to all non-
domestic service providers, pretty much covers the situation.  
 

The impression that WWS are dealing with such complaints informally / 
voluntarily, is I feel not accurate. Ministers have explicitly tasked us to fulfil 
this role – evidenced in our Financial Memorandum & Management 
Statement (FM/MS) (Annex A) and that the position be provided for in the 
statutory (it is required in terms of the Water Industry (Scotland) Act 2002, 
as amended by the Water Services etc (Scotland) Act 2005) Memorandum 
of Understanding between WWS and Water Industry Commission for 
Scotland (WICS), to be approved by Ministers. 
 

I enclose at Annex B, extracts from relevant documents. 
 
2.    With regards to complaints-handling data, I enclose a copy of the 

statistics provided to our Sponsor Division last Wednesday (Annex C). This 
clearly shows that of the circa 1000+ contacts / complaints received and 
dealt with by WWS, over a third are from non-domestic customers. 
 

With the greatest of respect the response that complaints are likely to 
decrease post-competition is clearly wrong, the figures having increased 
significantly from 28% to 38%. The response re being able to change 
provider is considered extremely naïve. The figure of 65 given to the 
Committee is unfortunately used out of context and represents only those 
contacts / complaints which actually escalated to our third of three 
categories of contact / complaint. 

 
3.    With regard to comments re the Cabinet Secretary writing to WICS 

requiring non-domestic service providers having robust complaints handling 
procedures as part of their licence – they already do, we having worked 
and liaised with them in this regard, also ensuring that the role of WWS is 
adequately sign-posted should customers still remain dissatisfied and wish 
to escalate to us. 
 

Another important factor is that SPSO looking at private non-domestic 
service providers, would not be in the same capacity as SPSO investigating 
a private company sub-contracted to fulfil a public duty, e.g. of a local 
authority, but in the capacity of investigating a private company operating in 
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an open competitive industry in their own right. In this regard it would be 
akin to SPSO investigating Scottish Power, Powergen or Vodafone, which 
would appear to run contrary to it being a “Public” services ombudsman. 

 
It is strictly correct to say WWS can’t bind non-domestic service providers, 
but only in the same way WWS (or any other ombudsman including SPSO) 
cannot “bind” bodies within their jurisdiction. We can of course bring our 
powers, including statutory recommendations, to bear. Certainly, the 
impression that our monitoring of non-domestic service providers is any 
less robust is strongly contended. 

 
I merely reiterate that any person seeking redress against any water 
provider already has simple, accessible provision to us, as the negligible (2 
over 3 years) who have contact SPSO first testifies. I would also like to 
think that the turnaround times, satisfaction rates and otherwise general 
performance levels of WWS back up my sentiments here. 

 
With regards to additional synergies from tapping into SPSO experience, 
again, with the greatest of respect, I would submit that WWS performance 
figures would verify the relevant dynamic here. Again, with regards to being 
able to utilise specialists such as economists and lawyers, WWS has 
access to as high (if not potentially higher) calibre in this regard, through its 
present staff and Member network. 

 
In respect of any figures provided re potential cost savings and being able 
to deliver the WWS role “to at least a high a standard”, I feel that this is not 
an accurate reflection. Any savings referred to are created merely by not 
continuing to provide our statutory Member, Regional Panel and National 
Committee structures. If WWS did not have to provide such a framework / 
support, we would be able to operate at substantially less than any figures 
referred to by the Government. Quite simply “apples are not being 
compared with apples” here. 

 
I would also submit that costs of being based in Alloa are significantly less 
than being based in Edinburgh (or most other locations in Scotland in that 
regard).  

 
I enclose (Annex D) financial information previously provided to the 
Scottish Government. You may note that even if savings could be realised 
(which is disputed), these are more than likely to be offset as a result of 
ongoing TUPE requirements (e.g. relocation / travelling costs), not 
insignificant one-off costs and also to “leave” our current pension provision. 

 
One synergy that is hard to cost is that presently enjoyed between 
complaints and customer representation, where the joint synergy is more 
than the sum of the two separate component parts. This would need to be 
factored into any resource / costs split, in order to “artificially” seek to 
recapture the synergy presently enjoyed in one body. 
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Otherwise I would reiterate the position as stated in all prior communications 
and evidence to the Committee. As ever, should there be any further 
information required or clarification on any point, please do not hesitate to 
contact me. 

 
3 April 2009 
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Cabinet Secretary for Finance and Sustainable Growth 
John Swinney MSP 
 
 
 
Angela Constance MSP 
Convener 
Scottish Commission for Public Audit 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
 
8 December 2008 
 
 
Dear Angela 
 
 
REVIEW OF THE CORPORATE GOVERNANCE OF AUDIT SCOTLAND  
 
I am writing in response to the Committee’s report on the Review of the Corporate 
Governance of Audit Scotland published on 10 October.  I thank the Committee for its report 
and the opportunity to contribute to the review.  The attached annex provides responses to 
each of the Committee recommendations in which the Scottish Government has a direct or 
indirect interest. 

 
 
 
 
 
 
 
 
 
 

JOHN SWINNEY 
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SCOTTISH COMMISSION FOR PUBLIC AUDIT (SCPA): REPORT ON THE 
REVIEW OF THE CORPORATE GOVERNANCE OF AUDIT SCOTLAND: 
SCOTTISH GOVERNMENT RESPONSE 
 
The following sets out the Scottish Ministers’ response to relevant recommendations 
in the SCPA report: 
 
THE AUDITOR GENERAL FOR SCOTLAND
 
The SCPA recommends that, in future, the Auditor General for Scotland should 
be appointed on a fixed term. The SCPA recommends that legislation should 
be amended to provide that, in future, the Auditor General for Scotland is 
appointed for a single non-renewable term of eight years.  
 

Agreed.  In our view it would not be appropriate to rely on the existing 
legislative provisions in the Public Finance and Accountability (Scotland) Act 
2000 (the PFA Act) to impose a fixed term.   Subject to consultation with the 
SPCB and Audit Scotland we would intend amending the PFA Act as 
recommended via the forthcoming Public Service Reform Bill.     

 
The SCPA recommends that SPCB should invite the SSRB to undertake a 
review of the salary benchmark for the Auditor General post prior to 
advertising the post at the start of each fixed term. The SCPA considers that 
the Auditor General’s salary and terms and conditions should not be at any 
risk of arbitrary change during the term of appointment. The SCPA, therefore, 
also recommends that the SPCB should specify at the start of each fixed term 
a mechanism that will be used throughout the fixed term to determine routine 
increases in the salary. The legislation should be amended to specify that the 
SPCB may not modify that specified mechanism for the duration of the term 
without the agreement of the postholder and the advice of the SSRB. 
 

We do not consider that it would be necessary or appropriate to amend the 
legislation (the PFA Act) as recommended.  It would be open to the SPCB to 
accept and implement the recommendations under the existing provisions. 
The Auditor General’s terms and conditions are the responsibility of the SPCB 
and if that is to remain the case it would be inconsistent for matters of detail to 
be enshrined in statute. 

 
The SCPA considers that a potential difficulty may arise in the event of the 
incapacity of an Auditor General, where temporary provision may need to be 
made for certain functions of the post to be delegated. The SCPA notes the 
model used in the Judiciary and Courts (Scotland) Bill in the event of the Lord 
President being incapacitated but still in post. One option to address this 
would be to make formal statutory provision for the position of Deputy Auditor 
General. The SCPA recommends that further consideration should be given to 
this issue by the SPCB. 
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We do not consider that it would be necessary or appropriate to amend the 
legislation (the PFA Act) as recommended. The existing provision enabling 
the Auditor General to authorise any person to exercise his functions would 
appear more than adequate.  It would be open to the Auditor General under 
standard good governance arrangements to provide standing delegated 
authority covering the circumstances envisaged by the Committee. 

 

THE PUBLIC AUDIT STRUCTURE 

The SCPA considers that it is essential to retain the functions and processes 
of the Accounts Commission, namely considering the output of the audit of 
local authorities and joint boards and, where necessary, making 
recommendations to Scottish Ministers. However, the SCPA believes that 
there may be merit in delivering these functions within a simplified audit 
structure. It considers that greater transparency and public understanding 
could be achieved by an option such as the Auditor General being the 
strategic figurehead responsible and accountable for the audit of all public 
bodies, served by Audit Scotland, and with reporting lines to the Parliament’s 
Audit Committee and to Ministers. There appears no logical reason why the 
Auditor General should not also have the function of Controller of Audit, or 
why the integrity of the different functions cannot be retained in a simplified 
structure. 
 
The SCPA, therefore, recommends that the Scottish Government and the 
Parliament should enter into discussions in early course on how a thorough 
review of the arrangements could be accommodated within legislation such as 
the Scottish Government’s forthcoming Public Services Reform Bill. 
 

We would of course be happy to discuss this matter with the SPCB and all 
other interested parties.  It is our view however that the Accounts 
Commission’s separate status and independence reflects the elected status of 
local government and the Scottish Government’s particular interest in 
ensuring standards of public services throughout Scotland’ 

 
AUDIT SCOTLAND’S BOARD 
 
While acknowledging the view of Audit Scotland that it is primarily a shared 
services organisation, the SCPA is not clear that this necessarily requires the 
board composition that has become customary. The 2000 Act does not provide 
for the board to include two representatives each from the Auditor General and 
Accounts Commission perspectives.  The SCPA considers that a board of five 
members should consist of the Auditor General and the Chair of the Accounts 
Commission and three other independent non-executive members with no 
connection to either.  
 

Agreed.  Subject to consultation with Audit Scotland we would intend 
amending the PFA Act as recommended via the forthcoming Public Service 
Reform Bill. 
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However, the SCPA considers that there should be further reflection on 
whether, as accountable officer, it is appropriate for the Auditor General to be 
a full member of the board. The composition of the board may need to be 
considered again if the overall public audit structure is revised in the future. 
 

In our view the Auditor General should be a full member of the Audit Scotland 
board.  We would agree however that there are potential conflicts of interest 
for the Accountable Officer of a public sector organisation being a full member 
of the board.  The designation of  the Audit Scotland Accountable Officer is of 
course the responsibility of the SCPA and the PFA Act allows for either the 
Auditor General or a member of staff of Audit Scotland to be designated. 

 
The SCPA does not consider that non-executive members of the board should 
be appointed by the board itself. The SCPA recommends that a process similar 
to that specified in Standing Orders Rule 3.11 should be used by the 
Parliament to appoint non-executive members of the Audit Scotland board, 
and recommends that the Standards, Procedures and Public Appointments 
Committee should consider whether such a change to Standing Orders can be 
proposed. 
 

Good practice in corporate governance allows for the boards of independent 
bodies to appoint their own non-executives.  The reconstitution of the Audit 
Scotland board might largely address concerns about current arrangements.  

 
The SCPA recommends that non-executive board members should be 
appointed on a fixed term. 
 

Agreed. Subject to consultation with Audit Scotland we would intend reflecting 
this recommendation in amendments to the PFA Act implemented via the 
forthcoming Public Service Reform Bill. 

 
The SCPA notes that the current custom of selecting the Chair of the Accounts 
Commission as the Chair of Audit Scotland board effectively means that 
Scottish Ministers are indirectly appointing the Chair of Audit Scotland. The 
SCPA recommends that a review of the method of selecting the Chair of Audit 
Scotland should result from a fuller review of the public audit structure in due 
course. 
 

Arrangements for the appointment of a Chair of Audit Scotland could be 
written in to the PFA Act via the forthcoming Public Service Reform Bill or, 
alternatively, could be left to the reconstituted board.  We will consult with 
interested parties on how this matter might be best addressed.  

 
THE ROLE OF THE SCPA 
 
The SCPA recommends that its proceedings should be treated in a way that is 
consistent with those of parliamentary committees and, therefore, that the 
legislation should be amended to provide for absolute privilege to be extended 
to its proceedings. 
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The SCPA also recommends that legislation should provide for any statements 
of the Auditor General (and of staff of Audit Scotland when acting on his/her 
behalf) to have absolute privilege, in the same way as is provided for the 
Accounts Commission. 
 

Agreed.  We would intend amending the PFA Act as recommended via the 
forthcoming Public Service Reform Bill. 
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MR FRANK FRENCH TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE  
 
I would like to thank the RSSB committee for inviting me to expand on my 
recommendations to make the SPSO more accountable and effective. 
 
Administrative Justice is an important check and balance to ensure that the 
public are being fairly treated by the authorities and a basic human right. 
 
The Scottish Parliament recognised this fact and set up the Scottish Public 
Services Ombudsman in 2002 to deliver administrative justice for the public. 
 
In 2003 I had issues with my local Council and I was asked to attend a 
meeting with the Head of Legal Services and Head of Planning. At that 
meeting I said I intended to submit a complaint about the Council to the 
Scottish Ombudsman. The Head of Legal Services and Head of Planning both 
laughed and Head of Planning said the new Ombudsman (Professor Brown) 
does not investigate complaints of maladministration. How right they were. 
 
I was not deterred by this and went ahead and submitted my complaints of 
maladministration to the SPSO. Over a three year period my complaints 
appeared to be investigated by an Investigation Officer, Investigation Manager 
and Deputy Ombudsman. Unfortunately all irrefutable evidence I provided to 
support my valid complaints of maladministration were either ignored or 
dismissed with illogical and unreasonable justifications. At the end of the three 
year period I found out that the SPSO had treated all my complaints as 
“enquiries” and had not “formally investigated” any of them, thus allowing 
them to dismiss my complaints without ever having to report them to 
Parliament. This is administrative justice SPSO style. 
 
I decided to investigate the performance of the SPSO and found out that the 
SPSO only “formally investigated” 27 complaints out of 4168 made by the 
public in the 2 year period 2003 to 2005. 
 
The Head of Planning had valid reasons to laugh when I said I intended to 
submit a complaint to the SPSO as he knew there was no way that the SPSO 
would investigate my complaint as the statistics show that 99.3% of 
complaints were rejected before even reaching the “investigation stage”. 
 
My experience of using the services of the SPSO is not unusual as evidenced 
by the SPSO’s own statistics and customer satisfaction surveys. 
 
At the present time the SPSO does not provide administrative justice to all 
members of the public with valid complaints. The SPSO does not provide the 
checks and balances envisaged by the Scottish Parliament which would make 
Scotland a more fair and equitable society to live in. 
 
The SPSO has undoubtedly denied the majority of the public any form of 
justice.  
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I have made the following recommendations to change the act that governs 
the SPSO so that the Scottish Public Services Ombudsman can be held to 
account if they do not provide a quasi judicial service to the public and fail to 
ensure that the authorities are following the administrative laws and rules of 
Scotland. 
 
1:  The Scottish Parliament should define and specify in the Act a 

working definition of what they consider constitutes 
"maladministration" so that the Ombudsman can be held 
accountable by the Parliament and public. 

 
The Scottish Public Services Ombudsman does not want the public to know 
what constitutes a valid complaint of maladministration so that they can 
dismiss any valid complaints without being challenged. The SPSO’s decision 
is final and cannot be challenged by anyone (note the SPSO state on their 
web site that a judicial review can only challenge the process not the decision 
of the Ombudsman).  
 
Professor Brown has publicly stated at the Local Government and 
Communities Committee meeting on the 14th November 2007 that she wants 
to avoid any strict legal interpretations of maladministration. Basically 
Professor Brown does not want to be held to account or challenged when she 
dismisses valid complaints of maladministration. 
 
The SPSO was asked to provide what guidance they give to their 
investigators as to what would constitute maladministration. The SPSO 
confirmed that they provide no guidance on what they consider to be 
maladministration to their investigators. 
 
Professor Brown on the 14th November 2007 said to Parliament that the only 
test they use “is whether the average person on the street would think that 
something was reasonable”. In 2003 to 2005 Professor Brown thought 99.3% 
of the public’s complaints were unreasonable and dismissed them before 
reaching the investigation stage. Would the average person on the street think 
Professor Brown’s actions were reasonable? 
 
The New South Wales Government in Australia have defined in the act what 
is maladministration and the NSW Ombudsman has produced a very detailed 
working definition of what they consider constitutes maladministration 
(attachment 1). 
 
It would appear that the SPSO are scared to define maladministration as they 
could then be held to account and their decisions to dismiss valid complaints 
challenged. 
 
If the Scottish Parliament wish to have a Scottish Ombudsman which provides 
an effective administrative justice service to the public then it is imperative 
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that the SPSO Act 2002 be amended to provide a working definition of what 
the Scottish Parliament consider is maladministration. 
 
2.  The Scottish Parliament should amend the Act so that the 

Ombudsman must formally investigate and report to Parliament all 
complaints about their service. The Scottish Parliamentary Corporate 
Body should be given the power to review these complaints and take 
any appropriate action to ensure that the SPSO are providing the 
service expected by Parliament. 

 
The SPSO claim they provide a transparent and accountable service to the 
public and that all organisations should welcome complaints, investigate them 
and report them both internally and externally. 
 
The SPSO tells the public that no one complains about their decisions. 
 
However, recently the SPSO have had to admit that in the last 5 years they 
have received 641 complaints about their decisions which they have not 
investigated, or reported externally. 
 
The SPSO obviously does not wish to acknowledge or accept that the 
average member of the public disagrees with her decisions. 
 
The SPSO are currently not accountable to anyone, not the Parliament, not 
the MSPs, not the RSSB and not even the Scottish Judicial system can 
challenge their decisions no matter how unreasonable and unjustifiable these 
decisions may be. 
 
The SPSO will only become accountable if they too are made to investigate 
and report complaints about their service to the public and then report them to 
the SPCB. The SPCB must also be given the power to rectify any injustices 
found and to hold the Ombudsman to account if they are not providing a quasi 
judicial service to all members of the public who submit valid complaints to 
them. 
 
3. The Scottish Parliament should amend the Act so that Audit Scotland 

have to conduct an “economy, efficiency and effectiveness 
examination audit” every year to ensure that the SPSO is delivering 
the service expected by the Parliament and Public. 

 
Audit Scotland is currently the only agency that has the legal power to 
investigate the effectiveness of the SPSO. 
 
Numerous members of the public have written to Audit Scotland asking them 
to perform an effectiveness audit to determine if SPSO is providing the quasi 
judicial administrative justice service they claim to be providing. 
 
In all replies Audit Scotland has said it would not be an appropriate time for 
them to audit the SPSO. 
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Public petition PE1163 was raised specifically to ask that Audit Scotland 
perform an effectiveness audit of the SPSO due to the serious concerns of the 
public at the way their valid complaints were being rejected by the SPSO. 
 
Again Audit Scotland has said it would not be an appropriate time for them to 
audit the SPSO. 
 
Audit Scotland have been informed that the SPSO only made 27 formal 
investigations over a 2 year period at a cost to the public purse of £100,000 
per complaint. 
 
Audit Scotland have never performed an effectiveness audit on the SPSO 
since its inception in 2002 and have refused to consider doing an 
effectiveness audit even when advised that 99.3% of the public’s complaints 
are being rejected by the SPSO prior to the investigation stage.  
 
Professor Brown claims that her test of what constitutes maladministration is 
whether the average person on the street would think that something was 
reasonable or not. Only half of the investigations resulted in decisions. This 
means that Professor Brown thought 99.6% of the public complaints were not 
reasonable.  
 
It is obvious that the SPSO were not providing an administrative justice 
service to all members of the public in 2003 to 2005 yet Audit Scotland do not 
want to perform an effectiveness audit to determine why this happened. 
 
The SPSO act should be changed so that there is a legal requirement for 
Audit Scotland to perform an effectiveness audit on the SPSO (not just a 
financial audit as they currently do every year) to check and verify that the 
public’s complaints are being properly determined. 
 
I would go further and suggest that the RSSB committee may wish to 
recommend to the Scottish Parliament that they instruct Audit Scotland 
to immediately perform an “effectiveness audit” of the SPSO by 
reviewing the complaints the public have recently submitted to the 
RSSB committee, the complaints contained within public petitions 
PE525, PE745, PE1076, PE1163, PE1212, PE1193 and determine why 
99.3% of complaints were rejected in 2003 to 2005 without being 
investigated. 
 
4. The Scottish Parliament should change the Act so that there is a 

right for the public to appeal a decision made by the Ombudsman. As 
the Ombudsman claims they provide a quasi-judicial service which is 
required to provide administrative justice, then the appeals should be 
reviewed by a judge appointed by the Scottish Parliament. 

 
The SPSO claim they provide a quasi judicial service to the public and provide 
administrative justice. 
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Professor Brown confirmed to Parliament on the 14th November 2007 that the 
SPSO team has very little legal training. 
 
The SPSO has no lawyers working for them. 
 
The Deputy Ombudsman wrote to me claiming that the SPSO cannot interpret 
the law. 
 
How can the SPSO provide a quasi judicial service to the public when no 
lawyers work for them and the Deputy Ombudsman says the SPSO cannot 
interpret the law? 
 
If the average member of the public thinks that the authorities have acted 
unreasonably and the SPSO rejects their complaint then there must be 
another avenue for the exact legal interpretation of their complaint to be 
decided. It is obvious that the way the SPSO has been staffed precludes it 
from providing any form of a judicial service to the public. 
 
The average member of the public cannot afford to challenge the decision of 
the SPSO in the courts.  
 
The SPSO act should be amended so that there is a right to appeal to a judge 
appointed by the Government who can review the decisions made by the 
SPSO to determine if it was a just and legal decision. 
 
5. The Scottish Parliament should change the Act so that the 

Ombudsmen and Deputies cannot be recruited from the ranks of the 
people they are meant to be investigating. 

 
A lot of the staff recruited by the SPSO are ex Council employees. This 
means that there is more likely to be a bias against the member of the public 
making the complaint. 
 
This bias was evident in the correspondence between the authorities and the 
SPSO where the letters started with “Hi and a happy New Year…..”  
 
This bias was also evident in the way the SPSO refused to accept any written 
correspondence from the authorities to the complainant which conclusively 
proved the authorities were telling the SPSO a completely different story to 
the one they had told the public. 
 
For the SPSO to be effective the recruitment of employees of the 
organisations they are investigating to senior positions in the SPSO should be 
prohibited. 
 
Mr Whittet a retired Senior Police Officer who is well versed in conducting 
investigations for the courts stated in his public petition PE1076 that: 
 
Irrefutable evidence was provided to the SPSO, but it was ignored and a 
flawed and misleading report subsequently produced and published.  
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I have never read such a biased report.  
I consider the dismissal of my complaints wholly unjust and mockery of the 
principles of justice.  
Maladministration did occur, including maladministration on the behalf of the 
Ombudsman and her staff.  
I have never encountered such incompetence, maladministration and 
dismissive treatment as that perpetrated by the Scottish Public Services 
Ombudsman. 
 
There would also appear to be deficiencies in the investigating skills and legal 
training of the people the SPSO have currently recruited and the Scottish 
Parliament may wish to give the SPSO some guidance on improving the 
investigative skills and legal training of the SPSO’s employees. 
 
18 February 2009 
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Attachment 1: New South Wales Ombudsman’s working definition of 
maladministration 

Contrary to law (s.26(1)(a)) 

• Decisions or actions contrary to: 
- an Act or Regulation 
- the common law 
- a lawful and reasonable order from a person or body authorised to make such an order  

• Failure to comply with: 
- obligations under an Act or Regulation 
- the common law 
- a legally binding document or contract  

• Continuation of practices or procedures which the courts have found to be unlawful  
• Decisions or actions ultra vires, ie not authorised (the decision-maker had no power to 

make the decision or to do the act)  
• Breach of natural justice/procedural fairness, including: 

- failure to give or inadequate notice  
- failure to give or inadequate opportunity to be heard 
- bias  

• Incorrect 
- interpretation of the law 
- application of the law  

• Legal requirements or procedures not observed  
• Improper exercise of a delegated power: 

- decision or action not authorised by delegation 
- fettered discretion/acting under the direction or at the behest of another, ie acting under 
dictation  

• Criminal or corrupt conduct  
• Decisions or actions induced or affected by fraud  
• Acceptance of bribes or secret commissions  
• Unauthorised disclosure of confidential/secret/private information  
• Breach of trust or fiduciary responsibilities  

Unreasonable (s.26(1)(b)) 

• Decisions or actions: 
- inconsistent with adopted guidelines or policy and that inconsistency is not adequately 
explained 
- inconsistent with other decisions or actions which involve similar facts or circumstances 
- made or taken without obvious relationship to the facts or circumstances 
- not justified by any evidence 
- partial, unfair or inequitable 
- made or taken by a person with a conflict of interests 
- arbitrary 
- so unreasonable that no reasonable person could so decide or act (ie irrational) 
- unconscionable 
- based on information that is factually in error or misinterpreted 
- unreasonably delayed  

• Inconsistent decisions or actions not adequately explained  
• Policy applied inflexibly without regard to the merits of individual cases  
• Application of procedure which fails to achieve the purpose for which it is intended  
• Relevant considerations not adequately taken into account  
• Irrelevant considerations taken into account  
• Important facts omitted from reports or deliberations, or ignored  
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• Denial of procedural fairness, including inadequate:  
- notice of proposed action, decision or hearing 
- advice as to rights 
- reasons for decisions or actions 
- consultation 
- opportunity to be heard  

• Failure to give notice of rights where reasonable to do so  
• Wrong, inaccurate or misleading advice leading to detriment, whether inadvertent or 

deliberate  
• Failure to apply an Act, Regulation or the common law  
• Means used not reasonably proportional to ends to be achieved (ie excessive use of 

authority) including restraints imposed upon persons or property that are not necessary to 
preserve and protect rights of others  

• Abuse of power, eg use of power for unauthorised purpose  
• Failure to rectify identified mistakes, errors, oversights or improprieties  
• Failure to appreciate impact on the public or an individual, or giving undue weight to 

agency’s convenience, interests.  
• Failure to properly comprehend complaint or to respond appropriately to complaint  
• Breach of trust  
• Failure to properly investigate  
• Negligence or the absence of proper care and attention  

Unjust (s.26(1)(b)) 

• Decisions or actions: 
- not justified by any evidence 
- partial, unfair or inequitable 
- made or taken by a person with a conflict of interests 
- arbitrary  
- so unreasonable that no reasonable person could so decide or act (ie irrational) 
- unconscionable  

• Refusal of otherwise valid claims based on minor procedural defects  
• Means used not reasonably proportional to ends to be achieved (ie excessive use of 

authority)  
• Abuse of power  
• Negligence or the absence of proper care and attention  
• Unfair or inequitable application of law so that burden or benefit does not reach all those 

to whom it is intended to apply  

Oppressive (s.26(1)(b)) 

• Decisions or actions: 
- unconscionable 
- punitive, harsh, cruel or offensive  

• Means used not reasonably proportional to ends to be achieved (ie excessive use of 
authority)  

• Abuse of power/discretionary authority  
• Imposition of unreasonable preconditions to the provision of a legal entitlement  
• Intimidation or harassment  
• Use of superior position or knowledge to place a person at an unreasonable disadvantage 

or to obtain compliance with wishes in respect of an otherwise unrelated matter  

Improperly discriminatory (s.26(1)(b)) 
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• Inconsistent application of laws, policies, etc. when there is no reasonable, justifiable or 
appropriate reason to do so  

• Inconsistent application of policies or practices  
• Distinctions applied not authorised by law, or failure to make a distinction which is 

authorised or required by law  
• Failure to perform duties impartially and equitably  

Law or practice unreasonable, unjust, oppressive or improperly 
discriminatory (s.26(1)(c)) 

• Application of law or practice does or will produce a result that is unreasonable, unjust,  
or oppressive.  

Improper motives (s.26(1)(d)) 

• Decisions or actions: 
- for a purpose other than that for which the power was conferred, ie the intent of a law, 
policy or procedure is ignored or disregarded in order to achieve a particular outcome 
- motivated by favouritism or personal animosity 
- for personal advantage 
- made or taken by a person with a conflict of interests  

• Misuse of confidential information to obtain improper advantage  
• Bad faith  
• Dishonesty  
• Seeking or accepting gifts or benefits in connection with the performance of official duties  
• Misuse of public property, official services or facilities  
• Favouritism or promotion of personal objectives other than those which merit and equity 

dictate  

Irrelevant grounds/ considerations (s.26(1)(d)) 

• Relevant considerations not adequately taken into account  
• Irrelevant considerations taken into account  
• Policy applied inflexibly without regard to merits of the case  
• Abuse of power  
• Exercise of discretionary power at the direction or at the behest of another, ie acting  

under ‘dictation’  
• Actions influenced by irrelevant remarks or other inappropriate information recorded on 

files  

Mistake of law (s.26(1)(e)) 

• Mistake of law: 
- incorrect interpretation of the law  
- incorrect application of the law  

• Ignorance of the law 
Note: A mistake of law can be distinguished from acting contrary to the law as the former 
is an attempt to follow the law but is based on a mistake.  

Mistake of fact (s.26(1)(e)) 

• Decisions or actions based on information that is factually in error or misinterpreted  
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• Important facts omitted from reports or deliberations, or ignored  
• Failure to properly investigate  
• Failure to properly listen to complainant’s version of the facts  
• Failure to read file or other documentation correctly  

Failure to give reasons (s.26(1)(f)) 

• Statement of reasons not given: 
- when required by law 
- when it is otherwise reasonable to do so  

• Statement of reasons given but inadequate because: 
- all relevant issues are not addresed 
- the relevant criteria on which the decision is based are not stated 
- the relevant findings or material questions of fact are not stated 
- the reasons are not comprehensible to the likely recipient  

Otherwise wrong (s.26(1)(g)) 

• Negligent conduct  
• Result of decisions or actions is uncertain  
• Previously unavailable or unknown facts become known which cast doubt on the 

correctness of original decisions or actions  
• Failure to give effect to lawful government or agency policy  
• Rudeness or lack of courtesy  
• Failure to give accurate, frank, impartial, complete and/or timely advice  
• Failure to honour commitments  
• The use of an inappropriate manner in dealing with the public  
• Knowingly sending members of the public on a fruitless enquiry  
• Failure to return phone calls and correspondence  
• Failure to respond to reasonable requests  
• Failure to meet acceptable or industry standards for public administration, good judgment, 

integrity and the like. 
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SCOTTISH PUBLIC SERVICES OMBUDSMAN RESPONSE TO MR FRANK 
FRENCH’S SUBMISSION (DATED 18 FEBRUARY 2009) 
 
Thank you for your letter of 4 February asking me to provide comments on Mr Frank 
French’s suggested changes to SPSO as set out in his written submission to the 
Committee.  You also mentioned that Mr French would be invited to the next meeting 
of the Committee on 24 February to talk about his list of five proposed changes to 
SPSO.  I note your confirmation that Mr French has been advised that he will be 
asked to restrict his comments to the submission he has made and will not be invited 
to comment on the details of his specific complaint to the SPSO. 
 
Whilst it would, of course, not be appropriate for me to disclose any particulars of Mr 
French’s original complaint which was decided upon in November 2003, I believe it to 
be relevant for the Committee to understand the background and context within 
which Mr French offers his views of the SPSO. 
 
I have therefore set out in Annex 1 some examples of Mr French’s interactions with 
this office.  If it would be helpful for the Committee, I am able to provide more details 
of the level and types of contact Mr French has had with us over the past six years.  
In responding to these contacts we always remain professional as we would do with 
anyone but I have to record my concern at the time and public resources this has 
consumed.  
 
As requested, I have commented below on the five specific suggestions in Mr 
French’s submission.  However, I would like to clarify that in general terms I consider 
his submission to the Committee includes a number of inaccuracies and unsupported 
assertions. I have not provided evidence to refute any of the other points raised in Mr 
French’s submission at this stage, but I would be happy to provide a detailed 
response if the Committee requires. 
 
1. The Scottish Parliament should define and specify in the Act a working 
definition of what they consider constitutes "maladministration" so that the 
Ombudsman can be held accountable by the Parliament and public.  
The Scottish Public Services Ombudsman Act 2002 provides that the SPSO can only 
consider a complaint where a member of the public claims to have sustained 
hardship or injustice as a result of service failure or maladministration.  Various 
definitions of maladministration have been proposed at different times.  Two of the 
best known, the `Crossman catalogue’ and the `Reid list’ were set out in an annex to 
the guidance which the Scottish Executive produced on the SPSO Act in October 
20021. A statutory definition of maladministration would, in our view, unduly reduce 
the flexibility of the application of this term and as a result the types of issues that 
could be raised by complainants. Therefore, it could result in a restriction of the 
grounds for complaints which is contrary to the spirit of a user-focused service. Such 
a danger was recognised by a former Parliamentary Ombudsman, Sir William Reid, 

                                                 
1http://www.scotland.gov.uk/Publications/2002/10/15564/11760#ab. 
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who commented in his Annual Report for 19932 that to define maladministration 
would be to limit it as it could effectively prevent those with legitimate grievances 
which were outside the definition obtaining a remedy.  Instead, our approach, and 
that of other offices of Ombudsmen, has been to concentrate on what constitutes 
good administration and what we would expect a body to have done in administering 
its procedures and policies. For example, we have cooperated with other members of 
the British and Irish Ombudsman Association in developing guidance for public 
bodies and promote such guidance on our Valuing Complaints website3. 
 
2. The Scottish Parliament should amend the Act so that the Ombudsman must 
formally investigate and report to Parliament all complaints about their service. 
The Scottish Parliamentary Corporate Body should be given the power to 
review these complaints and take any appropriate action to ensure that the 
SPSO are providing the service expected by Parliament.  
We recognise that people may have valid grounds for complaining about our service 
and that it is important that such concerns should be investigated, answered and 
learned from (notwithstanding our experience that a very large proportion of what are 
presented as service complaints are in fact attempts to pursue by a different route 
dissatisfaction with a decision we have made on a specific complaint).   We made the 
decision early in the existence of the SPSO to introduce a process that could be used 
by complainants and others when they are dissatisfied with the service we have 
provided. We were one of the first offices of Ombudsmen that introduced such a 
scheme and to use it as a way of increasing our accountability but also as evidence 
from which we can learn lessons to improve the service we provide. Statistics and 
quarterly reports on services complaints received by us are provided on our website 
and we have also posted anonymised responses to individual complaints4.  
Information about service complaints is also reported to our Audit Advisory 
Committee (itself another feature of our enhanced accountability). Our arrangements 
for dealing with service complaints have continued to evolve over time and have 
recently been further refined with the introduction of an Independent Service 
Reviewer. A report from the reviewer will be included in our Annual Report for 2008-
09 in addition to the report from our Audit Advisory Committee which was included in 
the report for 2007-08. We strive to be a listening organisation. In February 2008 we 
published the report of our first comprehensive complainant experience survey, and 
in April 2008 we began a rolling satisfaction survey which is sent to all complainants 
within a month of their receiving a decision from us.  Mr French has given a selective 
account of the survey results; the Committee may be interested to read the survey in 
full and the actions which we committed to in light of the findings.5 Turning to the 
proposal from Mr French, summary information about our service complaints is 
already available on our website and we could be questioned on this by the Local 
Government and Communities Committee when we present our Annual Report to 
Parliament. To go further, as he suggests, to give power to the SPCB to review these 
complaints would in our view be disproportionate, and in fundamental conflict with the 

                                                 
2 HC Paper 112 1993-94, paragraph 7. 
3 http://www.valuingcomplaints.org.uk 
4 All of this material can be accessed at http://www.spso.org.uk/how-complain/complaining-about-spso 
5 http://www.spso.org.uk/outreach/research/user-experience-survey 
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Ombudsman’s independence. The SPCB is a body under the jurisdiction of the 
SPSO. 
 
3. The Scottish Parliament should amend the Act so that Audit Scotland have 
to conduct an “economy, efficiency and effectiveness examination audit” every 
year to ensure that the SPSO is delivering the service expected by the 
Parliament and Public.  
Like any other Scottish public body, the SPSO is subject to external audit by auditors 
appointed by Audit Scotland. We have received favourable audits since our inception 
and have continued to make improvements in line with the recommendations of the 
auditors. In addition, we have an internal audit system which has evolved over time 
and includes the appointment in February 2008 of the Audit Section of the Scottish 
Legal Aid Board as internal auditors under an innovative and cost-effective shared 
services agreement. Our Audit Advisory Committee also has a remit which includes 
supporting the Ombudsman (as Accountable Officer) in monitoring the adequacy of 
the SPSO’s governance and control systems.  Their meetings are attended by our 
external and internal auditors. I consider that we have robust audit systems in place 
and have included an external element which other similar offices of Ombudsmen do 
not yet have. What is proposed by Mr French in this regard would, I contend, be 
disproportionate and costly.  
 
4. The Scottish Parliament should change the Act so that there is a right for the 
public to appeal a decision made by the Ombudsman. As the Ombudsman 
claims they provide a quasi-judicial service which is required to provide 
administrative justice, then the appeals should be reviewed by a judge 
appointed by the Scottish Parliament.  
Ombudsmen are, by definition, the final stage in complaints processes. Complainants 
are normally expected to have pursued their complaint with the body they are 
complaining about before they can be looked at by an Ombudsman. As the final, 
external and independent stage in the process, Ombudsmen make decisions on 
specific complaints with a view to helping parties draw a line under and move on from 
a dispute. The idea of some sort of ‘Ombudsman for the Ombudsman’ therefore 
raises conceptual difficulties but it also adds another stage to what may have already 
been a prolonged process in which the complaint has been examined and reviewed 
by a number of people.  Our decisions are in any event subject to judicial review by 
the Court of Session. The right of an appeal to a judge appointed by the Scottish 
Parliament, as suggested by Mr French, would add another stage to the process 
which would incur significant costs.  It would also run the risk of conflicting with the 
fundamental role of an Ombudsman and the principle of independence. 
 
5. The Scottish Parliament should change the Act so that the Ombudsmen and 
Deputies cannot be recruited from the ranks of the people they are meant to be 
investigating.  
This is a matter for the Scottish parliament but in my view the key point in terms of 
appointing an Ombudsman or Deputies is that the process should attract as wide a 
range of people with the relevant experience and knowledge as possible to come 
forward to be considered in an open and transparent selection system. There would 
be dangers that what is proposed by Mr French would compromise such a process. 
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Also given the wide jurisdiction of the SPSO, such a proposal could exclude an 
extremely large pool of people who have worked in public services. However, it is 
important that relevant measures are in place to avoid genuine conflicts of interest 
both in terms of recruiting an Ombudsman or Deputies and then in relation to what 
complaints they deal with as individuals once appointed.  We have had such 
measures in place since the SPSO was established.   
 
Professor Alice Brown 
Ombudsman 
 
19 February 2009 
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Annex 1 
 
The context and background to Mr French’s involvement with the SPSO is set out in 
the examples cited below.  In our view Mr French’s concerns about the SPSO are 
rooted in his dissatisfaction with the outcome of his complaint - this is a phenomenon 
well-known to other ombudsmen, for example the English Local Government 
Ombudsmen has experienced a sustained campaign of criticism since 2003 by the 
Ombudsman Watch Group and calls for the abolition of the office. 
 

1. Initial complaint 
Mr French first brought his complaint to the Ombudsman in February 2003.  
As is normal it was considered by one of our Complaints Investigators and 
she obtained further information from the body which was the subject of 
the complaint.  In November 2003 she wrote to Mr French with her 
conclusion that the crux of his complaint concerned a difference of 
judgement and opinion and that there were no grounds to pursue the 
complaint further. Mr French did not accept this decision and it has been 
reviewed twice, by a Manager (who reached the same view as the 
Complaints Investigator) and then by one of the former Deputy 
Ombudsmen.    
 
On 1 January 2006, Mr French wrote to the Deputy Ombudsman who was 
then reviewing the case as follows:- 
 
‘This is a reminder in case over the festive season you have forgotten 
about my complaints and previous emails.  A positive and definitive 
response is required to my complaint by the 16th January 2006.  If no 
response is received, then that will be clear indication that you intend to do 
nothing and I will therefore start a new campaign to achieve justice by 
setting up a similar organisation to the Ombudsman Watch Group for the 
English Local Government Ombudsman…….I am hoping that this will not 
be necessary and that you will take the appropriate actions to resolve my 
complaint.  If however, you decide to take no action, before the 16th 
January 2006, then I want you to know that I have the time, the money, the 
patience and the determination to mount a sustained and effective 
campaign until I receive justice from the Ombudsman no matter how long it 
takes, be it one year or ten years.  I look forward to the 16th January 2006, 
as I will then know if you have taken appropriate action or I will know that I 
must start a campaign to make effective changes to the Scottish Public 
Services Ombudsman.’  
 
After making further enquiries and seeking professional planning advice, 
the Deputy Ombudsman wrote to Mr French in June 2006 reaffirming the 
original decision.  Mr French remained dissatisfied. 

 
2. Setting up of Ombudsman Watch 

Following this decision, and as threatened, Mr French established a 
`Scottish Ombudsman Watch’ website.  In his email of 1 January 2006, Mr 
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French set out the objectives of the English Local Government 
Ombudsman Watch,  which he said were also applicable to the SPSO:- 
 

• Make all Ombudsmen’s decisions subject to full appeal; 
• Replace all ex Local Authority staff in the Ombudsman’s office; 
• Replace the internal complaints system with an impartial and fair 

external complaints system; 
• Make the Local Government Ombudsman responsible and 

accountable for their acts of maladministration; 
• Stop tinkering around the edges with a Regulatory Reform Order 

and introduce wholesale reform of this discredited organisation. 
 

Our understanding is that Mr French maintains the website and sends 
emails to supporters, MSPs and the press in the name of Scottish 
Ombudsman Watch.  
 
In addition to this, in his own name Mr French has lobbied MSPs and since 
2006 has made 13 freedom of information (FOI) requests to this office.  
Information that he is given in response to FOI requests is often then 
placed on the Ombudsman Watch website. 

 
3. Impact on public resources, users’ access to services and staff 

Mr French has made it clear in his correspondence that he intends to 
continue to his campaign until his complaint is re-opened and he receives 
the decision that he is looking for.  This sustained campaign has a number 
of implications for SPSO resources, for users’ access to services and also 
for the staff of the SPSO. 
 
In a letter sent in November 2006 to a former member of the SPCB, 
correcting what we considered to be seriously misleading information 
provided to him by Mr French, we made the point that: 

‘the SPSO has dedicated considerable time and resources to the 
examination of the complaint and the subsequent reviews.  In financial 
terms this must now represent thousands of pounds of public money.  
In terms of Best Value this is a matter of real concern.  The substantive 
complaints were determined and closed, but the complainant’s 
persistent pursuance of his case has led to a completely 
disproportionate allocation of this office’s resources. ….This level of 
activity creates circumstances that deflect the office away from dealing 
with the current ‘live’ caseload.’ 

 
We are aware of at least three incidents where people who had either 
brought a complaint to us or wished to do so have mistaken the 
Ombudsman Watch website for the SPSO website.  On these occasions, 
the member of the public sent information about their complaint to 
Ombudsman Watch in error, which Mr French then forwarded on to SPSO.  
This is of concern given the confidential, sensitive nature of some of our 
complaints, especially those relating to health issues.  It is likely that the 
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incidence of this occurring is higher than SPSO is able to gather statistics 
on.   
 
On a number of occasions Mr French has included personal remarks in his 
correspondence and telephone calls to the SPSO.  For example, in 
February 2007, on the day I was being interviewed for re-appointment to 
my post as Ombudsman, he left a phone message with my PA stating  

` It is Frank French here.  I would like to let her know that I am the one 
that has scuppered her re-appointment and have galvanised the public 
against her re-appointment’.  And in an email sent to me this month he 
wrote ‘soon you will be departing the SPSO and returning to just being 
a plain old housewife…I want you to know that even after you are gone 
I will continue to campaign for an effective and accountable SPSO and 
will push for a public enquiry and apology from the Government for the 
way you ignored and dismissed valid complaints of maladministration.  
Time is on my side.  Your public dis-service will eventually have to be 
acknowledged by the authorities.  What a legacy!’. 

 
While I can thole these sort of comments directed at me personally I am 
seriously concerned at the potentially adverse impact of Mr French’s 
activities on the service we provide to the public, and to the morale of my 
staff.  This is illustrated by the following extract from a file note made by a 
member of my staff:  
  

`… on Thursday I had a worrying call from a potential complainant who 
I had assisted with advice on coming to our office with her complaint (I 
spoke to her on Wed and Thurs).  She was extremely grateful for my 
advice and assistance in explaining our remit - she was notably upset 
about her late mother's healthcare experience. 

 
`I informed her of our investigation reports so that she could consider if 
we could achieve what her family wanted - she must have used Google 
to locate our website - she called me again on Friday filled with worry 
and anxiety having accessed Ombudsman Watch's website instead of 
ours.  She was asking how many cases we uphold etc and was now 
questioning about whether or not to complain to us.  I remained 
independent and did not comment on their site but reconfirmed our role 
etc. She told me that as a result of finding Ombudsman Watch she was 
considering whether or not to just pay a lawyer to look at her case. 

 
`This is obviously really disheartening for a complainant who may have 
otherwise approached our office and for me as a staff member trying to 
be as helpful as possible.’ 

 
4. Seeking resolution 

Mr French is quite clear, as stated above, that his campaign against the 
SPSO is rooted in a determination to see the original decision on his 
complaint overturned.   I am satisfied that that decision was soundly based 
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and has been fully, indeed exhaustively, explained to him.  And as I have 
highlighted in the main body of this letter, I would argue that his proposed 
changes to the SPSO are not in the best interests of users of public 
services.  
 
As I noted earlier, in our dealings with Mr French, we have at all times 
sought to remain professional and to respond to any reasonable requests 
made of us (as we would do with anyone).  It is regrettable for Mr French, 
the SPSO and the public purse that his campaign has continued for this 
length of time and consumed so much of his own time and public 
resources.  
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RESPONSE BY MR FRANK FRENCH TO THE SCOTTISH PUBLIC SERVICES 
OMBUDSMAN’S SUBMISSION (DATED 19 FEBRUARY 2009) 
 
I have read Professor Brown’s response to my submission of the 18th February 2009 and 
would like the opportunity to respond to some of the things that were said. 
 
Professor Brown says that she is satisfied that the decision to reject my complaints were 
soundly based, that my submissions include a number of inaccuracies and unsupported 
assertions and that  she would welcome the opportunity to provide evidence to refute any of 
the points raised in my submission. 
 
Professor Brown can make these statements as she know that she is completely protected 
by the SPSO act which ensures that all decisions made by the Ombudsman cannot be 
challenged by anyone. 
 
I would like the opportunity for the RSSB committee to review my complaints of 
maladministration, the evidence I provided and then ask Professor Brown to provide her 
“sound response”. 
 
I would suggest to the RSSB committee that they may wish to take up Professor Brown’s 
offer and ask if she will wavier her right under the SPSO act so that the RSSB can review my 
complaints in detail and get her response so that the committee can determine if the 
decision to reject my complaints were soundly based. 
 
Professor Brown says that at all times they have acted professionally. I must admit I felt 
Professor Brown’s response was more of a character assassination than a well thought out 
and logical response to an intellectual discussion. You know when someone is losing the 
argument when they resort to character assassination. 
 
On page 2 of Professor Brown’s response she says that people may have valid grounds for 
complaining about our service and such concerns should be investigated, answered and 
learned from. She says that the SPSO introduced a scheme to allow dissatisfied member of 
the public to pursue service complaints about the SPSO and that these are reported and 
published on their web site. 
 
I would like to bring to the attention of the RSSB committee that what Professor Brown has 
written here is only partially true. When a member of the public complaints about their 
treatment by the SPSO the SPSO split these complaints into “service complaints” which are 
about administrative issues like delay and “outcome complaints” which is where someone 
disagrees with their decision.  
 
I have attached a copy of the SPSO reporting of the number of Administrative “Service 
Complaints” the SPSO received up to the 2nd May 2007. It can be observed that they only 
provide numbers submitted and outcomes. This document also claims that these are not 
complaints about our decisions.  
 
This statement is not true because the SPSO does not accept, investigate, or report any 
complaints about their decisions as they classify them as “outcome complaints”.  
 
The SPSO would like the public and RSSB committee to think that no one complains about 
their decisions. 
 
The SPSO were forced to admit on the 3rd September 2008 (attached) that they received 
334 complaints about their decisions in the period 2003 to 2007 and that none of these 
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complaints have been reported quote “statistical information relating to “comebacks” (or 
equivalent) is not available elsewhere”. 
 
This is contrary to what Professor Borwn has written to the RSSB committee where she 
clearly states that that people may have valid grounds for complaining about our service and 
such concerns should be investigated, answered and learned from and that a scheme has 
been introduced to allow dissatisfied member of the public to pursue service complaints 
about the SPSO and that these are reported and published on their web site.  
 
Why would Professor Brown submit such a misleading statement to the RSSB committee? 
This is one area which the RSSB committee may wish to pursue further with Professor 
Brown. 
 
I would like to bring to the attention of the RSSB committee that a lot of this issues I have 
raised about the SPSO have also been raised by Murdo Fraser MSP.  
 
Murdo Fraser MSP is a man of integrity and independence who’s views of the way the 
SPSO operates is very critical. 
 
In Murdo Fraser’s submission to the RSSB committee he says  
 
1. I have concerns that the SPSO office does not in all cases satisfactorily fulfil its duties. 

 
2. There seems to be several similar criticisms that my constituents have noted  
regarding their case. These can be summarised as follows: 

a.The length of time taken to decide whether or not to take the complaint to an  
investigation. 
b. The length of time taken to undertake the investigation 
c. The quality of the investigation 
d. The quality of the final report 
e. The lack of dialogue and opportunity to change the draft report once it has been  
completed; and 
f.  The way that the complaint was generally handled by the SPSO office 
These underlying problems of the SPSO office in relation to a complainant’s case 
must  be resolved in order to have an effective Ombudsman’s office. 

 
3.  Another issue is lack of accountability. I believe that there should be a more  
systematic way of ensuring that the Ombudsman is held to account more regularly by  
the Parliament. I understand that the SPSO has to be independent of Parliament.  
However, apart from judicial review, there is no way for a complainant to call into  
account the work of the SPSO. Stronger accountability is required so that MSPs can  
question any reports that constituents have concerns with and can also question the  
conduct of the office.
 
Murdo Fraser MSP also supported Mr Whittet’s petition PE1076 by providing the introductory 
statement when it was first presented to the Public Pettions Committee and as I have said 
Mr Whitte’s view of the SPSO was Irrefutable evidence was provided to the SPSO, but it was 
ignored and a flawed and misleading report subsequently produced and published.  
 
• I have never read such a biased report.  
 
• I consider the dismissal of my complaints wholly unjust and mockery of the principles of 

justice.  
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• Maladministration did occur, including maladministration on the behalf of the 
Ombudsman and her staff.  

 
• I have never encountered such incompetence, maladministration and dismissive 

treatment as that perpetrated by the Scottish Public Services Ombudsman. 
 
Surely the service provided by the SPSO would not illicit such strong condemnation from 
Murdo Fraser MSP and Mr Whittet, a retired Senior Police Officer, if there was not 
something seriously wrong with the way the SPSO operates. 
 
Professor Brown claims my campaign against the SPSO is rooted in a determination to see 
the original decision on my complaint overturned. This is not actually true as I have resolved 
all the issues with the Council and my neighbour without the help of the SPSO.  
 
No the reason I have and will continue to campaign for a more accountable and effective 
Ombudsman is purely due to the completely unjust way I was treated by the SPSO and my 
disgust at the way the SPSO claim to be there to provide a service to the public when my 
experience has been the complete opposite, where the SPSO have done everything in their 
power to protect the authorities from valid and irrefutable complaints of maladministration.  
 
As I have stated above, I have resolved all issues surrounding my original grievance, and I 
now campaign purely out of civic duty to ensure that in the future the SPSO is prevented 
from treating other members of the public in the same way as they treated me. 
 
28 February 2009 
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Updated 2 May 2007 

Complaints received about our service – yearly totals 
 
 
Please find below a table of yearly totals of complaints about our service. They have increased in line with increases in the volume 
of work that has come to the SPSO year on year. These are not complaints about our decisions, but about the service provided by 
our staff.  The majority of complaints are about administrative issues such as delay.   
 
 
Year Total Cases Upheld / partly upheld Not upheld Discontinued On hold Ongoing 
2003/04 13 3 8 2   
2004/05 13 2 8 3   
2005/06 31 14 16 1   
2006/07 42 20 19 1 2  
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Other written evidence to the Review of SPCB Supported Bodies Committee 
 
 
David C Wilson 
Frank French 
G A Hamilton 
Mike Rumbles MSP 
Barry K Winetrobe 
M Vesco 
Conor McNally 
Aileen E Crosbie 
Mary C Baxter and Louisa Beveridge 
George Foulkes MSP 
David Herold 
Ian Ferrel 
Arthur McFarlane 
Dr J Wallace Hinton and Dr Richard F Burton 
Dundee City Council 
Scottish Youth Parliament and YouthLink Scotland 
James P Terras 
Administrative Justice & Tribunals Council – Scottish Committee (SAJTC) 
Jean Erskine 
Scottish Alliance for Children’s Rights 
British and Irish Ombudsman Association (BIOA) 
Action for Children Scotland 
Clive Murray 
Quarriers 
Play Scotland 
Save the Children 
Murdo Fraser MSP 
Children 1st 
Aberlour 
Consumer Focus Scotland 
International Play Association 
SPSO – Audit Advisory Committee 
Association of Directors of Social Work (ADSW) 
Barnardo’s Scotland 
Children in Scotland 
ChildLine in Scotland 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM DAVID C WILSON 

QUESTIONS FOR THE SCOTTISH EXECUTIVE REGARDING FRAUD. 

First I remind you of the categorical statement of SNP Policy published 
in the SNP News Paper which asserted “Save our Halls.” Save as in save 
- restore, re-open; our - without exception; Halls, plural; Save our Halls 
was, and is, a totally unambiguous, unqualified, unconditional – 
categorical statement made by the Ochil Constituency SNP in the 
course of the election campaign.   

 The Museum Hall is the victims of fraud, as too are the people of Bridge 
of Allan, surrounding environs and the built   protected heritage portfolio of 
Scotland. The Scottish Executive describes Fraud in a variety of ways 
but make the assertion that “It is usually used to describe depriving 
someone of something by deceit.”  

 In this case I make the assertion that the something is The Museum 
Hall and Fraud is the sole means by which our hall has been removed 
from the common good ownership, the people. Fraud has also enabled 
the alleged sale and fraud has enabled a proposed redevelopment and 
fraud has enabled a planning application which is subject to Statutory 
Obligations. Without the fraud in question the Museum Hall would still 
be held in the common good, held in trust for the people and not under 
threat of loss*. Presumably there is an obligation on Stirling Council to 
inform the proposed owners and developers of the accusation of fraud 
that is set against Stirling Council.  

* Lord Penrose, in Opinion, makes it clear that redevelopment represents 
loss of the museum hall.   

One thing we can be pretty certain of is that if a private property was 
the subject of fraudulent alienation from it’s rightful owner and a 
planning application was made to the Council by the reset owner and 
the council, during the planning process became aware of the unlawful 
means of acquisition the planning application would be stopped in it’s 
tracks and the fraudsters prosecuted. Granting permission in the 
certain knowledge the entire planning application is enabled solely in 
consequence of fraudulent behaviour or criminal conduct is legally 
and morally indefensible.  A planning application to a Statutory 
Planning Procedure tainted by Fraud is not and cannot be a legitimate 
application. Ministers, MSPs Councillors and Civil Servants cannot 
condone, by deed or action, unlawful conduct.  

A local authority/ planning Authority must have a duty of care not to embroil 
or inveigle others in conspiracy or other misadventure whereby severe 
deficits of legality prevail without informing them of the potential danger to 
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their personal and corporate reputation and/or penalty exercised by the 
courts if they are prosecuted in consequence of ignoring that advice. It 
seems to me that a developer will not purchase a building such as the 
Museum Hall without planning permission having been granted. If that is the 
case, the fraud derived from local authority conduct would involve the 
cooperation and involvement of Historic Scotland and The Scottish 
Executive in order to succeed. In that event it seems to me that Historic 
Scotland , the Scottish Executive – Ministers, would be complicit in a 
criminal offence. 

“Reset 

Source: Common Law 

Definition  
It is an offence for any person, with intent to deprive the owner, to 
receive and keep property knowing that it has been appropriated by 
theft, robbery, embezzlement or fraud. 

Reset can only be committed by a person who was not a party to the 
original appropriation. 

To establish the crime of reset, It is essential to prove guilty knowledge that 
the property has been dishonestly obtained. Guilty knowledge may be 
inferred from the circumstances in which the property was received or 
retained. The guilty knowledge need not be simultaneous with the 
receiving.”  

Quote from; The Scottish Beat Officers Companion.   

If young immature men of little intellect and not advantaged by education 
and well being or with the normal ability of rational analyses to determine 
right from wrong vandalised an important Grade B Listed building protected 
by the will of parliament and government policy located in the midst of an 
Outstanding Conservation Area caused the loss of that building from the 
Common Good Property Portfolio and the local and national  heritage stock 
they would almost certainly get custodial sentence. On the other hand 
when well educated, well heeled, fully matured responsible articulate 
professionals provide falsehood and deception to a court of law in order 
to achieve the same end as the aforementioned vandals our 
Councillors and MSPs, charged by Code of Conduct to uphold the law 
but in that stead condone the contempt as if it were honourable, 
honest and true and allow a planning procedure to proceed despite 
being enabled solely by FRAUD.  

 Lord Penrose produced several pages of Opinion and was guided by two 
Reports produced by the Court appointed Reporter,            .  Lord Penrose 
did not ramble without care or thought, his Opinion is clear and his 
reasoning required to consider falsehoods he believed to be true and 
honest. The Pivotal issue was external funding available to Stirling Council. 
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Lord Penrose made it clear that the most desirable option was 
restoration but could not sanction that course because the Council 
convinced the Court that external funding such as the Lottery  was not 
an option because of ‘insufficient heritage value’ and Historic Scotland 
Grants were ‘small scale.’. Here is a quote from the Penrose Opinion: 

“I am not satisfied the building had become redundant by the time it 
was closed, nor that it would not attract appropriate community uses if 
it were restored.  Mr        ’s* findings on the potential uses of the hall 
illustrates a wide range of community and cultural which could be 
served if the hall were restored. It would have a practical use in the 
community in the local and in the wider community. Nor am I persuaded 
that it is material that Bridge of Allan is better served by the provision of 
recreational and  cultural facilities than other districts in the Petitioners area. 
The argument that in comparison with other districts, Bridge of Allan 
can somehow afford to lose the Museum Hall because of other 
facilities  which exist there is some what lacking in taste as well as 
being irrelevant to the central issue. If a community has developed and 
had the benefit of wide range of facilities over it’s historical life it is likely that 
that has been the product of local pride and the application of locally 
generated resources. Reduction of all to the lowest common 
denominator is not an attractive policy.”  
Lord Penrose – Court of Session  

NOTE: Lord Penrose makes it clear in his Opinion that redevelopment 
constitutes the LOSS of the Museum Hall. ‘To lose the Museum Hall’ is 
a direct reference to redevelopment. 

I call on you to defend the integrity and probity of the Scottish 
Parliament and the integrity, probity and efficacy of the Scottish 
Executive and the integrity, probity and efficacy of our Statutory 
Planning System by holding the Scottish Executive to account for the 
following issues and/or absurdities arising from a current planning 
application or any other here after seeking the destruction and loss of Bridge 
of Allan’s Grade B Listed Building Public Hall known as the Museum Hall. 

The current planning application or any other here after is/are enabled 
solely by permission granted to Stirling Council by the Opinion of Lord 
Penrose in the Court of Session but an Opinion formed on the 
acceptance, in good faith, that the contemptuous Falsehood and 
Deceptions presented to the Court, by Stirling Council were the truth 
when in fact, they were not.    The Court was deceived.  

The Executive’s FRAUD Policy and definition of FRAUD are crystal 
clear and free of ambiguity. Whether or not Stirling Council believed only 
Grade A buildings were going to be funded by the Heritage Fund or not; 
Whether or not Stirling Council were unaware of their own Capital Budget 
and the Contingency Budget; Whether or not Stirling Council were unaware 
of a twenty year campaign to save the Museum Hall featuring many 
petitions, public opinion study, Celebrity endorsement including the then  
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                        and others plus The National Trust for Scotland, Scottish 
Civic Trust, Architectural Heritage Trust Scotland and others and over a 
hundred press and media articles; Whether or not Stirling Council were 
unaware of Government Policy  that asserts “unless it is demonstrated 
beyond  reasonable doubt  that every effort has been exerted by all 
concerned to find practical ways of keeping it.” Whether or not Stirling 
Council were unaware that Historic Scotland’s Grants for this building 
were/are substantial and not ‘small scale;’ Whether or not Stirling Council 
were aware of the Scottish Executive Fraud Response Policy, Fraud 
Management Policy and Definition of Fraud ALL THIS and more WAS 
INTIMATED TO IT, IN WRITTEN  COMPLAINT, COMPLAINT IN 
ENLARGED BOLD TYPE, ADDRESSED TO THE COMPLAINT 
PROCEDURE, PLANNING, STIRLING COUNCIL WHEN THE  PLANNING 
APPLICATION WAS SUBJECT OF STATUTORY ADVERTISEMENT. 
From that point on the Council do not have a defence of ignorance or 
misunderstanding regarding it’s evidence to the Court of Session the 
accusations were made and the accusations were duly ignored. 
Provisions surrounding such Statutory Advertisement obliges views of any 
member of the public be taken into account and that means there is a 
Statutory Duty to read responses or complaints in response to the 
Statutory Advertisement. The Civil Service Code, The Code of Conduct for 
Councillors and the law require accusations of falsehoods and deception - 
fraud to be investigated. There is, in deed, a categorical assertion that they 
will be investigated. When they failed to take these accusations into 
account, they endorsed falsehood, deception and fraud as a legitimate 
part of a Statutory Planning Process. If they did not take these views 
into account Planners, as I understand it, failed in their duty under the 
law?  

The Chief Executive of Historic Scotland himself has confirmed that he 
holds the view that             – Chair of the National Lottery’s Heritage 
Fund to whom he wrote for clarification is quite correct. The view in 
question, part of the pivotal issue before the Court of external funding 
opportunities, is diametrically opposed to what Stirling Council 
convinced the Court of i.e. the letter from             when Chair of the 
National Lottery Heritage Fund to which the Court had sight was redundant 
because The People’s Lottery Act raised the eligibility threshold so high as 
to exclude the Museum Hall. That is to say only Grade A Listed buildings 
have sufficient heritage value. Given that the Court accepted this view as 
honest and true and given that the Court decided that no external funds 
could be found to assist restoration including Lottery funding due to 
‘insufficient heritage value.’ The Court was deceived.  

GRADE B OR NOT GRADE B – THAT IS THE QUESTION. IF A GRADE B 
IS A GRADE B AND A GRADE B IS AS A GRADE B ANYWHERE AND 
THE COURT DECIDES ONE GRADE B HAS INSUFFICIENT HERITAGE 
VALUE THEN THE COURT HAS DECIDED THAT ALL GRADE B’s HAVE 
INSUFFICIENT HERITAGE VALUE SO WHY IS THE LOTTERY STILL 
FUNDING GRADE B RESTORATIONS? 
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The Chief Executive of HS has however avoided making observation 
regarding Stirling Council’s claim to the Court of Session that Historic 
Scotland Grants are ‘small scale’ and not of any significant help in 
restoration. The Museum Hall had already been subject of Architects 
Report, an exercise prudently only carried out by HS when certainty of 
grant is assured. Grant at that time included up to thirty percent of external 
works and works pertaining to the external and would have amounted to 
hundreds of thousands of pounds, hardly ‘small scale.’ 

If the Chief Executive of Historic Scotland, the organisation charged with 
defending the built heritage, having received accusations of falsehood, 
deception and fraud enabling a planning process, and that process 
directly involves HS and Ministers confirms that at least one of the 
allegations is true i.e. Lottery eligibility, why is that planning process 
continuing when proceeding will inevitably taint Ministers with the 
endorsement of fraud AND MAKE THEM CULPABLE if they give 
permission to an application enabled by FALSEHOOD and 
DECEPTION.  

Stirling Council was granted permission to alienate the hall from the 
common good and to have it redeveloped by private interests for private 
gain. ‘The people’ were deprived of what IS theirs in consequence of 
illegal means - deception. Who then has legal claim on the hall? the 
private interests that intend to profit i.e. THE people, and who  can only 
profit in consequence of  illegal actions by those who sought to sell it 
 or  -  ‘the people WHO ARE COMPLETELY INNOCENT?’  

If money was the subject of fraud there would be no question that 
ownership of the money would be that of the victim of deception, the 
deceived and not the deceiver or the receiver, even if the receiver was 
oblivious of the fraud. If private property was the subject of fraudulent 
transfer the bona fide owner would recover entitlement. Likewise it 
must be, and is, for the people and the people’s hall, EQUALITY OF 
LAW FOR ALL.  

NOTE:  THE CRYSTAL CLEAR, UNAMBIGUOUS SCOTTISH 
EXECUTIVE POLICY STATEMENT ON FRAUD. 

Scottish Executive Policy Statement 

Friday, January 19, 2007 

FRAUD 

“7. Fraud can be perpetrated by persons outside as well as inside an 
organisation and by collusion. The criminal act is the attempt to deceive 
and attempted fraud is therefore treated as seriously as accomplished 
fraud. The term "fraud" is used to describe such acts as deception, 
bribery, forgery, extortion, corruption, theft, conspiracy, embezzlement, 
misappropriation, false representation, concealment of material facts, 
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and collusion. It is usually used to describe depriving someone of 
something by deceit, which might either be straight theft or misuse of 
funds or other resources, or more complicated crimes like false accounting 
and the supply of false information.”  

The Museum Hall was alienated from the Common Good by deception; 
the people have been deprived of what is theirs by deception, known in 
the Scottish Executive as FRAUD. 

4/  Why is it that the Scottish Executive pledge that all accusations of 
FRAUD will be investigated but no such investigation has been 
undertaken? 

5/  Why is it the Ombudsman Service are allowed to be so blatantly 
partisan to assert, despite Ministers potentially being asked to endorse 
unlawful behaviour as a legitimate part of a statutory planning process 
and in consequence be tainted by FRAUD that Historic Scotland do not 
have to refer my accusations of fraud to the appropriate Fraud 
Response Committee for investigation?   As independent assessors of 
maladministration the Ombudsman Service do a remarkably good 
IMPERSONATION OF WHITE WASH CONTRACTORS. Look at the 
statistics and consider are the people of Scotland so thick as not know 
maladministration when it kicks them. 

6/   When did the Scottish Executive/Parliament give powers to the 
Ombudsman to alter or amend the Scottish Executive’s Fraud 
Response Policy without consultation and how could the Ombudsman 
make such conclusion without consulting the Fraud Response 
Committee or others with authority to exercise a fraud response?  

7/ Why, when Scottish Executive Policy, a precise categorical statement, 
crystal clear and unambiguous does Historic Scotland/Scottish Executive 
allow Stirling Council to ignore the said policy totally when this policy is a 
pledge to parliament and the people?  The said policy is “no  worthwhile 
building of architectural  or  historic interest is lost to  our environment 
unless it is demonstrated beyond  reasonable doubt  that every effort 
has been exerted by all concerned to find practical ways of keeping it.” 
NOT A SINGLE ATTEMPT HAS BEEN MADE TO COMPLY WITH THIS 
POLICY.  

Not exercising this policy pledge is a betrayal to the Scottish people. 
HS cannot predict the outcome of elections with the certainty that 
there will never come into existence an administration with the 
integrity to honour government policy with a bona fide attempt to 
comply? Cos we don’t  want to is not an acceptable answer. The dog is 
supposed to wag the tail, the tail does not wag the dog. Stirling 
Council does not represent the main body of the dog nor does Historic 
Scotland unless it respects and demands an attempt at compliance 
with government policy.  
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8/   The Museum Hall was the subject of a Repairs Order and was served on 
………’s Stirling District Council by the Rt. Hon. Ian Laing MP through 
Historic Scotland although it was sanctioned many months earlier by the Rt. 
Hon. Malcolm Rifkind QC MP. Stirling Council, over many months, ignored 
letters of increasing concern from Historic Scotland until the Secretary of 
State for Scotland had no option but serve the Order. The law does not 
allow such an Order to be served on a building past viable restoration. 
The intent of the Order was to preserve the hall in the same condition 
as it was at the time of the serving of the Order i.e. in a condition of 
viable restoration. Has this Order been carried out as was required or 
has it been disregarded by Historic Scotland because of a change that 
occurred in the administration of Scotland that eventually saw Jack 
McConnell, and his published and broadcast bias, as First Minister?  

Because Liability and responsibility are corporate any charge against 
Stirling Council remains a charge against Stirling Council regardless 
of a new political administration or political variations until and unless 
that administration demands  high ethical standards and reject 
Falsehoods -Deception – FRAUD. Leaders in society, by definition, 
lead. Falsehood, deception and fraud were, in effect, ratified by Stirling 
Council Councillors when they ignored complaint of falsehoods and 
deception passed the planning application, what kind of example is 
that for school children?  

It took Falkirk Council twenty-four years to respond to local people and save 
Callander House and a similar length of time for Stirlingshire County 
Council/Stirling District Council to save The Smith Art Gallery & Museum. 
Stirling Burgh Council sought to demolish the Albert Halls and many many 
years earlier the leaders of Stirling sought to demolish Stirling Castle. 
Public Opinion prevailed in all these cases against the will of the local 
authorities. In Stirling there is a building Known as Kerse Mills, a Grade B 
Listed Building, land locked, not the subject of petition after petition seeking 
to save it, not a place thousands of people enjoyed and where so many 
happy memories lie, and yet Stirling Council refuse permission to demolish 
in whole or in part meanwhile over two thousand of the people have been 
ignored and their Public Hall condemned to LOSS by deception and fraud.  

Evidence was not given to the Court under Oath but that does not 
condone, allow acceptance or make legitimate the Falsehoods and 
Deception.  Falsehoods and Deception are described by the Scottish 
Executive Fraud Response team as FRAUD. All Frauds involve deception 
and falsehoods and the location of the offence is immaterial if rightful 
owners are deprived of what is theirs that amounts to fraud. Fraud is a 
criminal offence and it is, I believe, not appropriate for Ministers to be 
asked to condone Fraud and negate government policy and bring 
parliament into disrepute. Having said that, my aim is to save the Museum 
Hall for the public as in the SNP headline ‘Save Our Halls’ it is not to get 
people in to trouble. If the latter were true I would have complained directly 
to the Police by now, and would also have made complaint of unethical 
conduct against Councillors, many JPs, who voted to allow 
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redevelopment of the Museum Hall and totally disregarded my bona 
fide complaints of Falsehood and Deception enabling the proposed 
redevelopment. Councillors, like MSPs and Ministers are obliged to 
uphold the law and there is something very distasteful that JPs in 
particular can vote to endorse Fraud.  

The Museum Hall has been an issue since closure in 1979. The Community 
Council, in the days when the ‘elected body’ it was actually elected, 
fought to have it re-opened. In 1984 the then Community Council through in 
the towel and since then no one has voted for a single member. If this 
unelected elected body (that appears to be oxymoron) is acceptable as it is 
claimed as measure of public opinion why does parliament not scrap the 
voting system for local government and use the unelected elected body to 
decide the future representation of the locality on Stirling Council? Clearly 
such a concept is not appropriate for political representation so why then is it 
acceptable for important issues such as the Museum Hall.  

A Number of years ago Stirling Council Commissioned MORI Scotland to 
engage in Public Opinion Survey, quote;  

' Bridge of Allan ' 

"Several commented that the Council did not   listen to local people. 
There is a feeling that the Community Council is either not very 
powerful, or will just   do what the Council want it to."   

Research Study conducted for Stirling Council by MORI Scotland.  
March 1998. 

Personally, I believe this still to be the case if not even more so.  

The law states that Community Councils are obliged to ‘reflect’ 
community attitudes and does not give any powers to use it’s own views 
or the views reflecting private interest of individual members to protect the 
public from their own opinion. 

As I understand it, the same MORI study indicated people in Bridge of Allan 
thought their quality of life would improve with restoration/re-opening of the 
Museum Hall. 

In the life time of the Burgh of Bridge of Allan the population has 
doubled and doubled again and the Burgh now has seven or eight 
thousand neighbours at Stirling University. The numbers of 
Community Groups, Arts Groups, Charities etc. have grown massively. 
Tourism is increasingly important and finite built heritage is 
increasingly important to tourism. The University itself has a good 
tourist market fed in part by friends and family of the thousands of 
students visiting them. Lord Penrose writes in Opinion that “findings 
on the potential uses of the hall illustrates a wide range of community 
and cultural which could be served if the hall were restored” so why 
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does the desire to make very wealthy developers even wealthier and 
have a few dozen wealthy people benefit from what belongs to us all 
take precedence over justice, integrity, probity and efficacy as well as 
tourist development for summer months and community use and 
betterment during autumn and winter?  

“Stirling Tourist Association supports your efforts to try and have the 
Museum Hall renovated and brought back into use for the 
community./Stirling as a whole, has a great  need for medium sized halls in 
which to stage various events e.g.  Ceilidhs Concerts, Exhibitions, 
Presentations etc. etc. Also the Association would have thought that 
Bridge of Allan , in particular had a need for a venue such as this as there is 
only the sports hall available for hire apart from church halls which are not 
always suitable for particular events.” 
                 Secretary, Stirling Tourist Association 

The anonymous blanket support for electoral candidates has once again 
been counted and yet people who sign their name and give their address 
are treated as if morons not capable of knowing what they want or having 
and rational ability to make a decision without the aid of a politician and I 
think that is entirely wrong.  

David C. Wilson 
27 November 2008 
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It is interesting that Sir John Elvidge can publish his considered view as 
to what constitutes maladministration and the OMBUDSMAN can 
counter that view completely thereby implying the Elvidge statement is 
dishonest and that is OK with everyone obliged to uphold the law and 
maintain a high level of integrity in public service.  
 

13  March, 2007th

Sir John Elvidge 

Dear Sir, 
 
I have made complaints of external fraud directly affecting the probity of the 
Scottish Executive and the potential of ‘Ministers’ sanctioning fraud as an 
appropriate component of the Statutory Planning System. Why are these 
accusation not being investigated as promised by Executive Policy of 
Fraud and Fraud Management?  I have also complained to Stirling Council 
that the Planning Application for Redevelopment of the Museum Hall is solely 
enabled by deception and falsehood but they proceeded anyway without 
any inquiry or implementation of fraud management.  Apparently, according to 
the Ombudsman, I should have complained to the Ombudsman at the time of 
the deception about a planning application not then made and not then 
passed  and not knowing what form of Council would exist or if the area of 
jurisdiction would remain the same if and/or when such a  planning application 
was presented??? 
  
Complaining just in case something happens is not, I suspect, a 
legitimate complaint option under the law or any other procedure but 
none the less this is what the Ombudsman asserts. One cannot be 
entitled to assert as fact, in what way a council, or the next council, or the 
next council may or may not vote on an issue not yet before it especially given 
the few previous attempts at redevelopment were wholly unviable without 
support funding from the public purse in which case there was not any 
guarantee of a future planning proposal at that time. Given, however, that is 
the view of the Ombudsman I ask you to divulge how, if you can, this 
hitherto unknown legal principle works. Clearly if it has validity in law, 
there must be an answer to this question and could be applied elsewhere. 
Bear in mind my complaint now and to the Ombudsman is/was about the 
current planning application being tainted by fraud and the failure of 
Historic Scotland to report the fraud and in that stead be willing to 
advise Ministers, in effect, to approve the planning proposal, fraud and 
all. If a planning procedure includes as its sole enabling factor, fraud one 
cannot approve the proposal without condoning fraud. 
  
Deception resulting in the alienation of the property rights of ‘the people’ as in 
the Common Good – deception that is the sole enabling factor with regards a 
Listed Building Consent planning application being possible amounts to fraud 
or attempted fraud both of which, if Executive Policy on fraud is to be believed 
are equally serious offences and additionally the possibility of deception 
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being the sole enabling factor for accessing public sector funds to assist 
the redevelopment. Presumably damage caused to an important Listed 
Building in consequence of fraud is criminal damage.
  
If one allegation goes unheeded and not investigated it raises the question 
just how much fraud does go on at the Scottish Executive or in matters 
involving the Scottish Executive? As you know, I did not write the Fraud 
Response Plan, or the civil service code of conduct or any of the pertinent 
laws and despite the contrary view of the Ombudsman, I am not responsible 
for reporting to the police issues of fraud directly affecting and involving the 
Scottish Executive and also it’s ability to perform to high ethical standards. 
Nor, however, am I or any other member of the public excluded from so doing.
  
The ombudsman thinks that Historic Scotland is not obliged to investigate 
or report for investigation what amounts to a conspiracy to destroy a 
Listed Public Hall by deception and fraud!!!! Apparently The Scottish 
Executive Fraud Response Plan does not apply to Historic Scotland and 
they can recommend to Ministers redevelopment proceed thereby 
recommending fraud  be accepted as the sole enabling factor for 
redevelopment and by so doing Historic Scotland are not guilty of 
maladministration despite opposing every point your web site suggests 
as maladministration. Such conduct does not constitute high ethical 
standards in public life, quite the opposite. Making pledges of probity and 
proper investigation and then failing is bad form don’t you think? 
  
I believe the conduct I refer to brings disgrace upon the Scottish Office and 
the Scottish Parliament. If ‘Ministers’ who are also MSPs do grant Listed 
Building Consent and Planning Permission whether in the certain knowledge, 
or such knowledge absent by deliberate omission of advisors, accusations of 
FRAUD exist that undermine the integrity and probity of the planning system 
and bring the Scottish Executive and Parliament into disrepute to whom do I 
complain? 
  
Yours faithfully,
David C Wilson 
 
NO REPLY 
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22 January 
SPSO, 
4 Melville Street, 
Edinburgh.  
EH3 7NS. 

Complaint Against Historic Scotland Regards management of the 
current Planning Application to redevelop The Museum Hall in so much 
as it has failed to respond, as it is obliged so to do, to accusations of 
fraud as required by the SCOTTISH EXECUTIVE POLICY STATEMENT 
AND SCOTTISH EXECUTIVE FRAUD RESPONSE PLAN. The said 
Response Plan covers internal and external fraud issues and demands 
responses and actions to accusations of fraud.   This complaint is dated 
twenty-second of January, two thousand and seven.

Dear Mr        , 

I refer you to the introduction of the SCOTTISH EXECUTIVE FRAUD POLICY 
STATEMENT quoted below. At no point in any of the Scottish Executive 
papers on fraud does it require anyone to be arbiter or to have a view on 
whether fraud has occurred. The key point is that accusations must be 
investigated and they have not been. 

Quote:  

Introduction 

1.  The Scottish Executive requires all staff at all times to act honestly and 
with integrity and to safeguard the public resources for which they are 
responsible. The Executive will not accept any level of fraud or 
corruption; consequently, any case will be thoroughly investigated 
and dealt with appropriately. The Executive is committed to ensuring 
that opportunities for fraud - both internal and external - are reduced 
to the lowest possible level of risk. 

Purpose1. This Fraud Response Plan sets out arrangements to ensure 
that when suspected frauds against the Scottish Executive are reported, 
prompt and effective action is taken to: 

• investigate the circumstances;  
• minimise the risk of subsequent loss;  

End of Quote. 

I make several points regarding the accusation of fraud and deception which 
are as follows.     Historic Scotland is obliged “to safeguard the public 
resources for which they are responsible” 

1      Historic Scotland is responsible for the management of part of the 
planning process against which consequently accusations of fraud have 
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been ignored despite the Scottish Executive demand that, any case will 
be thoroughly investigated and dealt with appropriately.   

2 Historic Scotland administers funds. If any of this funding were offered to 
a development scheme in the certain knowledge that accusations of 
deception and fraud had been made in that the sole reason for the 
redevelopment scheme being in existence is based on deception then a 
serious offence would occur. The Executive is committed to ensuring that 
opportunities for fraud - both internal and external - are reduced to the 
lowest possible level of risk.  If competent investigation by the Scottish 
Executive does not occur it is clearly possible that Historic Scotland 
staff become complicit in fraud as opposed to being one of the victims. 

3 The  Scottish Executive Policy Statement on Fraud states the 
following:- Fraud can be perpetrated by persons outside as well as inside 
an organisation and by collusion. The criminal act is the attempt to 
deceive and attempted fraud is therefore treated as seriously as 
accomplished fraud. The term "fraud" is used to describe such acts as 
deception, bribery, forgery, extortion, corruption, theft, conspiracy, 
embezzlement, misappropriation, false representation, concealment of 
material facts, and collusion. It is usually used to describe depriving 
someone of something by deceit, which might either be straight theft or 
misuse of funds or other resources, or more complicated crimes like false 
accounting and the supply of false information. Historic Scotland’s duty is 
to protect the built heritage and part of that protection is to protect the 
Scottish Executive from being robbed, by deception, of it’s integrity, it’s 
efficacy and it’s probity and in this they have, thus far, failed. 

4 “The Civil Service Code sets out the constitutional framework within 
which all civil servants work and the values they are expected to uphold.”    

Quote:           

“This Code should be seen in the context of the duties and 
responsibilities set out for UK Ministers in the Ministerial Code, or in 
equivalent documents drawn up for Ministers of the Scottish Executive 
or for the National Assembly for Wales, which include:” accountability 
to Parliament or, for Assembly Secretaries, to the National Assembly;  

the duty to give Parliament or the Assembly and the public as full 
information as possible about their policies, decisions and actions, and 
not to deceive or knowingly mislead them; the duty not to use public 
resources for party political purposes, to uphold the political impartiality 
of the Civil Service, and not to ask civil servants to act in any way which 
would conflict with the Civil Service Code;  

the duty to give fair consideration and due weight to informed and 
impartial advice from civil servants, as well as to other considerations 
and advice, in reaching decisions; and the duty to comply with the law, 
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including international law and  treaty obligations, and to uphold the 
administration of justice;  

5      “Civil servants should serve their Administration in accordance with the 
principles   set out in this Code and recognising:  

the accountability of civil servants to the Minister or, as the case may be, to 
the Assembly Secretaries and the National Assembly as a body or to the 
office holder in charge of their department; the duty of all public officers to 
discharge public functions reasonably and according to the law;  

the duty to comply with the law, including international law and treaty 
obligations, and to uphold the administration of justice; and ethical standards 
governing particular professions.” 

End of quote: 

Clearly, if Ministers have put their name to Executive Policy Statements 
they insist on their demands being complied with. It is almost 
inconceivable, presumably, that Ministers could endorse and/or approve a 
planning application where civil servants have told them of accusations of 
fraud and deception being the only reason they are able to give 
deliberation to that particular planning application. If Civil Servant’s have 
not informed Ministers of these accusations they have mislead them, 
contrary to the Civil Service Code. If the planning process has not yet reached 
Ministers for their deliberation then clearly Historic Scotland have still got time 
to inform Ministers of the accusations regarding fraud. This, however, does 
not alter the necessity of reporting accusations of fraud immediately, in the 
first instance, to the in-house Audit Committee.  

Deception enabling the destruction of property, Listed property, 
protected by the will of parliament and the removal of ownership by the 
common good of local people by deception,   is fraud. 

Quote:-  FRAUD: ANNEX 2 

SCOTTISH EXECUTIVE FRAUD RESPONSE PLAN 

Purpose 

1. This Fraud Response Plan sets out arrangements to ensure that when 
suspected frauds against the Scottish Executive are reported, prompt and 
effective action is taken to: 

• investigate the circumstances;  
• minimise the risk of subsequent loss;  
• ensure that appropriate recovery action is taken or, failing recovery, to 

initiate  
• action to write off any losses; 
• remedy any weaknesses in internal control procedures;  
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• initiate disciplinary and legal procedures, where  appropriate; 
demonstrate that the Scottish Executive is not a soft target for 
attempted fraud; and maintain a record of reported frauds and provide 
report to senior management on the progress of cases and outcomes. 

End of quote. 

Failure to comply with Scottish Executive Policy Statements and 
accusation response plans, failure to comply with civil service codes by 
ignoring accusations of fraud are, I believe, MALADMINISTRATION.  

It should not fall to me to tell the Scottish Executive it is obliged to carryout its 
own Policy Statements and/or Response Plans, they know this perfectly well. 
If, however, they ignore their own policy statements and Response Plans that 
is another complaint. If the Scottish Executive wish to demonstrate, as they 
state, it “is not a soft target for attempted fraud” they will be looking for 
witnesses with regards accusation of fraud. To this end, whilst recognizing it is 
not my role and as such this paragraph, and subsequent paragraphs, do 
not constitute part of the afore mentioned complaint, may I suggest that it 
may be suggested that                     CBE, Chair of the National Lottery’s 
Heritage Fund is consulted regards Heritage Fund criteria and whether or not 
she considers her view, as related to me in letter, as being diametrically 
opposed to what was the conclusion of the Court of Session. The Chief 
Executive of Historic Scotland has already confirmed                 ’s view and 
the view he received, as did I, was, and is, diametrically opposed to what the 
Court of Session was told by Stirling Council. ‘Insufficient heritage value’ is 
diametrically opposed to sufficient heritage value. Evidence of deception 
by Stirling Council is contained in the two Reports produced by the appointed 
Court Reporter the conclusion of which is reflected in the Opinion of Lord 
Penrose.  

Further sources of evidence which could be useful to any inquiry into fraud 
allegations would also include the Opinion of Lord Penrose who, in much of 
his Opinion supports the notion and concept of saving the Museum Hall as 
Bridge of Allan’s Public Hall and noting much good use would be made of it. 
The pivotal issue was the issue on which he and the appointed Reporter were 
deceived, external finance reasonably available to the Council. Presumably 
The Scottish Executive will not conclude it is unreasonable for a Council to 
apply to Historic Scotland and the National Lottery for funding to restore a 
building they say should be preserved. Quote: “no  worthwhile building of 
architectural  or  historic interest is lost to  our environment unless it is 
demonstrated beyond  reasonable doubt  that every effort has been 
exerted by all concerned to find practical ways of keeping it.” 

End of Quote

 
David C. Wilson 
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The Office of The First Minister 
St. Andrew’s House, 
Regent Road, 
Edinburgh.                         
 
 

Complaints Against ‘Ministers’ 
 

Complaint; Failing to abide by the definitions and obligations in the 
Scottish Executive Fraud Policy with regards the complaint of 
complicity in fraud I have made against Ministers. 
 
Complaint;  Failing to adjust Executive attitude and policy as to be in 
accord and commensurate with, the fraud policy previously referred to. 
Complaint; Failing in the duty of care Ministers have regarding an 
Historic Building Listed by the Scottish Executive as Grade B and failing 
to protect the equality of designation of that official ‘heritage value’ 
grading within that category and allowing The Grade B Museum Hall to 
be re-designated in heritage value terms as of insufficient heritage value 
to attract lottery funding. That is to say the Grade B Museum Hall has, 
according to the Court of Session the same level of heritage value as a 
building with no Grade at all despite the Scottish Executives official 
Listing reflects a degree of equality of heritage value within each grade. 
A Grade B is as a Grade B anywhere and the Scottish 
Executive/Ministers are aware of the deception that enabled that re-
designation.  
 
Complaint; Failing to maintain integrity, probity and legal legitimacy in 
the Planning System for which the Scottish Executive are responsible. 
The planning system has been abused and rendered complicit in fraud 
by allowing it to be an active and essential component in the success of 
perpetrated fraud when the ability to stop that fraud and abuse of the 
system lay(s)  with ‘Ministers.’  
 
Complaint;  Failing to recognise the Opinion of Lord Penrose regarding 
Listing on the grounds they have the certain knowledge that a Grade B 
is as a Grade B anywhere but refuse to recognise, in similar fashion, 
that the pivotal evidence removing the Museum Hall from eligibility for 
consideration by the National Lottery’s Heritage Fund was  and is a 
falsehood despite arguing that the Museum Hall was/is eligible for such 
consideration and having ascertained from the National Lottery’s 
Heritage Fund that that is the case. It is reckless stupidity, if not a great 
deal worse, to defend as if legitimate what is known to be wrong when 
the subject is pertinent to the proper deliberations expected of Ministers 
in the execution of their duties.  
 
Complaint; Failing to protect a Grade B Listed Building by failing to 
implement and uphold the Scottish Executive’s own crystal clear, 
unambiguous, categorical policy i.e. “no  worthwhile building of 
architectural  or  historic interest is lost to  our environment unless it is 
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demonstrated beyond  reasonable doubt  that every effort has been 
exerted by all concerned to find practical ways of keeping it.”  
 
Complaint; Failing to show full and proper respect to and for an Official 
Repairs Order served on Stirling District Council and failing to recognise 
and concede the intent of that Order served by Historic Scotland on behalf 
of the Secretary of State for Scotland was to maintain the building in the 
same condition as was the case at the time of implementation of the 
Order and thereafter for failing to recognise and concede that such 
Orders cannot be served on buildings beyond viable restoration. Nor 
have Ministers recognised or conceded that the Museum Hall, obliged to be 
preserved by Official Order in a viable restorative state remains in a 
viable restorative state in consequence of the Official Repairs Order. The 
Order was imposed after years of civic neglect designed to cause as much 
damage as possible in order to get the result they wanted. The Arbiter of 
viable restoration was, of course, Historic Scotland! 
 
Complaint;  Ignoring The Opinion of Lord Penrose who asserts in 
Opinion that he is in no doubt that good use would be made of a 
restored Museum Hall and that the Museum Hall would be lost if 
redeveloped and that the Museum Hall would be ‘lost’ by 
redevelopment. 
 
Complaint; Failing to have a means of ensuring the upholding of law is 
mandatory within the Scottish Executive and all sectors of the 
governance of Scotland  and that accusations of lawbreaking be taken 
seriously and investigated and that every accusation is investigated by 
the appropriate authorities as the condition of service encompassed by 
the expression ‘uphold the law’ requires.   
 
Complaint; Establishing as policy unlawful conduct as an acceptable 
means to an end in defiance of all that is ethical and all that is indicative 
or definitive of probity, in defiance of the Code of Conduct and in 
defiance of the law itself thereby exposing the judicial system to corrupt 
exploitation and  recklessly allowing  the Scottish Executive to being 
held to political or commercial ransom in future events and issues when 
it seeks to impose the obligations of ethics, probity and legality in other 
circumstances. 
 
Complaint; Bringing the reputation of the Scottish Parliament and 
Scottish Executive into disrepute in consequence of aforementioned 
complaints all of which remain unresolved. 
 
Fraud does not vary or alternate between legal practise and illegal 
practise in consequence of location, date, perpetrator, friends, cronies 
or colleagues past or present, of perpetrators or the preference for a 
particular outcome by political and civil members of all or any form of 
government national or local by any which way methodology it/they can 
achieve.   
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There appears to be pretence on the part of Ministers that if they 
sanction the means of fraud succeeding they are not endorsing the 
fraud as if legitimate and ethical conduct and that by endorsing fraud 
they do not become complicit in that fraud  when  in fact they do. 
  
One cannot surmise with the legitimacy of any defined legality someone 
knowingly providing the means of say fraud, or any other offence to 
claim innocence because they did not engage in the fraud or other 
offence themselves when first perpetrated but simply enabled it to 
progress to success whilst all the time having the choice of stopping it’s 
progress.  Any component of a criminal act that is pivotal, that is to say, 
the crime cannot succeed without that component is, without a shadow 
of a doubt, complicit in the crime in question.  
  
Numerous accusations of fraud made by me have been ignored or side 
stepped but not a single politician or civil servant has made the claim 
that the fraud that features in my accusation is not fraud. It therefore 
follows, even on the most elementary level of analyses that they, each and 
everyone, recognises the possibility of the accusation of fraud being actual 
fraud. This said they ignore what clearly they recognise as at the very 
least, as being possible. The only possible interpretation of this double 
standard is that regardless of whether it is fraud or not they are not going to 
oppose or investigate it. Apart from anything else this is deceit perpetrated on 
the people of Scotland which is supportive of unlawful conduct prevailing over 
the law, justice and natural justice and this is an arrogant affront to 
democracy. 
 
When the possibility of fraud exists it cannot be ignored and covered up 
without those ignoring and covering up becoming involved in unethical 
and unlawful conduct. Presumably damage caused to an important 
Listed Building is criminal damage if the means by which damage was 
sanctioned was itself the sole means of ensuring success of a fraud that 
made all subsequent actions possible. 
 
The First Minister, Ministers, MSPs, Civil Servants, Councillors, local authority 
Executives, Local Authority Planners and all other local authority staff are 
obliged to uphold the law. ‘Uphold’ is defined as to maintain or affirm in the 
face of a challenge.  All codes of conduct require nothing less than the 
upholding of law and the maintenance of ethical standards and probity in 
conduct. A ‘challenge’ to the law has been made which involves Ministers 
either allowing that challenge to succeed or preventing it from enjoying 
success. 
 
It is clear that Ministers unwillingness to maintain integrity in the legal and 
planning systems by turning a blind eye and deaf ear to complaints of public 
sector fraud requires the incentive in the form of penalty when refusing to 
uphold the law. Permitting fraud to succeed is not upholding the law. 
Assisting fraud to succeed, even by failing to act against it, is not upholding 
the law. Failing to have accusations of fraud investigated is not upholding the 
law. Failing to act on complaints of fraud also exposes the entire 
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Scottish Executive to the suggestion that when fraud is ignored then so 
too there may be others, there may in fact be any number of frauds 
perpetrated. The is always a willingness on the part of many to think the 
Scottish Executive is rotten to the core, this failure to act only 
encourages such talk and the sad thing is that in this case there would 
be some justification. The fraud I allege is blatant, the actions of Stirling 
Council corresponds exactly to the terms of Scottish Executive Fraud 
Policy definitions and  as if that wasn’t enough the CEO Historic 
Scotland  has confirmed that the view given to the court and accepted 
by the court as true regarding the National Lottery’s Heritage Fund and 
indeed Historic Scotland Grants are the complete opposite to the truth. 
 
The notion that MSPs and Ministers can use the expression ‘uphold the law’ 
as if a sound bite and ignore a challenge that undermines the integrity of 
judges, the integrity of courts, the integrity of laws and the integrity of 
the Scottish Parliament and it’s Executive is not only wholly absurd it 
subverts democracy by subverting the very bases of any democracy 
and that is justice. 
 
The challenge to law I refer to is falsehood, deception and the omission 
of material evidence presented to a court in order deprive the people of 
Bridge of Allan and others in the wider Scottish community of the Listed 
Grade B Museum Hall Public Hall all of which is dependant for it coming 
to pass on the hands off approach by Ministers. 
 
The Scottish Executive Fraud Policy definition of fraud is categorical, is 
unambiguous and is precise; “It is usually used to describe depriving 
someone of something by deceit” Scottish Executive Fraud Policy.  
Ministers argue with their own policy when their own policy asserts fraud has 
occurred and Ministers don’t give a damn.  
 
It is shameful and disgraceful that Ministers and Executive staff set 
themselves up above the law as if rulers of some strange numtydom where 
law is made up by dictatorial whim and fancy when in fact Scotland has a 
proud heritage not just in our fine heritage including our public halls etc. but in 
our legal system as well. Treating fraud with a nod and a wink in order to 
protect decay in the system in the stead of seizing the opportunity to cut 
it out and make the system as clean as it can be is an absolute disgrace.  
 
The cavalier attitude exercised so well by Ministers and those who 
represent and advise them in terms of the evading of responsibility for 
allowing a fraud to succeed whilst simultaneously endorsing a contempt 
of court and negation of government policy is not, by any standard, 
upholding the law. 
 
I have sought, but not received, rational explanation of why falsehood, 
deception and the omission of material evidence is not, according to the 
Scottish Executive, fraud when that statement amounts to the entire 
bases of the definition used by the Scottish Executive to define Fraud.  
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Rational explanation as to why Ministers and civil servants defy the published 
terms of the Scottish Executive Fraud Policy has not been provided. Reasons 
why a fraud that requires their endorsement directly or indirectly does 
not involve them have not been made.  
 
I have sought explanation and answer to the question how could such a 
fraud be successful without the endorsement/cooperation of every 
single stage of the planning system up to and including Ministers but no 
such explanation or answer has been provided nor can it be other than 
the Executive admit that this fraud can only succeed with the 
cooperation of Ministers in the Planning Process turning a blind eye and 
deaf ear to accusations of illegalities that by right of law demands 
rendering the planning permission null and void. 
 
The planning process is totally flawed by the acceptance by Ministers 
that accusations of unlawful conduct do not have to be investigated and 
that the failure of the system in so much as  legal obligation for those in 
the planning system to consider every complaint, objection or opinion 
was just simply ignored by Stirling Council and complaints to the 
Scottish Executive saw an intensive effort to ignore it as if it were either 
normal or of no legal consequence. Fraud is illegal, a planning process 
that only exists or existed because it was enabled by a fraudulent action 
of  which the planning system  is vital for the success of the fraud in 
question is therefore not a legal framework for a statutory procedure 
One cannot comply with a statutory procedure by breaking the law. 
Explanation as to why contempt of Court that consequentially involves 
Ministers in Fraud which shames the Scottish Executive/Scottish 
Parliament and effectively waves two fingers at the Scottish People as if 
demonstrating we have power and we can do this if we want to – the law 
is just for the little people and we are the big guys on the Scottish Block 
and we can fix anything is of no concern to Ministers has not been 
provided despite every effort to attain.  
 
Historical Note; The two finger gesture, a gesture of derision started when the 
English Long Bow with its unique construction had devastating effect on the 
French army. French prisoners taken were given the two finger gesture by 
their captors indicating the two fingers that pulled their bow strings enabling 
capture. 
 
If the Scottish First Minister seeks a fair honest open and equal society 
he should seek Judicial Revue of their policy presently in practise and 
subject of this complaint that currently demonstrates the Scottish 
Executive gives endorsement to unlawful conduct as a justifiable means 
to an end. The Scottish First Minister will not, of course engage this 
simple solution because he, and all his Ministers know the answer 
without doing that, IF ONLY THEY WOULD ADMIT IT. 
 
On any other occasion in the future when the Scottish Executive then 
seeks to assert unlawful conduct is not an acceptable means to an end 
this tragic and miserable farce will rear it’s ugly head again unless 

 20

582



Ministers decide now that the honour of the Scottish Executive and the 
Scottish Parliament along with respect for the courts, the judiciary and 
the people of Scotland is worth more than pandering to a few local party 
members in Bridge of Allan and Stirling regardless of how distinguished 
they may be.  
 
If the complaints of fraud are true it follows, therefore, that Ministers 
must exercise their right to ‘call in’ the planning application or ‘withdraw 
approval’ in the interest of legal obligations, ethical standards and the 
respect of probity which must form a conscious and visible respect for 
the law and for the public good of the wider public of Scotland. To 
argue, as appears to be the case, that fraud can be in the public interest 
is a complete derogation of responsibility, contempt for law  and 
contempt for the definitions provided by the Scottish Executive Fraud 
Policy.  
 
Scottish Executive Policy Statement   
Friday, January 19, 2007 
FRAUD 
 
“7. Fraud can be perpetrated by persons outside as well as inside an 
organisation and by collusion. The criminal act is the attempt to deceive 
and attempted fraud is therefore treated as seriously as accomplished 
fraud. The term "fraud" is used to describe such acts as deception, 
bribery, forgery, extortion, corruption, theft, conspiracy, embezzlement, 
misappropriation, false representation, concealment of material facts, and 
collusion. It is usually used to describe depriving someone of something 
by deceit, which might either be straight theft or misuse of funds or other 
resources, or more complicated crimes like false accounting and the supply of 
false information.”  
 
Explanation as to why my complaint to Stirling Council, part of the 
governance of this country and integral to the planning system for 
which Ministers are ultimately responsible against the planning 
application in question was ignored and civic contempt of regulations 
governing complaints was not considered pertinent or of concern to 
Historic Scotland/Ministers has not been provided. The legal obligation 
to consider all observations and complaints was ignored the planning 
procedure should have been halted there and then but it was not.   
If you countenance connivance for convenience you countenance conspiracy. 
The complaint was made to the Planning Departments Complaints 
Procedure and each complaint emphasised with enlarged bold print and 
the complaints of falsehoods deception and questionable legality were 
ignored on the grounds that the council were unaware the complaints 
were complaints.  
 
Provisions surrounding Statutory Advertisements regarding planning 
applications obliges views of any member of the public be taken into 
account and that means there is a Statutory Duty to read responses or 
complaints in response to the Statutory Advertisement. The Civil Service 
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Code, The Code of Conduct for Councillors and the law require accusations of 
falsehoods and deception - fraud to be investigated. There is, in deed, a 
categorical assertion by the Scottish Executive all accusations will be 
investigated.  
 
When Planners failed to take these accusations into account, when 
investigation of accusations did not occur, they endorsed, in the face of 
accusation, falsehood, deception and fraud as a legitimate part of a 
Statutory Planning Process. When they did not take these views into 
account the Planners failed in their duty under the law and so the 
planning process was flawed there and then. 
 
Clearly if the regulations require all opinions to be taken into account 
and complaints challenging the legality of the process being employed 
are ignored and supervisory aspects of the Scottish Executive advising 
Ministers are aware of such complaint, and do not take heed or action, 
the probity of the entire planning process, up to and including 
‘Ministers’ are entirely lost. Ministers have a duty to ensure ethical 
standards and legal obligations are not compromised in any way. An 
accident is one thing but a fraud is another thing completely and it is 
inconceivable that Minister do not know this. 
 
My complaint to Stirling Council intimated many views wholly 
supportive of restoring the Museum Hall as well as a precise and wholly 
accurate quote from Lord Penrose’s Opinion demonstrating his 
preference for restoration, condemnation of reducing it to ‘the lowest 
common denominator’ and acceptance that good and proper use would 
be made of the hall.  
 
By the time of the planning application and my subsequent complaint 
the Council were in no doubt as to whether or not the Museum Hall was 
eligible for consideration by the National Lottery’s Heritage Fund and 
Historic Scotland Grants contrary to the evidence they provided to the 
Court of Session. Lottery Funds were sought and received to enhance 
privately owned Grade C houses, flats and business properties. I do, in 
fact, attribute Stirling Council with the ability to place B before C in a 
graduated alphabetical order but perhaps others may disagree. 
 
It should be noted that I have faithfully reproduced many times the 
wholly accurate and in context Opinion of Lord Penrose favouring 
restoration and condemning redevelopment and that on every occasion 
the recipients of my complaints have treated his Opinion with contempt 
because they know the truth, they know what formed the conclusion in 
the judges Opinion was not the truth but was in fact total disregard for 
honesty that provided falsehood, deception and omission of material 
evidence.  
 
One can only assume that those who openly display contempt for the 
judiciary and those who openly support that contempt for the judiciary 
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do so, probably for the assured reason, that powerful people will protect 
them or that they are powerful people in effect, above the law.  
The Scottish Executive has failed in it’s duty of care to consider the 
fragile legal position of the purchaser of property only made available 
for purchase by means of fraud and only purchased on condition 
planning permission is secured for the redevelopment of the property 
only made available by fraud and which would not be purchased without 
planning permission being granted or being ‘called in.’  
 
Given the property in question is only available by means of fraud the 
planning permission, if denied or called in by the Scottish Executive 
would prevent fraud succeeding and the purchaser would not be 
vulnerable in the future to enforcing purchase agreements on a flat or 
flats as the vendor if  would be vendee(s)  became aware of the unstable 
legal foundations of the vendor or indeed in other ways where the rights 
of the purchaser were challenged. 
 
My list of complaints and requests for Ministerial answers was sent to 
my MSP by Recorded Delivery. My MSP who had the assertion ‘Save our 
Halls’ in his Election Manifesto is of the same Party as Ministers and 
access to Ministers is/was therefore guaranteed. In the absence of proof 
to the contrary, I must assume my requests for information and 
complaints of fraud going without investigation were sent to Ministers.  
It is certainly the case that Minister       responded to confirm a view 
diametrically opposed to the influencing evidence presented to the 
Court of Session by Stirling Council. The Minister did mention Repairs 
Orders but appeared to be totally unaware of the Repairs Order or it’s 
function to which I referred to and was completely unconcerned as to 
complaints of fraud being the enabling factor of a planning application. 
The Repairs Order I referred to was the one served on Stirling District 
Council. This very limited and ill informed response was a long way short of 
answering all the issues raised in this complaint. 
 
In the letters to my MSP I informed Ministers and asked questions but 
the absence of replies from Ministers could be the symptom of various 
possibilities but my letters, none the less, are intimations to Ministers of 
grievance regarding public sector fraud, failure to adhere to government 
policy, failure to respect the courts by failing to challenge the deception 
of the court and demands for proper ethical honourable conduct 
upholding the law. Legal status cannot be conferred on actions or 
functions enabled by unlawful conduct.  
 
Strangely enough I wrote to my local councillor of the same party as my 
MSP and Ministers and he too failed to respond but again I must 
assume, in the absence of proof that he contacted our MSP and our MSP 
contacted Ministers. It is certainly the case that justice appears to take a 
lower level of importance than giving over our public hall that belongs 
and should serve to the benefit the many and not the interests of the 
few. 
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I don’t know, although I should do, whether or not my MSP and one of 
my Councillors acted without prejudice, with integrity and honour or 
not. If Ministers deny the contacts integrity and honour and acting 
without prejudice would require were made then they accuse these 
people of these ethical deficits. If they have been made, why have I not 
received the answers to the serious questions raised on my behalf? It 
may be that standards are very low but that is not an argument for 
failing to act against fraud. 
 
The accusation of falsehood, deception and omission of material facts I 
make against Stirling Council are not complex. Stirling Council was asked 
about finances available to it regarding possible restoration of the 
Museum Hall.  Stirling Council misled the court and omitted material 
evidence regarding the pivotal issue of finance available to the council. 
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly, therefore, be 
unaware that the legal position regarding liability and the legal position 
regarding responsibility is Corporate and those departmental services 
and/or their budgets are not responsible or liable?  
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly be unaware, 
therefore, of the existence of Stirling Council’s Corporate Capital 
Budget? The council executive certainly new before this question of finances 
and after this question of that there is/was no doubt.  Public Council records 
will show Stirling Tolbooth was refurbished with one million pound from 
the council budgets along with external funding of over four million 
pounds.  
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly be 
unaware, therefore, of the existence of a Corporate seven figure 
Contingency Budget? 
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council for excellence would not know, therefore,  
the meaning of  ‘Contingency,’ i.e. to cover the costs of unforeseen  
circumstances such as, say, a court, having heard the truth in evidence, 
denying the council right to alienate the Museum Hall from the Common Good 
and to reduce the hall to the lowest common denominator, perhaps 
indicating such  redevelopment as an unattractive policy and suggesting the 
council commit it’s efforts to restoration! 
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
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court on behalf of Stirling Council, for excellence could possibly consider, 
therefore,  Historic Scotland grants providing 25/30% of a new roof, 
underpinning, internal works supporting the exterior, drainage, down-pipes 
etc. ‘small scale’ and of little significance. 
 
Note: Historic Scotland/Scottish Executive Policy was effectively maligned in 
court but an Historic Scotland/Scottish Executive appears completely 
unconcerned and has not done anything to seek redress or amendment to a 
public record of the erroneous suggestion that Historic Scotland Grants are 
‘small scale’ unless of course this is what they actually think.  
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly consider, 
therefore that a substantial annual expense for roof repairs should feature 
in council evidence of ‘running costs’ for a restored hall with a new roof. The 
costs associated with restoration, quoted by the council, included a new roof. 
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly consider, 
therefore that a building run as a charitable trust would get Rates Relief.  
Rates were included in the running costs identified by the Council. 
 
It is inconceivable that a Stirling Council Executive representing the 
corporate body of the council who was warded the CBE, after success in 
court on behalf of Stirling Council, for excellence could possibly, therefore, 
believe that the Museum Hall, a Grade B Listed Public Building in the midst of 
an Outstanding Conservation Area has ‘insufficient heritage value’ to be 
eligible for consideration for funding from the National Lottery’s Heritage 
Fund  when all Listed Buildings Grades are eligible? 
 
Note; The National Lottery’s Heritage Fund was advised of the Opinion of the 
Court that they only funded Grade A Listed Buildings and of the assertions 
made by Stirling Council that formed the bases of the Court Opinion  and 
declined to seek redress or amendment of the public record  maligning or 
distorting it’s policy. 
 
Given the Chief Executive of Historic Scotland has already established 
the Court was deceived because he holds a view regarding the National 
Lottery eligibility that is diametrically opposed to the view accepted by the 
Court (provided by Stirling Council) as honest and true. Given the Chief 
Executive of Historic Scotland acquired the certainty of precise accurate 
information regarding the National Lottery’s Heritage Fund from the Chair of 
Trustees of that organisation he discovered himself that the court was 
deceived. His actions on discovering this was not as ‘uphold the law’ 
would demand his actions however were contrary to what uphold the 
law requires in terms of action. It is inconceivable that a Chief Executive 
of Historic Scotland would be unaware of the Scottish Executive’s Fraud 
Policy and definitions of fraud especially when I quoted them to him.  
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Ministers and Historic Scotland say that the fraud of which I complain, 
that is the fraud that can only succeed  if Ministers allow the Planning 
System to be used to enable success of the fraud has nothing to do with 
them. It is argued by Ministers or those responding for Ministers that 
because it involves the decision of a court Ministers and Historic 
Scotland are obliged therefore to allow the success of the fraud as if the 
court demands fraud prevails on it’s say so. 
 
Who in this country would believe for one second that any member of 
the judiciary would condone fraud by virtue of the fact that deception 
and omission of material evidence was contemptuously exercised in the 
court’s jurisdiction resulting in the court, based on deceptive evidence, 
concluding in Opinion  something other than the truth. If Ministers are in 
doubt they should seek judicial revue of whether or not a court deceived 
is a court content with deception in the belief that dishonesty is an 
honest endeavour.  
 
A Court accepting views in good faith and belief honesty prevailed 
cannot be accused of knowingly supporting untruthful statements nor 
can it be held responsible for subsequent collaboration of the 
authorities in continuance of the fraud that collaboration is entirely 
attributable to the authorities in question.  
 
Given that Ministers have not sought Judicial Revue it would appear that 
they believe that a fraud, no matter how big or how small, if committed 
by the contemptuous deceit of a bona fide properly constituted Court of 
Justice must be given respect as if it were the product of honesty, was 
compliant with all laws and as such fraud is a legal pursuit. Such a view 
by Executive Law Makers is of course unlawful.  
 
The following suggestion is not facetious nor is it contemptuous, it is 
essential and it is a suggestion of great importance; Ministers and all 
concerned in the Scottish Executive, whether political or civil servant 
should ask themselves the question if I support falsehoods and 
deceptions what does that make me? If they are truthful with themselves 
and don’t like the only answer possible, they know who to blame for 
their own opinion and subsequent conduct and should understand 
when others blame them too. 
 
According to Ministers/Historic Scotland, it requires a member of the 
public to ensure the probity, honesty and integrity of a Planning System 
under the management of Ministers and Historic Scotland. Allegedly 
there is not any mechanism or individual in the employ of the Scottish 
Executive that can handle complaints that Ministers are inveigled into 
complicity in fraud.  This argument is an outrageous absurdity or an 
exposé of enormous proportions. The reality is that probity, honesty and 
integrity of the Planning System can only be restored by Ministers if it 
disallows the planning system from being used for enabling unlawful 
conduct to succeed or being tainted with deceit.  
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The law recognises the importance of those who enable success of 
dishonesty and unlawful conduct, why should Ministers enabling success of 
dishonesty and unlawful behaviour be any different from the general public, 
why indeed would anyone claiming integrity and honesty as appropriate 
accolades for their self description consider such enablement of 
success for fraud to be acceptable?  
 
Ministers and Historic Scotland are acting as if the Opinion of Lord 
Penrose is in some way obliging them to approve a planning 
application, or to wave all normal conditions requiring a Statutory 
Planning Application to exercise integrity and probity or indeed to allow 
fraud to succeed. There appears to be a contention on the part of 
Ministers and Historic Scotland that the three or four pages of Opinion 
was Lord Penrose rambling without thought or care for what he was 
saying and/or that everything other than the conclusion he made 
(having accepted evidence as honest and true) is his Opinion. Why then 
is his Opinion described as his Opinion at the beginning and not solely 
at the conclusion?  Meanwhile, the Scottish Executive confirm the court was 
deceived by holding a view diametrically opposed to what the court was told 
which was accepted in good faith as if honest and true. 
 
Extract from the Opinion of Lord Penrose demonstrating restoration to be 
more desirable than loss of the Museum Hall through redevelopment. 
“I am not satisfied the building had become redundant by the time it was 
closed, nor that it would not attract appropriate community uses if it 
were restored.  Mr           ’s* findings on the potential uses of the hall 
illustrates a wide range of community and cultural which could be 
served if the hall were restored. It would have a practical use in the 
community in the local and in the wider community. Nor am I persuaded 
that it is material that Bridge of Allan is better served by the provision of 
recreational and  cultural facilities than other districts in the Petitioners 
area. The argument that in comparison with other districts, Bridge of 
Allan can somehow afford to lose the Museum Hall because of other 
facilities  which exist there is some what lacking in taste as well as 
being irrelevant to the central issue. If a community has developed and 
had the benefit of wide range of facilities over its historical life it is likely 
that that has been the product of local pride and the application of 
locally generated resources. Reduction of all to the lowest common 
denominator is not an attractive policy.”  
 
Lord Penrose – Court of Session  
NOTE: Lord Penrose makes it clear in his Opinion that redevelopment 
constitutes the LOSS of the Museum Hall.   “The argument that in 
comparison with other districts, Bridge of Allan can somehow afford to lose 
the Museum Hall because of other facilities which exist there is some what 
lacking in taste as well as being irrelevant to the central issue.” To lose the 
Museum Hall’ is a direct reference to redevelopment.  Reduction of all to 
the lowest common denominator is not an attractive policy” is a reference to 
Flats Redevelopment. That is the Opinion of Lord Penrose so why is it not the 
view of Ministers given Ministers have access to the truth that he was denied?  
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Ministers ignore what they know to be true and support with action that 
which they know to be untrue. How on earth can this be ethical 
conduct? Minister         confirms The National Lottery’s Heritage Fund is 
a possible source of funding but Minister support the conclusion of 
Lord Penrose in Opinion that asserts it is not. This acceptance of the 
product of deception as bona fide conduct creates a legitimacy for 
deception the consequence of which, in this case,  is the alienation of a  
Grade B Listed Public Hall from the common good simply in order for it to be 
destroyed for the benefit of a privileged few at  the expense of the many.  
 
Ministers have failed in their duty to uphold the law and  should seek 
Judicial Revue of the current Scottish Executive Policy of accepting 
Falsehood and Deception as legitimate forms of evidence and valid 
reason for the destruction of a Listed Building in the midst of an 
Outstanding Conservation Area that is protected by laws affording 
protection from unlawful conduct. Ministers should let us all see if the 
Courts agree with their ridiculous and dangerous concept of ethical 
standards and honourable conduct.  
 
Ministers confirm key points of evidence are wholly and totally wrong 
but still they sit on their hands rather than get them clean by demanding 
ethical and honourable conduct prevails and our Courts have their 
protection as opposed to their present efforts that inevitably undermine 
the entire concept of honesty before the Courts, endanger justice as a 
right and expose Scotland to ethical and legal degeneration. 
 
Meanwhile Ministers know that in every community in Scotland there is 
need and appreciation of community halls. Lord Penrose makes mention 
of local pride in his Opinion;  “If a community has developed and had 
the benefit of wide range of facilities over it’s historical life it is likely 
that that has been the product of local pride and the application of 
locally generated resources. Reduction of all to the lowest common 
denominator is not an attractive policy.” Ministers ignore this part of 
Lord Penrose’s Opinion albeit they know it to be true.  
 
Another part of the Opinion of Lord Penrose ignored by Ministers is as 
follows “I am not satisfied the building had become redundant by the 
time it was closed, nor that it would not attract appropriate community 
uses if it were restored.  Mr           ’s* findings on the potential uses of 
the hall illustrates a wide range of community and cultural which could 
be served if the hall were restored. It would have a practical use in the 
community in the local and in the wider community. Nor am I persuaded 
that it is material that Bridge of Allan is better served by the provision of 
recreational and  cultural facilities than other districts in the Petitioners area. 
 
Ministers also ignore the Opinion of Lord Penrose when he asserts 
“Reduction of all to the lowest common denominator is not an attractive 
policy.” In effect,  Lord Penrose is referring to Ministers policy  albeit the 
Ministers Policy is the blind acceptance of Stirling Council’s Policy 
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without so much as the courtesy of reading the Opinion of Lord Penrose 
or the integrity of challenging dishonesty with the truth.  
 
Ministers should know Lord Penrose favoured, in Opinion, restoration to 
and for, the public use: Ministers know, as fact, that the Museum Hall is 
eligible for consideration of Lottery Funding and that such is diametrically 
opposed to what the Court was convinced of being the case. Ministers know 
that Stirling Council has a Corporate Capital Budget of millions of pounds; 
Ministers know or can confirm that Stirling Council have a Contingency 
Budget over a million pounds per year; Ministers know as fact Historic 
Scotland Grants are worthwhile and are not what could normally be called 
‘small scale;’ Ministers know that funding was the pivotal issue before the 
Court of Session, and Ministers know the Court was deceived. Probity of 
action cannot be founded on illicit or illegal foundations. 
 
If Ministers have any regard for justice, honesty, integrity or indeed the 
Opinion of Lord Penrose’ his favoured option would be honoured with 
compliance given that Ministers know the truth that Lord Penrose was 
denied.. It is clear, however, that cash for dishonour should be allowed 
to prevail is presently the favoured option by Ministers despite the 
inevitable contempt of court, falsehoods, deception and concealment of 
material facts expose whilst at the same time Ministers hold the 
knowledge that such cash for dishonour cannot materialise as 
successful without their support.  
 
NOT AT ANY TIME HAS STIRLING COUNCIL, HISTORIC SCOTLAND OR 
MINISTERS DENIED FRAUD HAS OCCURRED OR THAT THE PLANNING 
SYSTEM HAS BEEN USED, OR ABUSED, AS AN ENABLING 
MECHANISM FOR FRAUD TO SUCCEED OR THAT SUCCESS OF THE 
UN-DENIED FRAUD COULD SUCCEED WITHOUT MINISTERS GIVING 
APPROVAL OR REFUSING TO ‘CALL IN’ OR WITHDRAW IN THE NAME 
OF JUSTICE. PROCEEDING IN THE FACE OF ACCUSATION, WITHOUT 
DENIAL, IS, IN EFFECT, AN ADMISSION THAT THE ACCUSATION IS 
TRUE. 
 
Kenny MacAskill MSP responded recently in newspapers to Opinion giving 
Prisoners the vote asserting, against the Opinion “This is utter nonsense. 
The European Convention on Human Rights should be about protecting 
people from cruelty, harm and ensuring equality for law abiding citizens, 
not giving the franchise to those who do not respect the law and commit 
serious offences." I assert that Ministers are giving Stirling Council franchise 
do disrespect the law and exercise Contempt of Court. As a Minister, does 
Mr. MacAskill favour the people who disrespect the law and commit 
serious offences undermining the law abiding citizens of Bridge of Allan 
and elsewhere throughout Scotland who expect, as of right, one law for 
all and equality before the law? 
 
If one gives support for fraud whilst holding a position that can stop that fraud 
progressing to success and fails to do so one fails, by any measure, the most 
basic test of integrity, honesty and probity. 
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Ministers have failed to ensure that government policy which is crystal 
clear and armed with emphatic categorical statements be observed. 
Given that it is impossible to exercise the government policy after 
redevelopment it follows therefore that it must precede redevelopment 
when exercised. The acceptance by Ministers that failure to even 
attempt compliance by Stirling Council makes this policy a fraud. It says 
one thing and tolerates the extreme opposite and make pretence the 
official policy is honoured or that the official policy doesn’t matter.  
 
The Crystal clear, unambiguous, emphatic, categorical Government 
policy I refer to has thirty-six words nine of which only have two letters. The 
people of Scotland have the reasonable expectation and right to know 
whether or not ‘Ministers’ that run the country understand the meaning of 
each of these words. Each word is unambiguous and enjoys a universal 
appreciation of understanding as to it’s meaning. This question has been 
asked but not answered and it is about time it was. I think it is the least 
Ministers can do is to assure the people they know what a policy means. 
 
“no  worthwhile building of architectural  or  historic interest is lost to  
our environment unless it is demonstrated beyond  reasonable doubt  
that every effort has been exerted by all concerned to find practical 
ways of keeping it.”  
 
“no  worthwhile building of architectural or historic interest is lost”  is a 
crystal clear and unambiguous categorical statement. 
 
“Beyond all reasonable doubt” is a crystal clear and unambiguous 
categorical statement. 
 
“that every effort” is a crystal clear and unambiguous categorical 
statement.   
 
“has been exerted by all concerned to find practical ways of keeping it” 
is a crystal clear and unambiguous categorical statement.  
 
For the Scottish Executive to do, as has been done, namely ignoring 
government policy, is nothing less than deceit and set alongside 
accusations of the planning system being used to enable fraud to 
succeed looks like collaboration on the part of Ministers/Historic 
Scotland.  
 
Lord Penrose makes it clear in his Opinion that redevelopment 
constitutes the LOSS of the Museum Hall. ‘To lose the Museum Hall’ is a 
direct reference to redevelopment. Historic Scotland/Scottish Executive 
favour losing an important Historic Building Public Hall to favour  
wealthy developers and flat owners and deprive the community of their 
public hall whilst holding public purse strings that could assist 
restoration which in itself exposes the deceit of what the Court was told. 
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Historic Scotland/Ministers have demonstrated total disregard for Lord 
Penrose’s Opinion given that both know Lord Penrose was treated with 
contempt by a local authority that deceived the Court with falsehoods 
and the omission of material facts. The response as to why government 
policy has not been followed or attempted is, clearly, contempt for 
government policy.  Don’t want to is not an adequate response.  Not a 
single attempt to comply is the complete opposite of ‘every effort has 
been exerted by all concerned. 
 
It is disingenuous of Scottish Executive/Ministers to ignore complaints 
of falsehoods deception and omission of material evidence whilst 
serving under the obligation of upholding the law, acting within the law, 
acting with ethical standards and probity of action and on top of that 
it/they confirm, as if true, that Historic Scotland Grants are small scale 
and insignificant.  
 
It is said that respect is earned and not a right. Any surmised disrespect 
by me must be set against the case I have made in favour of ethical and 
legal standards and respect for the courts prevailing in order for respect 
to the people for the people and by the people to prevail in Scotland.  
The legal burden is on Ministers, MSPs and Civil Servants to uphold the 
law. 
 
Whilst convenient, accepting deception, falsehoods fraud and contempt 
of court as if legitimate is not an honourable thing to do. This abuse of 
everything public representatives and civil servants stand for is 
outrageous and all the more outrageous because the issue is a small 
public hall in a small Stirlingshire town; It therefore begs the question 
what do they get up to regarding big issues?  
 
The culprits who have broken the law and the culprits who have been 
able to stop it but have not have in that stead held two fingers up to the 
concept of honourable conduct are not half witted  young men of poor 
intelligence, intellectually challenged barely able to distinguish right 
from wrong but who are charged with wilfully destroying a Grade B 
Listed Building by vandalism. No, these people are obliged by law to 
uphold the law, these people are obliged to act with honesty and 
integrity, these people are highly paid, intellectually and mentally sound 
with the ability to distinguish right from wrong leaders of society who 
seek to cause, by their actions, the destruction of a Listed public hall 
but do so by abusing their position of trust and power in order to 
deceive a court, and by so doing display contempt for that court and the 
people of Scotland.  Other people of similar distinction but on a much 
high level turn a blind eye and deaf ear to complaints of fraud, totally 
disregard their duty of honourable and ethical conduct and effectively 
seek to cover up the outrageous wrong doing of those below them. 
 
The Ombudsman apparently rejects the Scottish Executive definition of fraud 
or it rejects the evidence that was taken by an Advocate (now elevated to the 
High Court of Judiciary) it can't have it both ways (unless MSPs let it). 
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Chief Executive, 
SPSO, 
4 Melville Street, 
Edinburgh.  
EH3 7NS. 
 
Dear Miss/Madam, 
 
As you will know I have made complaints to the SPSO regarding the current 
Planning application regards the redevelopment proposals for the Museum 
Hall, Bridge of Allan’s Town Hall. You will also know all complaints have been 
dismissed in favour of Historic Scotland’s right to participate in fraudulent 
conduct without any requirement for investigation of allegations being 
referred to the appropriate internal fraud investigators in accord with the 
demands of Scottish Executive Policy Statement on fraud and fraud 
management. 
 
The Scottish Executive’s Statement on Fraud and all it’s fine words are not, 
apparently, according to SPSO, worth the paper they are written on. It seems 
to me that  the SPSO have attempted to completely negate the Scottish 
Executive policy  on Fraud, internal and external. Fraud directly affecting, 
adversely, the integrity of the Scottish Executive and Scottish 
Parliament does not, according to the SPSO, require to be investigated. 
The Scottish Executive Policy Statement on Fraud is categorical, it does not 
allow or permit any cop out, it does not indicate any exception, the official 
view is, without question, uncompromising.  
 
“17. All cases of actual or suspected fraud will be vigorously and 
promptly investigated and appropriate action will be taken. The police will 
be informed where considered appropriate.” 
 
Property issues are common place in the courts but, according to SPSO, the 
beneficiaries of pivotal issue deceit, and it’s a matter of record courts can be, 
and are, deceived, can commit fraud on any scale within the public sector 
and the Scottish Office Statements on Fraud and Fraud Management do 
not have to be complied with by civil servants. Civil Servants allowing 
accusations of fraud to go unchecked and not investigated and 
demonstrating complete disregard, if not contempt, for their civil service 
obligations are NOT GUILTY OF MALADMINISTRATION.  Where, 
precisely, does your mandate either oblige you or allow you to negate 
official Scottish Executive guidance on the issues of complaints and 
accusations of fraud or for that matter, the Civil Service Code?  
 
The SPSO premise appears to be that the deception took place years before 
the planning proposal. I have repeatedly stated that the complaint is about 
the current Planning issue, I have repeatedly said ‘arguably’ Historic 
Scotland, prior to planning application could have argued and almost 
certainly would have, that as there was not a planning application so the 
building was not in threat of destruction by unlawful means and as such 
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the threat was theoretical. Arguably Historic Scotland would have had a 
sound case if they had made such argument, then.   
 
This issue is not time barred regarding complaint, the complaint is 
regards  a current planning application. You may as well say it is time 
barred because the hall I mention is over a hundred years old.  
 
Is SPSO asserting that the Court of Session was not acting as a Court 
but a Planning Stage on behalf of the local authority? That unlikely 
scenario is the only way Historic Scotland, as arbiter in a planning 
process, could be party to, and guilty of the complaint I have made and 
be time barred regarding complaint to SPSO. 
 
The fact is that there exist clear and precise orders to civil servants what 
to do with complaints or allegations of fraud and these have not been 
exercised as required and that dereliction of duty is, apparently, 
 approved of by  the SPSO. 
 
I do not believe Mr.      , SPSO Investigator, is as ill informed as he 
appears to suggest by his actions.  It is my belief that SPSO is under 
pressure from others with either greater political or executive clout or 
larger budgets who threaten to exhaust the relatively limited SPSO 
budget, completely, if you side with, endorse and/or comply with my 
complaint that Historic Scotland is not preventing fraud, as required but 
condoning it, thereby involving Ministers in making a decision on a 
planning proposal marred and tainted by fraud, in any event I think your 
budget is too small.  
  
The official Statement of Guidance issued by the Scottish Executive is, 
as much as anything else, to protect Ministers from involvement, 
accidentally, involuntarily or otherwise in unethical and/or unlawful 
conduct. MSPs and Ministers are obliged to uphold the law and to act 
ethically. 
 
There cannot be many, if any other, in the field of ethical analyses who 
would, or could, conclude a failure to comply with Executive obligations 
regards the issue of fraud is not maladministration.  
After the commencement of the current planning process the theoretical 
threat became a real threat, deception with theoretical consequences 
became Fraud with real consequences.  
 
After this planning issue started Historic Scotland became involved in the 
adjudication process. Historic Scotland must take account of any 
allegation of unethical and/or un-lawful conduct that is involved in an 
issue before it gives advice to Ministers. This is FACT but SPSO 
apparently dispute this although I have not had site of, or reference to, 
any direct challenge by SPSO to the Scottish Executive and it’s 
statement of policy on the issue of fraud or any quote from any source 
of law or legal entitlement to hold views having authority or ascendancy 
of influence enabling justification of SPSO stance. 
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If SPSO believe the Scottish Executive Policy on Fraud is wrong, is 
flawed or only applies to frauds not involving the words ‘Museum Hall’ 
then they should take it up with the Scottish Executive, but until that 
unlikely event SPSO SHOULD COMPLY WITH THE SCOTTISH 
EXECUTIVE POLICY ON FRAUD AND SEEK ADVICE ON WHAT 
CONSTITUTES MALADMINISTRATION. The Oxford Dictionary's definition of 
maladministration is “manage badly or improperly”. SPSO suggest, by it’s 
actions, that to ignore complaints/accusations of fraud is as to act properly, 
to enjoy the comfort of probity.  I, and millions of others, would disagree 
with any such assertion.  
    
The following web site offers a more comprehensive analyses.  
education.qld.gov.au/corporate/doem/humanres/hr-
07001/sections/glossary.html                       
 
“An administrative action that is unlawful, arbitrary, unjust, oppressive, 
improperly discriminatory, or taken for an improper purpose.”   
 
It is not lawful for any part of the Scottish Executive to involve itself with 
any fraud nor is it lawful that accusations of fraud go uninvestigated. 
Fraud is unlawful, accusations of fraud not investigated becomes, as I 
understand it conspiracy, this too is unlawful both in terms of Scottish 
Executive and Civil Service protocols and the law.  
 
Question: Has SPSO acquired copy of the fraud policy, or made inquiry 
to the Scottish Executive regarding the Policy Statement on Fraud? 
 
Question: Has SPSO written to the Scottish Executive to inform them of 
SPSO decision that Scottish Executive Fraud policy is not compulsory 
and/or does not apply to Historic Scotland?  
 
The fraud management procedure is there, among other reasons, to 
protect the integrity of ‘Ministers’ and Parliamentarians. Having staff 
ignoring accusations of FRAUD is not, to my mind, protecting the 
integrity of Ministers or Parliament but risking their direct involvement.  
 
I want to know from you which part of the Scottish Executive Fraud Policy 
Statement you think does not apply to the allegation I make against 
Historic Scotland? The Scottish Executive Policy on Fraud does not 
prohibit, at any point, the investigation of possible fraud for any reason 
nor does it specify any limitation on the use of the word fraud other than 
the definition of fraud itself as made by them. I concur with the Executive 
definition of fraud.   
 
The SPSO are effectively asserting that someone external and/or internal to 
the Scottish Executive could/can defraud the Executive out of millions of 
pounds in the face of relentless accusation of fraud not being investigated and 
that given the certain knowledge of the accusation the Scottish 
Executive must rely solely on a member of the public to report the 
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accusation to the police otherwise such frauds can go on ad infinitum. 
For such conduct to prevail under the guise of ethical conduct is, I think, 
outrageous.  
 
The SPSO are almost suggesting that the Scottish Executive policy 
statement on deception,  is a deception and that the Civil Service Code 
was drawn up for some other reason than demanding ethical conduct in public 
life but certainly not anything one should take seriously.    
 
Clearly the SPSO are asserting that the fraud policy does not apply to 
accusations of fraud and that a failure to comply with Executive Policy 
and/or the Civil Service Code is not maladministration. If, as SPSO does, 
one asserts an accusation of fraud not being investigated is not 
maladministration it must therefore be acceptable conduct.  
If any member of SPSO should ever run for election to parliament I do 
not suggest that as the hallmark statement in an election address one 
suggests directly, or indirectly, that fraud is acceptable and honourable 
conduct. MSPs are obliged, by their Code of Conduct to ‘uphold the law’ 
and ‘act with integrity’ as indeed are Councillors as stated in their Code 
of Conduct. 
Interestingly the SPSO view that Historic Scotland should not bother 
acting regards accusations of fraud is countered by Historic Scotland if  
reports in The Scotsman Newspaper are to be believed “Police confirmed 
that Historic Scotland, which is managed by chief executive Graeme Munro, 
had called them in to investigate the alleged fraud.” 
http://edinburghnews.scotsman.com/index.cfm?id=.697692004”  
 
Historic Scotland is charged with protecting the nation’s built heritage 
but in the case of the Museum Hall they are permitting it’s loss set 
against an accusation of conspiracy deception and fraud and this, 
SPSO, believe is ethical behaviour and not maladministration. 
Conspiracy deception and fraud reduces the will of parliament to 
worthless endeavour not worthy of being upheld and this, SPSO call 
acceptable. Parliament is made to appear as a pawn of an executive of a 
Scottish Executive division charged with protecting the built heritage. 
Destruction by means of fraud is, I believe, criminal damage (damage 
occurring by means of an unlawful act) robbing parliament of it’s will 
that this building be protected from criminal damage and/or a planning 
system tainted with fraud.  
 
Once again I draw SPSO notice to the  
“Scottish Executive Policy Statement on Fraud 
FRAUD: ANNEX 2 
SCOTTISH EXECUTIVE FRAUD RESPONSE PLAN 
Purpose 
1. This Fraud Response Plan sets out    arrangements to ensure that when 
suspected frauds against the Scottish Executive are reported, prompt 
and effective action is taken to: 

• investigate the circumstances;  
• minimise the risk of subsequent loss;  
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• ensure that appropriate recovery action is taken or, failing recovery, to 
initiate action to write off any losses;  

• remedy any weaknesses in internal control procedures;  
• initiate disciplinary and legal procedures, where appropriate;  
• demonstrate that the Scottish Executive is not a soft target for 

attempted fraud; and outcomes. 
Interestingly a distinguished Law Lord has made it clear, in Opinion, that 
redevelopment of the Museum Hall would represent loss. 
 
21. External frauds are frauds perpetrated by third parties against the 
Scottish Executive (e.g. contract fraud or fraudulent applications for 
grants or subsidies). If there is any suspicion of collusion on the part of 
departmental staff in a suspected or discovered external fraud, the 
procedures relating to internal fraud should apply as appropriate, given 
any requirements arising from ongoing Police/Procurator Fiscal 
investigations. Subject to that condition, the Fraud Response Plan for 
external frauds is as follows: 

• Business areas with significant grant-giving or contract-letting 
responsibilities should have detailed procedures in place for 
preventing, detecting, investigating and dealing with external fraud, 
the terms of which should be approved by the relevant departmental 
Finance Team. These procedures should make specific provision for 
reporting the incidence of external fraud to the Co-ordinator. Details of 
frauds that may have implications / lessons for the wider Scottish 
Executive should be notified to the Co-ordinator immediately that they 
come to light.  

• Cases of suspected external fraud in business areas that do not have 
approved procedures in place should be reported to the Co-ordinator 
as for internal fraud. If the case is a straightforward one, the Co-
ordinator may direct the case to the relevant Finance Team Leader to 
pursue with line management. If fraud by a supplier is suspected, the 
Head of the Scottish Procurement Directorate should be informed 
directly or via the Co-ordinator.  

• The advice of the Co-ordinator and the Fraud Response Group 
(e.g. on such issues as when to contact the Police/Procurator 
Fiscal) will be readily available to staff handling cases of 
suspected external fraud. The guiding principle is "if in doubt how 
to proceed, contact the Fraud Response Co-ordinator". 

 
FRAUD ANNEX 1 
 
“9. Audit Committees are established by the Principal Accountable Officer 
and Departmental / Agency Accountable Officers to support them on issues of 
risk, control and governance and associated assurance. The Scottish 
Executive Audit Committee and Departmental / Agency Audit Committees 
therefore have a general responsibility for monitoring the operation and 
effectiveness of anti-fraud arrangements and these Committees may 
require regular reports on fraud activity. 
 
Conclusion 
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17. All cases of actual or suspected fraud will be vigorously and 
promptly investigated and appropriate action will be taken. The police will 
be informed where considered appropriate. In addition disciplinary action 
will be considered not only against those members of staff found to have 
perpetrated frauds but also against managers whose negligence is held to 
have facilitated frauds. Both categories of offence can be held to constitute 
gross misconduct, the penalty for which may include summary dismissal.” 
 
The expression used by the Scottish Executive e.g. All cases of actual or 
suspected fraud will be vigorously and promptly investigated is not 
theoretical or optional it is a categorical statement. The SPSO, by it’s 
attitude thus far display contempt for official guidance produced by the 
Scottish Executive. 
 
Regards my complaint regarding the Emergency Repairs Order served on 
Stirling Council by the then Secretary of State for Scotland in order to 
preserve the Museum Hall in the state it was at the time of the Orders 
serving has not been answered. There is not anything theoretical about 
this ORDER or its objective and I want to know why such an assertion is 
made?   
 
The Rt. Hon. Malcolm Rifkind MP QC was not and is not theoretical; The 
Rt. Hon. Ian Lang MP was not and is not theoretical; The ORDER was 
not and is not theoretical, The terms, conditions objectives and 
obligations printed on the ORDER are not theoretical. The law 
pertaining  to the conditions allowing for such ORDER  to be made are not 
theoretical, the law allowing exercise of such an ORDER is not 
theoretical. My claim that the ORDER was made and served on Stirling 
Council, and its Leader Jack McConnell are not theoretical. My claim 
that the objective of the ORDER, in compliance with the legal bases for 
the ORDER was and is to maintain the building in a condition of viable 
restoration is not theoretical. This set against the Scottish Executive’s 
policy regards Listed Building that “no worthwhile building of 
architectural  or  historic interest is lost to  our environment unless it is 
demonstrated beyond  reasonable doubt  that every effort has been 
exerted by all concerned to find practical ways of keeping it”  make it 
clear what the Executive’s policy must be unless the Scottish Executive 
have no faith in their own policy. They can’t have it both ways. 
 
It seems to me that I am quoting directly from various official Codes of 
Conduct and referring to law pertinent to the points I make and also bona fide 
ORDERS and it is SPSO that promote theoretical values not shared by any 
law, Scottish Executive directive or Civil Service code of ethical 
conduct. 
Please provide me with copy of any correspondence, notes, email etc. 
and/or details of caller and time duration of any such telephone conversations 
you or any member of your staff have made or received to/from any MSP 
regardless of any other title any such MSP may hold, if any such occurrence 
has occurred or anyone acting on behalf of, or in the employ of, any MSP 
regarding this issue of fraud and/or the Museum Hall, if such has occurred.  
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Please provide me with copy of mail and/or email responses you may have 
received from Historic Scotland and details of any telephone conversations 
that may have occurred. Has Historic Scotland made any suggestion of threat, 
directly or otherwise, to exhaust SPSO budget if you pursue my complaint.  I 
believe Historic Scotland’s budget is sufficient to be able to consume SPSO 
time and budget limitations and I also believe there must be a reason for your 
willingness to defy the Scottish Executive Statement on Fraud and Fraud 
Management?  
 
For what it is worth, I think your investigator is far brighter and more 
informed than he appears willing to demonstrate but if SPSO are not to 
appear as white wash contractors for the Scottish Executive, or factions 
there in I think some reappraisal is necessary. 
 
I am aware that some find what I have to say as offensive but personally I 
think the destruction of a building protected by the will of parliament and by 
the (official) policy of the Scottish Executive by deception and fraud is far 
more offensive and if that is not the case with anyone else, it should be. 
Damage resulting from fraud i.e. criminal damage, is really offensive. These 
people talk of ASBOs for misguided, uninformed poorly educated youth but 
permit fraud perpetrated by highly educated well off professionals to cause 
more damage to a Listed Building than most vandals could ever aspire to, 
and this SPSO say is not maladministration.  
 
People are too willing to shoot the messenger because the message is not 
what they want to hear but if the Scottish Parliament and its Executive are to 
be seen as ethical and upholding law they must be obliged, preferably by 
themselves, but if necessary, by other so placed as to ensure it is so. 
 
Yours faithfully, 
 
David C. Wilson 
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AUDIT SCOTLAND where fraud means poor people fraud not powerful 
people fraud 

The poorest and weakest in society who, oft for pressing reasons, defraud the 
exchequer in terms of benefit fraud will be hunted down, no expense will be 
spared, regardless of cost they will be found and dealt with.  
 
The most powerful in society (local authorities) will not be, accusations of 
fraud will be ignored as they have been. Councils can make as much illicit 
money as they can to add to their legitimate income (largely benefits from the 
Exchequer via the Scottish Executive) and that is OK with Audit Scotland. The 
poor who add to their benefit income will be dealt with while the powerful will 
not. Have you spotted anything incongruous?  
 
How can anyone take the word of an Auditing organisation about anything to 
do with public finances whilst that organisation has no interest in pursuing 
fraud allegations against a local authority?  
 
Audit Scotland  and Finance Officers in local authorities have statutory 
obligations which I think they would be hard pressed to explain conformity of 
samey regards this issue. 
 

30th July, 2007 
Audit Scotland , 
110 George Street,  
Edinburgh.  
EH2 4LH. 

 Dear Sir, Miss, Madam, 

On the bases of Audit Scotland’s own assessment of the work it does 
and using the Fraud Policy Statement produced by the Scottish 
Executive for clarity and guidance I MAKE THE COMPLAINT that Stirling 
Council has received a sum of money that is the product of the sale of 
property that required permission of the courts to alienate from the 
Common Good and that such permissions were enabled by falsehood, 
deception and concealment of material facts and in consequence the 
Opinion of Lord Penrose was formed in good faith and in the belief the 
evidence presented to the court was honest and true (which is an 
obligation of local authorities whether under oath or not) but in fact, he 
was deceived and the court was deceived. 
  
I have enhanced with bold the areas I believe have significance regarding 
ethical deficits pertinent to your investigative remit. 
  
“Three principles guide our work:

• Our auditors are independent of the organisations they audit  
• They report in public 
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• They look at more than financial statements: they can also carry out 
checks   to  

 make sure organisations:  

• operate within the regulations that govern their work  
• deliver value for money  
• act honestly, with propriety and integrity  
• carry out their duties to the highest standard”  

The primary regulation that governs the work of Civil Servants or Councillors 
under respective codes of conduct are honesty, integrity and ethical 
conduct plus the obligation to uphold the law. Deceiving a Court in order 
to profit does not fulfil or even attempt to fulfil these obligations, in fact 
falsehood, deception and concealment of material facts are diametrically 
opposed to obligations under which they serve. Offering a Court 
falsehood, deception and concealing material facts is not carrying out duties 
to the highest standard but quite the opposite. 

Lord Penrose in pages of Opinion makes it clear, without shadow of 
doubt, that restoration of the property in question is the preference but 
concluded external funds could not be found to assist the council in such a 
task and permitted the sale of the building for redevelopment. Stirling Council 
have displayed a contempt for the court and the integrity and probity that are 
expected as a norm. Falsehoods, deceptions and concealment of material 
facts deprived Lord Penrose of the truth. 

Lord Penrose and the Court were deceived. 

In order for this fraud to succeed it requires the involvement of the Statutory 
Planning Procedure at local and national level. Without the permissions 
required by Stirling Council and Historic Scotland/Scottish Executive the fraud 
would fail. The reality, however, is the fraud has been successful, thus far.  

Within the statutory period for observations in response to the Statutory 
Advertisement regarding the Planning Application I made several complaints 
addressed to the Complaints Procedure at Stirling Council Planning 
Department. The word Complaint featured several times enlarged and in bold 
emphases. The same accusations of falsehood and deception were made 
clearly and precisely but the complaint was ignored. 

Probity of action cannot be founded on illicit or illegal foundations 
  
Fact:  Stirling Council convinced the Court of Session that the People’s 
Lottery Act raised eligibility threshold so high as to exclude the Museum 
Hall from eligibility on the grounds of ‘insufficient heritage value.’ 
  
Fact; The official register of heritage value is the Listing procedure 
carried out by Historic Scotland . The Museum Hall is Grade B. 
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Fact;  Every Chairperson of the National Lottery’s Heritage Fund from 
Lord Rothschild to the current             have asserted that the Museum 
Hall was, and is, eligible for their consideration for substantial levels of 
funding.                                   

The Court was deceived. 
  
Fact;   Stirling Council convinced the Court of Session that the only 
funds available to the Council were two small and committed 
departmental funds. 
  
Fact;   Responsibility and liability of Council are corporate, departments 
or services cannot be held liable, only the council corporate and council 
corporate budgets, can be liable.  
  
Fact;    Stirling Council then, as now, operated a very substantial eight 
figure Capital Budget and a further Contingency Budget of approx. one 
point five million pounds p.a. Concealment of material facts,’  ‘false 
information.’                        

The Court was deceived. 
  
Fact;  Stirling Council claimed it could not afford to apply for Lottery 
Funding to save the Museum Hall. 
  
Fact;  Within a short time of acquiring permission to alienate  the 
Museum Hall from the Common Good and being granted permission to 
sell the hall for redevelopment Stirling Council applied for, and received 
six hundred odd thousand pounds for the enhancement of private 
property in                    , Stirling most of which was, and is, Grade C on 
the official List of  heritage value. Some financial help is available for 
part of the application process, as they know, as they received it for the 
six million pounds plus (physically sound building) Stirling Tolbooth 
project.                                                                        

The Court was deceived. 
  
Fact;  Stirling Council referred to Historic Scotland ’s then Conservation 
Area Grant as ‘small scale.’ The Grant for which Historic Scotland 
Architects had drawn up necessary works for restoration, an action, 
prudently, not carried out unless grant was assured could have 
amounted to several hundred thousand pounds including as it did 
works such as underpinning, new roof, drainage/guttering works 
(internal) on structures pertaining to the external (roof supporting 
columns/walls etc.   

The Court was deceived. 
 

Fact. The Chief Executive of Historic Scotland asserts that he has 
consulted with, and agrees with, the Chair of the National Lottery’s 
Heritage Fund that the Museum Hall was then,  and is now, eligible for 
Lottery funding consideration. This is a view diametrically opposed to 
what Stirling Council told and convinced the Court of Session regards 
‘insufficient heritage value.’ This witness confirms deception but 
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continues to act as if deception and fraud are both honourable and 
ethical and displaying the hallmarks of integrity when clearly it is illegal 
conduct. Probity of action cannot be founded on illicit or illegal 
foundations. 
  
Fact;  At the time of the Penrose Opinion Historic Scotland, could have, 
and no doubt would have, argued prior to a planning application that in 
the absence of a planning application any threat was theoretical and 
they could not take action to stop the theoretical threat to the Listed 
Building Public Hall. 
  
Fact;   There has now been an active planning application and Listed 
Building Consent application to demolish part of the hall and redevelop 
the whole site into 15 flats. Written complaints of deception and fraud 
have been made to Stirling Council and Historic Scotland but no action 
has been taken under prescribed courses of action required by the 
Scottish Executive.  
  
Fact; Stirling Councillors, many Justices of the Peace, passed the 
application for redevelopment despite the council having been accused 
of deception and clear indication as to why the planning application was 
of questionable legality as a response to the Statutory Advertisement. 
(The Planning Process is supposed to conform to the law, all of the law 
and  JPs and Councillors  are supposed  to uphold the law not walk all 
over it.) 
  
Fact;   Deception of a Court enabling profits is disgraceful and 
despicable conduct for Executives, staff, Councillors and JPs to 
endorse.  

Fact; All Codes of Conduct (MSPs – Ministers – Councillors – Civil 
Servants) demand the upholding of law and all codes of conduct 
demand honesty and integrity. Endorsing Fraud is not upholding the 
law, is not compatible with codes of conduct obligation and does not 
comply with Audit Scotland’s demand for public bodies to “act honestly, 
with propriety and integrity.”  

I understand the full Opinion and two Reporters Reports can be 
acquired from the Scottish Courts Service. Copy of my complaint to 
Stirling Council Complaints Procedure from the Head Planning Services.  
  
Historic Scotland can provide copy of the Architects Report and policy 
surrounding the production of said report.           , Chair of the National 
Lottery’s Heritage Fund can provide copy of the statement she provided to me 
regarding Heritage Fund Policy then and now.  
  
The Building was the subject of a Repairs Order sanctioned by the Rt. Hon. 
Malcolm Rifkind MP QC and served by the Rt. Hon. Ian Laing MP. Stirling 
Council, nor it’s technical consultants asserted the building was beyond 
repair. Michael Forsyth MP wrote in 1996 “you will be pleased to learn that 
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the latest reports from Stirling District Council (and their firm of consultant 
engineers they retain to inspect the building confirms that the building remains 
in a stable condition.”  
  
If the Building was not in a stable condition the cost of supporting the 
façade and substantial lengths of the side walls would be prohibitive to 
redevelopment.  Repairs Orders require the recipient of the Order to 
maintain the property in the same condition it is/was at the time of 
serving and such orders cannot be served if the building in question is 
unviable to restore. A building, such as the Museum Hall subject of a 
Repairs Order is therefore in a viable restorative condition and it follows 
therefore that it was still in a restorative viable condition at the time of 
sale.  

I have no way of knowing whether the redevelopment scheme is 
unviable now, or at any point in the process, whether there are clauses 
in the sale agreement that may require public funds to assist in the 
event of unforeseen problems etc.  If public funds were acquired at any 
stage it would be in consequence of falsehoods and deception 
perpetrated by Stirling Council to the Court of Session and therefore 
outside the regulations that govern their work  i.e. ‘to act honestly, with 
propriety and integrity’ and ‘carry out their duties to the highest 
standard.’  

“Scottish Executive Policy Statement 
Friday, January 19, 2007 
FRAUD 
“7. Fraud can be perpetrated by persons outside as well as inside an 
organisation and by collusion. The criminal act is the attempt to deceive 
and attempted fraud is therefore treated as seriously as accomplished 
fraud. The term "fraud" is used to describe such acts as deception, 
bribery, forgery, extortion, corruption, theft, conspiracy, embezzlement, 
misappropriation, false representation, concealment of material facts, and 
collusion. It is usually used to describe depriving someone of something 
by deceit, which might either be straight theft or misuse of funds or other 
resources, or more complicated crimes like false accounting and the supply of 
false information.”  
The Museum Hall was alienated from the Common Good by deception; 
the people have been deprived of what is theirs, by deception, known in 
the Scottish Executive as FRAUD.”  
  
(Enlargements and Bold have been applied, for emphases, by the author of 
this letter and are not featured on this form. The words, however, are precise.) 
  
Whilst I appreciate the Council is not obliged to restore the Museum Hall 
unless a Judge tells it to although it is obliged to follow government policy 
and has failed to do so.  
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Stirling Council is certainly not obliged to provide falsehood and 
deception to the Court of Session and insult the integrity of the court in 
order to gets its own way any which way it can. 
  
Government Policy, the obligations surrounding historic buildings 
regarding the future of such Buildings, unaffected by Penrose Opinion, 
is crystal clear and free of ambiguity or doubt no exceptions, no ifs or 
buts, absolutely categorical. The obligations ignored are that “no  
worthwhile building of architectural  or  historic interest is lost to  our 
environment unless it is demonstrated beyond  reasonable doubt  that 
every effort has been exerted by all concerned to find practical ways of 
keeping it.”  
  
Another quote of significance:- 
  
 “I am not satisfied the building had become redundant by the time it 
was closed, nor that it would not attract appropriate community uses if it 
were restored.  Mr.             ’s findings on the potential uses of the hall 
illustrates a wide range of community and cultural which could be 
served if the hall were restored. It would have a practical use in the 
community in the local and in the wider community. Nor am I persuaded 
that it is material that Bridge of Allan is better served by the provision of 
recreational and cultural facilities than other districts in the Petitioners 
area. The argument that in comparison with other districts, Bridge of 
Allan can somehow afford to lose the Museum Hall because of other 
facilities  which exist there is some what lacking in taste as well as 
being irrelevant to the central issue. If a community has developed and 
had the benefit of wide range of facilities over its historical life it is likely 
that that has been the product of local pride and the application of 
locally generated resources. Reduction of all to the lowest common 
denominator is not an attractive policy. 

Lord Penrose – Court of Session  
  
NOTE: Lord Penrose makes it clear in his Opinion that redevelopment 
constitutes the LOSS of the Museum Hall. ‘To lose the Museum Hall’ is a 
direct reference to redevelopment. He also makes it clear that 
restoration, with the help of external funding, the very subject abused by 
falsehood and deception, is preferable to loss by redevelopment and 
that good use would be made of it if restored. Restoration is entirely 
compatible with government policy whilst falsehood and deception of a 
court is not.  
The late Lord Younger, Former Minister and Secretary of State for 
Scotland asserted "the actions of Stirling Council (or in-actions) amount 
to a deliberate conspiracy to negate the intentions of Legislation by 
Parliament. If owners of Listed Buildings are allowed, without penalty, to 
neglect them so that they are irreparable, the legislation is rendered 
completely ineffective. Of course it is now very expensive to restore the 
hall but that is the consequence of deliberate actions by owners in 
defiance of their responsibilities under the Local Government (Scotland) 
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Act 1972 to take care of the property of the former Bridge of Allan Town 
Council . 
 
FRAUD does not vary by time, location, oath or no oath, political influence, 
perpetrator or status of perpetrator, fraud is fraud.   

Yours faithfully, 

David C. Wilson 
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The Council will consider public opinion carefully before dismissing it. 

Time and time and time again the people of Bridge of Allan registered opinion in agreement with 
saving the Museum Hall as a public hall and they say public opinion will be taken into account during 
planning stages whilst openly asserting, in advance, categorically, that the Museum Hall will be 
re-developed. A Planning system for The people and not the people. 
 
Opinion Poll of 1200 people 74% favoured keeping Museum Hall as a public Hall 
Petition By Carse Teenagers seeking the reopening and restoration of the Museum Hall with 
an arts emphases. 
 
Public Petition of fifteen hundred people seeking the restoration and reopening of the 
Museum Hall as public hall. 
 
(Pro rata Stirling’ population over nine thousand signatures – Pro Rata Edinburgh one 
hundred thousand plus signatures. Not one scheme in the three hundred million pounds plus 
Stirling Initiative was the subject of public petition or campaign.) 
 
 Petition of one hundred and fifty farmers seeking reopening and restoration of the Museum 
Hall  
 
Opinion Poll conducted by MORI Scotland indicating local desire to see Museum Hall 
restored.  
 
Petition by Local Primary School children seeking reopening and restoration of the Museum 
Hall.  
 
Public Opinion Study Five hundred households – overwhelming majority in favour of Museum 
Hall being reopened and restored. 
 
 "There is widespread and intense feeling in the community that the Museum Hall must be 
retained for the use of the people of Bridge of Allan. It's loss would be seen as far more than 
the loss of the amenity itself, as the hall has, for many years, supplied a local need which is 
not met by the District Leisure Centre, nor by the facilities at Stirling University, nor by the 
various halls in Stirling itself." 
Bridge of Allan Community Council Extract from a letter to Stirling District Council after closure of 
Museum Hall 1980 
 
 "I hope, nevertheless, that it will be helpful if I confirm that we would, in principle, be able to consider 
an application for the repair and upgrading of the Museum Hall on the grounds that it is a listed 
building which has the potential to fulfil, as you say, an important multi-purpose community use." 
                 , Chairman, National Heritage Memorial Fund. 
 
 
“I can assure you that as an Historic Building the Museum Hall would be eligible for our consideration 
for an award.”  
                   , Chair of Trustees, National Lottery’s Heritage  Fund 
 
Projects to conserve and repair historic buildings other than Grade A continue to represent a 
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significant proportion of our work. It also remains our view that there is no reason why the Museum 
Hall would not be eligible for consideration for our funding.” 
                , Chair of Trustees, National Lottery Heritage  Fund 
 
 I would indeed like to see the Bridge of Allan Museum Hall returned to community use and artistic 
use, and I wish you well with all your efforts in obtaining support funding for it.” 
                        , Curator, Smith Art Gallery and Museum 

 
Stirling Tourist Association supports your efforts to try and have the Museum Hall renovated and 
brought back into use for the community./Stirling as a whole, has a great  need for medium sized 
halls in which to stage various events e.g. Ceilidhs Concerts, Exhibitions, Presentations etc. etc. Also 
the Association would have thought that Bridge of Allan, in [particular had a need for a venue such as 
this as there is only the sports hall available for hire apart from church halls which are not always 
suitable for particular events. 
                           , Secretary, Stirling Tourist Association 
 
Obviously it is  a beautiful building  with a clear  influence  from  the Romanesque style of H. H. 
Richardson and is certainly worth protecting. 
The Prince’s Foundation, Prince Charles, Duke of Rothesay  
 
We have been greatly concerned over the neglect of the Museum Hall in Bridge of Allan and our 
concern is shared by a great many visitors to the town who express dismay that such an important 
building should be allowed by the local authority to go in to decay. The Museum Hall has had an 
important place in the history of Bridge of Allan and would be a significant venue for many cultural 
events, as it was in the past.  It is essential that it be restored and that the means be found to carry 
out this restoration.  
                            - Historian  

 
In the case of the Museum Hall it seems you can make your case and this is a cause worth 
packaging, prioritising and developing.  Plus factors such as a need for ‘Outreach‘ Scottish Country 
Dancing, sport and recreation more space for the University Summer School and a tourist point which 
would compliment and enhance the already crowded facilities in the area are all good selling points. 
                , Director of Development, Stirling University. 
 
I hereby reaffirm our support for the restoration of the Museum Hall./ It should not only be a meeting 
place but a living memorial to the history & heritage of Bridge of Allan. 
                         , Secretary/Forth Naturalist & Historian Society  

 
 

There are a myriad of uses for the Museum Hall by the University. 
                       , When University Court Chairman 
 
“As chairman of the local branch of the Friends of Strathcarron Hospice I write in support of the 
campaign to save the Museum Hall.   A facility of this size is of great value to the local   community 
and our organisation would certainly use it for our fund-raising ventures.” 
Mrs              , Chairman, Friends of Strathcarron Hospice 

  
"As far as my own activities are concerned, I have responsibility for Continuing Education, the short 
courses unit which mounts training courses for the professional and business sectors, as well as for 
policies on access and community relations. In all these capacities I am interested in the University 
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out reach to the community.  This can include arranging teaching, conferences etc. off campus.  If 
your committee were successful in bringing the Museum Hall back into use therefore,   there could 
well be occasions on which I might wish  to approach you with a view to hiring all or part of the 
premises for various functions. 
 In the mean time please accept my very best wishes for the success of your venture." 
Professor               , University of Stirling. 
  
"I can confirm from the University Sports Centre that provision such as the Museum Hall would be 
considered as a significant asset to the local community, numerous requests for hall accommodation 
are received by the Sports Centre, but cannot be met because of the pressure of demand. Various 
University sports clubs cannot be accommodated, and other University functions, such as 
examinations, require increased hall space. As a consequence, many requests by community groups 
must be refused.  
                , Director, Centre for Physical Recreation and Sports Development, Stirling 
University. 
  
"It would be shameful if the hall was not saved and put to good use by the local community You can 
be sure that, if your aims are achieved, I shall do what I can to give support to the success of the 
venture." 
                  , Director of Commercial Operations, Stirling University. 
  
"As a society we very much appreciate the efforts being made by your committee to restore the hall to 
an Arts venue." 
                             , Secretary, Stirling & Bridge of Allan Operatic Society. 
  
"Should we be required to order an owner  to repair a listed building it is unlikely that we would be 
taken seriously in view of our own track record for doing the same, with buildings we ourselves own."
 Councillor Brenda Holiday (Conservative). 

  
 "The Museum Hall was an important part of my early musical education. I well remember Music Club 
concerts there as well as other events ('Any Questions' among them.)  It is a great sadness to me     
when I come back to Bridge of Allan from time to time, to see the disrepair into which the hall has 
fallen in recent times.  I wish you all possible success in your pursuit of a renewed life for The 
Museum Hall." 
                     , Arts Director, The Barbican Centre 

 
 
 
 

"Stirling District Council has a duty to preserve this fine public hall. Defects resulting from past neglect 
are obviously numerous. There should be no difficulty in achieving a full restoration with present 
techniques of conservation. 
                         , The Architectural Heritage Society of Scotland . 

  
"The extraordinary 100 year history of a Scots village hall that rivalled famous city venues" 
"A hall that saw performances by the pianist Arthur Rubenstein, the cellist Pablo Casals, prima 
donnas including Elizabeth Schumann, Delia Reinhardt, Kathleen Ferrier, Janet Baker is no ordinary 
village hall." 
The Scotsman Newspaper. 
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"The importance of this building is well known to your Council. It would be a notable building in any 
location and is specially significant at the southern entrance to Bridge of Allan where it sits 
comfortably against Coneyhill over looking the Memorial Park. The Trust understands that a Historic 
Buildings Repair Notice has been served on your Council by The Secretary of State for Scotland and 
that some repair work has been carried out on the external roof structure to make it at least wind and 
water tight. It is clear that this can only be a first step in a comprehensive repair and restoration 
programme for the whole building." 
                    , Area Director, National Trust for Scotland. 

  
"As to the estimated cost of putting the Museum Hall in a state of good repair, this should not be used
as a reason for demolition of the building which belongs to the community, but whose custodians, 
Stirling District Council, have failed in their legal responsibility to keep this asset in a proper state of 
good repair. In other words, the Council should not be allowed to escape the responsibility of its own 
negligence. 
Stirling Civic Trust. 

  
 “I am happy to confirm that the MacRobert is supportive of your efforts to have such an 
attractive building brought back to life./ I am certain the MacRobert   might wish to use the facility 
for rehearsals or even performance at times if it’s own resources were unavailable./ I wish you good 
luck and every success.” 
                    , Director McRobert Centre 
 
"We want to make it into a community centre. " 
                   ,P6 Bridge of Allan Primary School (1993) 
  
"It's part of Bridge of Allan 's heritage and should not be demolished" 
                   ,P6 Bridge of Allan Primary School (1993) 
  
"It's a lovely building" 
                   ,P6 Bridge of Allan Primary School (1993) 

  
“We are trying our best to save it"  
                    ,P6 Bridge of Allan Primary School (1993) 

  
These and other pupils, acting on their own volition, conducted a petition to save the Museum 
Hall 

  
 
 

“The Museum Hall forms a major part of my very earliest memories of Bridge of Allan. I can clearly 
recall the sense of awe I felt as a very small child when I was taken there by my Mother for my 
earliest exposure to live music and performance. I can also remember the sense of pride and 
achievement when I first 'made it'  on to the stage there - first as a diminutive (and probably 
nauseating) puppeteer, then as a quite spectacularly untalented violinist, and, finally, before leaving 
Scotland to further my studies in Vienna, as an emergent singer. Powerful stuff as anyone's tapestry 
of early memories; so it is hardly surprising that it is with a real sense of shock and outrage that  I 
learn the hall is now under threat of demolition. I simply cannot believe the Museum Hall no longer 
has any useful function to perform in the artistic and social life of Bridge of Allan, and I feel in the 
strongest possible terms that it's demolition would be an act of mindless vandalism which cannot and 
must not be tolerated by anyone who cares about the aesthetic and historical value of Bridge of 
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Allan."  
 
Bridge of Allan born           has been a  Principle Soloist appearing at every major Opera House in 
Europe and Britain and some in North America.  
 
"You don't mean to tell me they want to knock this lovely building down - are they daft or something." 
                        , pupil at Bridge of Allan Primary School 

  
"It was interesting that in both Bridge of Allan and Balfron, people commented that a local meeting 
hall was closing or falling into disrepair. A number of similar comments were raised in the 
quantitative survey, when people were asked what the Council could do to improve the quality of life 
in this area."  
Research Study Conducted for Stirling Council by MORI Scotland . March 1998. 

  
"I warmly congratulate you and your committee on this wonderful commitment. For every good reason 
you deserve to succeed with such a well worthwhile project, and if I can see any way I can support 
you it will be a real privilege and pleasure." 
                  , Chairman - Quality Scotland Foundation, Former Chairman Scottish Tourist Board

  
“There is, rightly or wrongly, legislation in Statute protecting listed buildings from destruction. The 
Museum Hall is such a building. It was given to Bridge of Allan Town Council as a public hall for the 
benefit of the people of Bridge of Allan, At the reform of Local Government in 1973 this responsibility 
was passed to the successor authority, Stirling District Council. 
During passage of legislation Ministers, including myself, repeatedly assured Parliament that the new 
authorities would respect and continue the obligations of the previous authorities, Parliament 
accepted these assurances in good faith. The fact is the new authority completely neglected the 
building, allowing deterioration through damp and collapse. To prevent this happening would have 
cost very little if done regularly as maintenance. It is solely because of the neglect that the cost of 
repairs is now very large. 
It seems to me to be a matter for the courts that the actions of Stirling Council(or inaction’s) amount to 
a deliberate conspiracy to negate the intentions of Legislation by Parliament. If owners of listed 
buildings are allowed, without penalty, to neglect them so that they are irreparable, the legislation is 
rendered completely ineffective. Of course it is now very expensive to restore the hall, but that is the 
consequence of deliberate actions by the owners in defiance of their responsibilities under the Local 
Government (Scotland) Act 1972 to take care of the property of the former Bridge of Allan Town 
Council . 
This is a clear case of Parliament’s will being thwarted and the only possible hope of redress is for the 
Courts to take a stand to ensure that the law of the land is not flouted.” 
The Rt. Hon. Lord Younger of Prestwick * KT  KCVO  TD  DL, Former Secretary of State for 
Scotland, Viscount Younger of Leckie now deceased. 

   
“I am writing therefore, to confirm that it is my view, having followed the Parliamentary legislation on 
this subject, that the Museum Hall would certainly be eligible for consideration for grant aid under 
various statutes relevant to historic building preservation and the planning regulations relating to 
conservation areas. 
 It would also, of course, be eligible for consideration for grants from the National Lottery. 
I do hope this is helpful, as it is enormously important that the legislation passed by Parliament should 
not be negated by a failure to explore possible ways of preserving a listed building.” 
Viscount Younger of Leckie KT KCVO TD DL, Former Secretary of State for Scotland 
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Extracts from a statement made by the late Lockart Whiteford, (former Headmaster of Stirling 
High School & BofA Community Council Chairman) regarding the Museum Hall 
“The re-furbished hall will provide much needed facilities for clubs and societies in Bridge of Allan, 
Causewayhead and beyond. It will accommodate societies – for committee and full meetings – for all 
those for whom the present facilities (e.g. at the Community Centre) are unavailable or unsuitable.” 
 “It will be an ideal venue for lectures (e.g. local history society) discussion groups (e.g. National 
Council of Women, Rostrum, Speakers Club), leisure groups (Bridge Clubs, Art Societies) and 
demonstrations (e.g. fishing Arts & Crafts.” 
“It will be equally valuable as a location for coffee mornings, lunches, club dinners and dances.” 
“It will also serve as a public meeting hall for Bridge of Allan and District.” 
“It should be the natural meeting place of such bodies as the Bridge of Allan Community Council .” 
“It will provide an acoustically excellent venue for concerts, particularly those involving soloists or 
small groups of artistes. In this connection it would supplement the activities of the MacRobert 
Centre; and indeed co-operative ventures might well be mounted.” 
“The Hall will provide a first –class centre for day conferences, and will be attractive because of it’s 
central location in Scotland, to a wide variety of professional, commercial and technical bodies.” 
“It will be available for trade and occupational exhibitions.” 
 “The hall will be a sensible and cost effective meeting place for the annual (and other) meetings of 
societies with national links.” 
“An additional advantage will be the possibility of co-operative ventures with Stirling University and 
The Smith Gallery, both of which from time to time find their facilities over stretched.” 
“The hall will make a substantial contribution to tourism.” 
“It can, for example, maintain a small but vital information centre, working in close association with 
the information bureau, in Stirling and elsewhere.” 
“It will be able to work in harmony with Stirling Universities Summer Schools and summer letting 
programme, providing a locale for local interest visits and tours. It will be able to mount exhibitions in 
connection with Battlefields around Stirling, William Wallace, the Forth and so on. It could provide 
facilities for the musical activities (e.g. piping, accordion, clarsach) incorporated in the Summer 
Schools Programme.” 
“The hall can also be the focus for locally devised enterprises such as a Victorian Heritage Tour, 
Mining Heritage (lead, silver, coal), wood and water in Scotland and the like. Events such as Robert 
Louis Stevenson week could easily be centred on the hall.” 
“In addition of course, the halls own history is important. Its links with natural history and 
oceanography, its possession of the ‘Elgin Marbles’ Frieze, and its architectural concept all make a 
significant contribution to the concern for environmental conservation which is a growing feature of life 
today.” 
“The restored hall, properly managed, can, therefore make a very worthwhile contribution to the 
stature of Bridge of Allan as a Scottish Town, to the reputation of Stirling District and Central Region 
as a place worth visiting. As a local centre, conference venue, exhibition arena and tourist focus, it 
can readily be a viable proposition.”  
Lockart Whiteford 
   
“There are many halls in the small towns and villages of Scotland which provide a venue for concerts, 
whist drives, sales of work but the Museum Hall in Bridge of Allan is a bit special. Up those steps 
have walked great singers like Dietrich, Fischer, Dieskau, Victoria de los Angeles and the wonderful 
accompanist Gerald Moore, knowing they would face an audience as discriminating and appreciative 
as their counterparts in Salzburg or Barcelona." 
                         , Singer / Author - Reflections on Scotland 
  
“ I am informed that the council is not aware of any general feeling among the residents of Bridge of 
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 Allan that the Museum Hall should be developed in a manner proposed by the respondents*.” 
                    QC, Reporter Appointed by the Court of Session,  Public/Town/Community  Hall 
  
Governments Policy  
“no worthwhile building of architectural  or  historic interest is lost to  our environment unless it is 
demonstrated beyond  reasonable doubt  that every effort has been exerted by all concerned to find 
practical ways of keeping it.” 

  
NOTE: Lord Penrose makes it clear in his Opinion that redevelopment constitutes the LOSS of the 
Museum Hall. ‘To lose the Museum Hall’ is a direct reference to redevelopment. 
  
The hall has been described by Mr.             . The editor of Fourth Naturalist and Historian as “a 
particularly invaluable facility for the academic cultural and social well being of this area.” 
                     , Advocate, Reporter to the Court of Session. 
 
“Dr.          , the chairman of Stirling University Court told me the University was short of large 
spaces. The only large hall was the Sports Hall which is unsuitable for other purposes. At present, 
graduation took place in the Albert Hall. The student population was growing. The University would 
accordingly welcome a refurbished Museum Hall. It would use the hall for examinations, graduations 
and even perhaps large lectures. The University’s Director of Physical education has indicated that he 
has to refuse a number of applications which he receives and that the Museum Hall would be a 
welcome additional resource.”  
                      , Advocate, Reporter to the Court of Session. 
 
 “Mrs. (Councillor) Holliday suggested that it could be used for concerts, fund-raising functions, 21st 
Birthday Parties and graduation ceremonies.”              
                       , Advocate,  Reporter to the Court of Session 
 
“Lord Younger was the Minister responsible for piloting the legislation which reformed local 
authorities through parliament. He told me he gave repeated assurances in parliament that the new 
authorities would take over the obligations of the old authorities. Lord Younger believed that an 
important point of principle was at stake. Authorities should not be allowed to let buildings fall into 
disrepair and then say that it was impossible to fulfil their obligations.” 
                         , Advocate, Reporter to the Court of Session 
 
 “Concerts. The hall was well known for it’s excellent acoustic properties. From about 1905 to 1935 
monthly Concerts were organised by the Public Interests Association. Among those who appeared at 
the hall were Casals, Rubenstein, Ravel and the Glasgow Orpheus Choir. After the second world war 
concerts were organised by the Bridge of Allan and District Music Club. (the successor to the Public 
Interests Association) It arranged concerts by Britain and Pears, Kathleen Ferrier and Elisabeth 
Schwarzkopt. Other concerts were organised by Stirling and District Union. In the 1960s a number of 
pop concerts were held in the hall, including one featuring The Beatles. In October 1971 the Music 
club moved to the McRobert Arts Centre, but did not survive long after the move.” 
                 , Advocate, Reporter to the Court of Session 
 
“ I am not satisfied the building had become redundant by the time it was closed, nor that it would not 
attract appropriate community uses if it were restored.  Mr            ’s* findings on the potential uses of 
the hall illustrates a wide range of community and cultural which could be served if the hall were 
restored. It would have a practical use in the community in the local and in the wider community. Nor 
am I persuaded that it is material that Bridge of Allan is better served by the provision of recreational 
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and  cultural facilities than other districts in the Petitioners** area. The argument that in comparison 
with other districts, Bridge of Allan can somehow afford to lose the Museum Hall because of other 
facilities which exist there is some what lacking in taste as well as being irrelevant to the central 
issue. If a community has developed and had the benefit of wide range of facilities over its historical 
life it is likely that that has been the product of local pride and the application of locally generated 
resources. Reduction of all to the lowest common denominator is not an attractive policy.”  
Lord Penrose – Court of Session 
        
“It is clear, on the other hand, that the superstructure of the building has not 
been properly maintained.  It was last decorated in 1961. More significantly, the building was not 
maintained in wind and watertight condition. Dry    Rot in the roof timbers led to a major collapse 
in 1988.   There are other areas of dry rot in  the  flooring.   Damage to the superstructure is eloquent 
evidence of a consistent failure to maintain the building during the stewardship of the local authorities 
following acquisition in 1950.  It is not surprising in these circumstances that there should be a belief 
in Bridge of Allan that the local authorities have neglected the Museum Hall.” 
Lord Penrose – Court of Session 
 
 
 
David C. Wilson 
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We will not be ruled by the tyranny of pressure groups” 
The Rt. Hon. Tony Blair MP. PM.    
  
I start with this quote from Tony Blair because it seems to me that there is now 
marked and widespread use of the same mantra at all levels of local and national 
government. The flaw, however, is that in many cases it simply means they 
will do what they want regardless of law to which they, as all of us, are 
subject.  
  
When there is unanimity, for their own reasons, between political groups to hold 
two fingers* up to the laws and regulations for which they or those who were law 
makers before them were responsible or for contempt of court, fraud and complicity 
it does not negate their conspiracy. There are laws about fraud, planning in respect 
of demolition enabled by fraud (unlawful demolition), contempt of court, complicity 
etc. but all these  acts of contempt for the ethic and probity of law and 
administration do not, in any way, amount to maladministration according to 
the Ombudsman.  
 
*English Long Bow makers in ancient times discovered a construction technique 
whereby the arrows from these new bows would travel over a hundred yards 
further than launch from the conventional bow. In consequence English long bow 
men captured great numbers of French prisoners. In ridicule the English bow men 
gestured to the French prisoners with the two fingers used to pull the bow string no 
doubt accompanied by sounds and words of derision.  
  
The flaw in this bizarre position of ethic deficiency is however that the 
Ombudsman effectively asserts that the head of the civil service in Scotland 
does not know what he is talking about and to top that, the head of the civil 
service apparently does not mind having his judgement not only challenged 
but superseded. Interestingly the definition of maladministration on behalf of the 
Scottish Executive so ably constructed in clear unambiguous categorical 
nature has not, in the light (if light is the right word) of the Ombudsman’s  
adjustment (it has not been challenged and so therefore must now be bona fide) 
been made to the official definition. Double standards whilst convenient do not 
comply with elementary demands of ethics or probity.  
  
Clearly if the Head of the Civil Service is challenged on his definition and chooses 
not to counter the challenge then the challenge is acceptable. In so much as the 
‘challenge’ is basically diametrically opposed to the official definition but clearly 
acceptable how can the old Executive definition still be acceptable? So 
ridiculous is this position that maladministration, apparently, has not got any 
meaning at all, a pointless, useless word that, apparently, should be 
consigned to the archaic dictionary thereby leading to the unavoidable 
conclusion that The Ombudsman Service, by it’s own hand, has made it self 
redundant. The only possible alternative would be if The Scottish Executive make 
it official, that maladministration is only maladministration when it suits it’s book. 
This, after all is how they operate the clear unambiguous categorical Fraud Policy 
and an admission would be a glow of honesty in the darkness of politic albeit that 
such honesty would expose the dishonesty that is so clearly acceptable to the 
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honourable men and woman of parliament whilst not amounting, according to 
the Ombudsman, to maladministration..  

What kind of tyranny is it that expects government, local authorities and oversight 
bodies to comply with the law, comply with government regulations and policies 
and to comply with all the hallmark features of democracy, ethics, efficacy and 
probity? This is the tyranny I, and many others campaign for. Because I want 
Governments and Parliament’s to respect their own words and be as good as their 
word. Regrettably this apparently tyrannical view is sufficient for officialdom to 
implement an isolate and ignore policy and for me be treated as if a criminal. The 
wagons have been circled and all attacks calling for honesty, efficacy, integrity and 
probity will be rejected. Calling for such things is, apparently, abhorrent behaviour. 
The Scottish Executive, Scottish Parliament, Parliamentarians, The Scottish 
Corporate body, local government and their respective civil service entourage act 
in unison and that is, by any definition, systematic abuse of power, abuse of 
codes of conduct abuse and ultimately abuse of the people of Scotland who 
all deserve better. Power, for some, can only be displayed by abusing it and 
knowing they can get away with it. It appears to me that those on the lower 
strata are well aware of the support given from a much higher strata of government 
both political and civil service. 

The following points should be considered;- 
1/ I am not responsible in any way for the creation and publication of the Scottish 
Executives Fraud Policy/ Fraud Definition although, unlike the Ombudsman, I 
concur with the articulate, categorical and unambiguous definition of fraud in 
 the official published version  
2/ I am not responsible for The Scottish Executives articulate, categorical and 
unambiguous definition of Maladministration although, unlike the Ombudsman, I 
do concur with the official published version. 
3/ I do not have any control or influence on when a planning issue is brought 
forward or for the window of opportunity created by the Statutory Planning 
procedure implementation to make complaint about it. Complaints, allegedly 
unbeknown to the Ombudsman, cannot be made in advance. 
4/ I am not responsible for Emergency Repairs Orders being imposed by The 
Secretary of State for Scotland that oblige the recipient to maintain the building 
in a state suitable for viable repair nor am I responsible for such Orders only 
being able to be made whilst the building in question is in a viable state for 
restoration. 
5/  I am not responsible for Repairs Orders being in force until such times as the 
Buildings future is settled nor am I responsible for the Repairs Order in question 
being withdrawn prior to the actual Planning Procedure for redevelopment that 
gives Statutory Obligation for Planners, including Ministers to ‘take account of 
public opinion’ and under complaints procedure to take account of complaints 
which raises the question why was the Repairs Order withdrawn prior to the 
settlement of the Planning Procedure unless agreement had already 
occurred between Stirling Council and Historic Scotland/Ministers? 
6/ I am not responsible for government policy asserting, categorically, that every 
effort should be made by all concerned to save an important historic building 
nor am I responsible for rendering that government policy worthless and an 
outrageous deception. 
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 7/ I am not responsible for the mandate and eligibility criteria of the National 
Lottery’s Heritage Fund nor am I responsible for the alienation of the Museum Hall, 
an important Listed Building from that official and exclusive criteria without it’s 
knowledge or participation thereby making it’s official policy in diametric 
conflict with the evidence that swayed the Opinion of a properly constituted 
court  
8/  I am not responsible for the Grants system operated by Historic Scotland of 
which The Museum Hall was already passed for grant aid demonstrated by the 
existence of Historic Scotland Architects Report on necessary works required for 
restoration. Such reports are never compiled unless grant aid is assured. It 
would costly to do otherwise. 
9/  I am not responsible for the inability of the Ombudsman to comprehend the 
word complaint. My complaint to Stirling Council regards ethical and legal deficits  
affecting the Statutory Planning Procedure was addressed to the Planning 
Department Complaints Procedure headed in large bold type Complaints 
followed by a number of paragraphs all headed in large bold type Complaint. 
I could not complain prior to the Planning process beginning.  It is a legal obligation 
for all complaints to be read as part of the statutory process. The Ombudsman, 
however, could see why the planners did not realise the complaint was a 
complaint and did not, as far as I know enquire if the Planning Committee was told 
of the accusations in the complaint. In any event no way in the world was it 
going to be maladministration. The Councillors did, however, knowingly or not, 
pass an application that was essential for a fraud seeking the destruction of a 
Grade B Listed building protected by parliament’s will and such destruction 
is unlawful and therefore a planning matter albeit contrary to the view of 
Stirling Council Planners.  When I learned the Ombudsman could see why 
the council did not know the complaint was a complaint I knew then which 
side he was on.  
10/ I am not responsible for the Ombudsman and others who clearly cannot 
differentiate between the location of an alleged fraud enabling a theoretical 
planning issue and the actual planning issue in question some years later 
(enabled by that fraud) and which was a vital component of  the alleged fraud 
succeeding and subsequent ‘loss’ of an important Listed Building. 
11/ I am not responsible for forcing MSPs to ignore their duty to represent all 
constituents equally or for ignoring complaints of fraud thereby exposing  to risk 
parliament and all other parliamentarians of being brought into disrepute a direct 
consequence of working against a constituent that they are paid to represent and 
thereby failing to hold the Executive to account. Not for me the benefit of an MSP 
asking questions of Ministers or accessing the truth about fraud etc. or pursuing 
complaints of maladministration to the Ombudsman. 
12/  I am not responsible for the various Codes of Conduct under which all involved 
in government, locally and nationally operate or for their devaluation as a 
currency of ethics and probity.  
13/  I am not responsible for enforcing or failing to enforce the Codes of Conduct 
previously referred to. The cavalier approach to standards, as has been 
demonstrated, is lamentable. 
14/  I am not responsible for the Ombudsman failing to understand that Historic 
Scotland and others advising Ministers regards the probity of a Planning issue that 
it will become complicit in fraud and which, inevitably makes all who sanction the 
use of the planning procedure complicit in fraud and in consequence unlawful 
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demolition of an important  Grade B Listed Building.  Dereliction of duty, 
abdication of responsibility and the negation of law is not, apparently, 
according to the Ombudsman, maladministration.  
15/  I am not responsible for the Ombudsman accepting feeble excuse amounting 
to  we don’t want to as good and sound reason as to why Historic Scotland failed to 
insist on government policy being exercised so as fulfil or even attempt to fulfil 
the explicit, unambiguous categorical demands of government policy in 
regards to saving historic buildings. 
16/  I am not responsible for the Ombudsman failing to understand that a 
Councillor on the Planning Committee cannot declare, in advance, that a 
redevelopment planning issue will proceed or that Council staff  can let that 
published assertion stand without suitable denial or retraction.  The fixing of 
decision in advance of the official committee sitting  is, despite what the 
authorities assert, a planning matter and it was ignored.  The Stirling Observer 
7th January, 2009 reports that Fiona Macleod Clerk to the Council prevented 
discussion of a planning issue by two Councillors prior to the issue coming forward 
because they could risk disbarring themselves from any decision on the 
application for the site in question. They also run the risk, she said, of 
breaching the councillors code of conduct on planning matters. My 
complaint that our local councillor and member of the Planning Panel 
published his view against the Museum Hall and in favour of building a new 
church hall for the village next to an existing church hall and one of various 
churches!  No attention was paid to my Complaint by Stirling Council or the 
Ombudsman.  So why was a councillor allowed to participate in looking at all 
the issue involved when he had already publicly asserted his view and 
effectively campaigned in favour of flats and against the public hall? 
17/  I am not responsible because The Ombudsman failed to understand  that 
accusations of fraud and maladministration not properly investigated leaves all 
planning permissions open to question. The Museum Hall does not have great 
importance in the wider scheme of affairs in Scotland compared with, say 
Balmedie and I therefore, on that bases, reject the notion that a building 
presumably of such insignificance to the Scottish Executive and The Ombudsman  
can be, and has been, the subject of official manipulation, complicity in fraud and 
subsequent unlawful demolition as well as contempt for legal obligations and more 
whilst claiming Balmedie and others, apparently are not!!! The Ombudsman and 
others have constantly failed to understand that one rotten apple spoils the whole 
barrel. Every Planning decision has, as a result of this tragic farce the entitlement 
to be vulnerable to question. It beggars belief that the insignificant is exposed to 
such deplorable and unlawful conduct by every level whilst the high profile 
immensely important planning decision at Balmedie with so much at stake for so 
many in opposing camps is not important enough to be exposed to such conduct!. 
18/   The Ombudsman has failed to appreciate or understand that apart from 
direct accusations against Stirling Council and the Scottish Executive that many 
other problems arise regards the developer and purchasers of individual flats. Did 
Government or Council take appropriate care to ensure the rights of the developer 
and/or unsuspecting vendee.  As I understand it the vender is obliged to act 
lawfully and to give proper description of burdens that may affect the 
legitimacy of transaction.  
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Regards the Ombudsman Service it is, as far as I am concerned, a wicked 
deception on the people of Scotland offering false hope to the people that their 
complaints will be heard and understood by independent fair minded investigators 
of competence and who are either protected from or can exercise the ability to 
defend their independence from veiled threats from powerful sections within the 
Executive and/or the powerful influence of anyone within the Executive or 
Corporate Bodies. At the moment as independent fair minded competent 
investigators they make good white wash contractors. 
  
19/ Regards Audit Scotland; How can an organisation that publishes policy called 
‘no hiding place for fraud’ claim not to be in a position not to tackle or be involved 
in accusations of fraud leading to a council acquiring illicit funds to benefit it’s 
income and leading to the unlawful demolition of a Grade B Public Hall and 
requiring the complicity of a Statutory Planning Procedure? Some poor lowly 
character not bright of mind or intellectual prowess forced into desperation who 
addresses that desperation by adding illicit funds, in the same way as the council 
that may prosecute him/her/them, to his/her benefit income will have the full weight 
and power of Audit Scotland upon them, no expense spared.  
  
Who can trust an Audit, any audit, where fraud is of no concern to the 
auditors?  If you do then put it in your next manifesto, if you don’t find out why 
fraud is of no importance to Audit Scotland because every word they print in 
reports etc. is devalued, by it’s own class differentiation of fraud and it’s definition. 
Audit Scotland should adopt the excellent clear, unambiguous categorical fraud 
policy definition and act on it because at the moment, allegedly, it does not have to. 
Who, from such misrepresentation representing itself as laudable policy can 
conclude fraud is not widespread in the Scottish Executive. 
  
I sought information from Audit Scotland as to whether or not any Minister, persons 
representing Ministers, the corporate body, MSPs or former MSPs etc. had been in 
touch with Audit Scotland regards the Museum Hall. They refused me answer of 
my question. 
  
It is thanks to Scottish Ombudsman Watch that I knew anything about this 
committee taking evidence etc. One hears occasionally that public consultation 
occurred on this or that but one also know that they were not part of the 
consultation. I do think anyone complaining for years about planning or any other 
departmental responsibility that responses to such complaints should also inform of 
any public consultation going on or about to be launched.  
  
May I also say that whilst the remit of this committee does not include the 
tragic and farcical nature of  fraud management, ethical conduct deficits, 
probity of action deficits, representation of the people deficits, deplorable 
and outrageous planning deficits and  systematic abuse of power these are 
words and accusation you have heard and bear in mind that all these 
accusations that go un-investigated bring the Scottish Parliament into 
disrepute and if The Ombudsman Service think whitewash can cover up such 
a dark cocktail of caustic attitudes then I think it will ultimately fail in it’s 
objective.  
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For some years now a small number of people without competent argument 
against my accusations have given exercise to the malignant thoughts they 
harbour and are now reigned against me, compiling with some skill, a 
malicious character assassination campaign. Has this venom been exercised 
in Edinburgh? who can say? but what I can say is that accepting malice as a 
colorant for tainting evidence is a total devaluation of the integrity of that 
evidence.   
“Many a man's reputation would not know his character if they met on the 
street.” 
Elbert Green Hubbard; American writer, publisher, artist, and philosopher. 
 
David C Wilson 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM FRANK FRENCH 
 
I would like the following written evidence taken into consideration by your 
committee when reviewing the function of the Scottish Public Services 
Ombudsman. 
 
There are three major problems with Professor Brown and the SPSO. 
 
Problem number 1: In my experience Professor Brown and the SPSO have 
done everything in their power to cover up and reject valid and irrefutable 
complaints of maladministration against the authorities. It appears that the 
SPSO main function in life is to protect the authorities from these valid and 
irrefutable complaints.  
 
Problem number 2: The Scottish Parliament has set up the SPSO Act 2002 so 
that Professor Brown is completely unaccountable. Professor Brown has more 
independence than anyone in the Scottish Government and Scottish Justice 
system. The First Minister and High Court Judges can have their decisions 
challenged; unfortunately no one can challenge Professor Brown’s decisions. 
This sort of independence could be used to challenge and improve the 
Scottish Administrative system and improve it for the benefit of the public. 
However the current Scottish Ombudsman uses this independence to protect 
the authorities from the public who have suffered blatant cases of 
maladministration. 
 
Problem number 3: The Scottish Government are planning to make the SPSO 
the custodians of all complaint handling systems in Scotland and responsible 
for ensuring that “best practise” complaints handling systems are introduced 
by all authorities. The SPSO’s “valuing complaints web site” says 

"An organisation that truly welcomes, values and uses complaints to inspire 
and guide improvement will deliver better public services than one that does 
not"   and  that “Complaints data regularly published internally and externally”.  
 
The SPSO does not investigate or report “comeback complaints” about the 
decisions made by the SPSO to anyone and appear to want to keep the level 
of dissatisfaction the public have regarding their investigations and decisions 
a secret. 

The letter of the 3rd September 2008 (attachment 9) is proof that the SPSO 
are not fit to oversee a standardised complaints system as they are unable to 
accept or report that they have received 641 complaints about their own 
decisions and performance and have never investigated these complaints or 
reported their outcomes as is required in any normal “standardised complaints 
handling service”. 
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Written evidence to support the problems identified above. 

The SPSO claims that  

"The SPSO's role is to provide a quasi-judicial service for individuals making 
complaints about organisations providing public services in Scotland. 
 
The SPSO's role is integral for providing administrative justice in Scotland. 
 
The SPSO provides a means by which members of the public who claim to 
have suffered an injustice in the delivery of a public service can seek redress 
from an independent body without recourse to the courts. The Scottish 
Ombudsman is one of the key checks and balances in the democratic process 
providing a means by which members of the public in Scotland can hold 
public bodies and the Scottish Executive to account. 
  
We are an alternative to the courts, offering the citizen free and impartial 
access to justice."

My experience has been that the SPSO ignore irrefutable evidence of 
maladministration and appear to be there to protect the Authorities from valid 
claims of maladministration. I have detailed below some of the techniques that 
the SPSO uses to reject these valid complaints of maladministration and I 
have provided written evidence to support these claims as attachments:- 
 
1. In the first two years (2003 to 2005), the SPSO only formally investigated 

27 complaints out of a total of 4168 complaints submitted (attachment 1: 
12.06.06 SPSO FOI response). That is less than 1 formal complaint 
investigated in the two year period for every member of the SPSO staff. 
The statistics speak for themselves. 

 
2. The SPSO refuse to define what maladministration is to the public. If the 

public do not know what constitutes maladministration, then the SPSO can 
more easily reject valid complaints of maladministration without the fear of 
being held to account. 

 
3. The SPSO uses the tactic of delay to wear down the public in the hope 

that they will give up their complaint. I first submitted my complaints to the 
SPSO on the 12th July 2003. They were initially rejected on the 27th 
November 2003, reviewed and rejected on the 19th March 2004 and 
reviewed and rejected by the Deputy Ombudsman on the 14th June 2006. 
It took 3 years for the SPSO to deal with my “enquiry”, it was never 
formally recognised by the SPSO as a complaint (see point 7. below). A lot 
of the open complaints are over 2 years old and some even 4 years old. 
(Attachment 2:  SPSO statistics regarding number of complaints open at 
end March 2007). Again the statistics speak for themselves. 
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4. The SPSO claims that they provide a quasi-judicial service and are an 
alternative to the courts, offering the citizen free and impartial access to 
justice. In reality the SPSO rejects valid complaints by saying that  
- the Ombudsman cannot interpret the law 
- the Ombudsman cannot question any matter relating to the Council's 

failure to follow the laws of this Country 
-  the Ombudsman cannot question the Council's opinion 
- the Ombudsman cannot question the Council's professional judgment  
-  the Ombudsman cannot question the Council's technical judgment 
- the Ombudsman does not require the Council to provide any 

documentary evidence to support their decision. If the Council say they 
are "satisfied" then the Ombudsman must accept their position. 

- the Ombudsman cannot consider as evidence or compare 
correspondence that has been sent by the Council to the complainant. 

 
Attachment 3: 27.11.03 “SPSO initial response” and Attachment 4 
18.03.04 “SPSO review of complaints” detail the reasons given above why 
all my complaints were out with the remit of the SPSO to investigate. 
 
The Deputy Ombudsman also confirmed to me that the SPSO cannot 
interpret the law ……that is for the courts. (Attachment 5: 14.06.06 SPSO 
final response). In attachment 6: I detail my own complaint that the Council 
failed to ensure a development had a completions certificate as required 
by law under the Building Scotland Act. After 3 years the SPSO accepted 
that the Council had broken the law but they could not bring themselves to 
rule maladministration. The SPSO did force the Council to take 
enforcement action under the Buildings Scotland Act which conclusively 
proved that the Council were wrong in the first place and the SPSO were 
wrong to reject my complaint of maladministration. 
 

5. In my opinion the SPSO investigators have no legal or investigative skills 
and are completely inadequate for the role of providing a quasi judicial 
service to the public and an alternative to the courts. Professor Brown 
confirmed that the SPSO team have very little legal training; quote from 
the Local Government and Communities Committee official report 14th 
November 2007 “You asked about legal qualifications in our office. As it 
happens,              has legal qualifications, as do one or two other members 
of staff, but we do not recruit on that basis alone—far from it, because the 
test that we use is whether the average person on the street would think 
that something was reasonable. We want to avoid strict legal 
interpretations.” The SPSO are completely inadequately staffed to provide 
the role they claim they are providing to the public. That has been clearly 
demonstrated in the recent judicial review by Argyll and Bute Council 
where the SPSO lost their case. 

 
6. The SPSO refuses to accept any written evidence sent to the public by the 

authorities which confirms that the authorities were guilty of 
maladministration. The SPSO claim that they cannot accept any evidence 
from the public, only what the authorities write to them. This is a 
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convenient excuse to disregard anything the Council has written to the 
public and to let the Council change their position without comparing what 
they had previously said. (Attachment 6: A complaint which demonstrates 
how the SPSO protects the authorities from valid and irrefutable 
complaints of maladministration). 

 
7. The SPSO pretended to investigate my complaint, then after 3 years of 

“investigations” they reject my complaint as they never accepted it for a 
“formal investigation” and only treated it as an “enquiry”. This is despite it 
having been investigated by one investigator (attachment 3: 27.11.03), 
reviewed by an Investigation Manager (attachment 4: 19.30.04) and re-
investigated by a Deputy Ombudsman (attachment 5:14.06.06). On the 
22nd of June 2006 I received a copy of my complete file from the SPSO 
and discovered in a memo from              to              Investigation Manager 
dated 11th March 2004 that quote “with the benefit of hindsight – it might 
have been pragmatic to have carried out a formal investigation” 
(attachment 7: 11.03.04 memo confirming my complaint had not been 
formally investigated). After 3 years of thinking the SPSO were formally 
investigating my complaint, it turned out that no such investigation had 
been performed and what had appeared to be the SPSO investigating my 
complaint had just been a smoke screen to hide the valid and irrefutable 
maladministration that I had experienced and complained about. 

 
8. If you have a valid complaint of maladministration and it was treated only 

as an “enquiry” then the SPSO can reject it without having to formally 
report it to the Scottish Parliament. Another great way of hiding valid 
complaints of maladministration from the Parliament and Public. My 
complaint was never formally reported and no report was laid before 
Parliament. This is conclusive evidence that the SPSO never formally 
investigated my complaint. 

 
9. After 3 years of investigations the Deputy Ombudsman accepts that your 

complaint of maladministration against the authorities was correct and 
says “I regard it to be a serious matter and represents a failure on the 
part of the Council in their handling of the development. In summary, 
I have found fault with the Council for missing the need for a building 
warrant and completions certificate for the drainage system.” The 
SPSO however could not bring themselves to rule maladministration for a 
clear breach of the law under the Building Scotland Act. (Attachment 5: 
14.06.06 SPSO final response). That is despite the fact that my land had 
been flooded by an illegal discharge of water from my neighbours land for 
3 years and I had to take out a very expensive civil court action to stop the 
discharge of water because the Authority refused to follow the laws of the 
land and take the appropriate enforcement action. To add insult to injury 
the Deputy Ombudsman then instructs the Council to take the 
enforcement action I had requested them to take 3 years earlier. Delay is 
maladministration. Not following the Building Scotland Act laws is also 
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maladministration. Yet the SPSO would not rule maladministration, 
unbelievable but true. 

 
10. The SPSO refuses to accept complaints about their service, refuses to 

formally investigate them, and refuses to report them publicly or to the 
Scottish Parliament. (Attachment 8 – SPSO letter confirming that they do 
not investigate complaints about themselves) In the last 5 years 641 
complaints have never been investigated, never been reported and only 
came to light when a Freedom of Information request was made on the 3rd 
September 2008 (attachment 9). Yet the SPSO have a web site called 
“valuing complaints” where Professor Brown says “An organisation that 
truly welcomes, values and uses complaints to inspire and guide 
improvement will deliver better public services than one that does 
not" and the SPSO says that a model complaints system is one which 
formally investigates all complaints and reports them externally as quote 
“External reporting can be a powerful tool of public accountability. By 
publishing generalised complaints - and the results of those complaints - in 
a public report, you can tell the public about the effectiveness of your 
organisation's complaint management system and show how it compares 
to those of other organisations.” So you might wonder why Professor 
Brown ignores her own “model complaints” guidance and does not accept 
any complaints about her service, does not investigate them and does not 
report them. The SPSO are clearly not the organisation which the Scottish 
Gfovernment is expecting to be the custodian of all complaints systems as 
this is the organisation which does not accept any complaints about 
themselves. 
 

11. The SPSO’s own 2007 customer dis-satisfaction report by ORC 
International of February 2008 entitled “Complainant Satisfaction Survey 
2007” (attachment 10) shows how the public view the SPSO.  I enclose 
copy of the above, which was commissioned by the SPSO itself. From this, 
numerous indications of unsatisfactory operation and failure to represent 
the interests of complainants can be identified. A brief summary of some of 
these is shown below:- 
 
For complainants who had their complaint rejected at the “enquiry” stage 
60% were dissatisfied with the “explanation given for the complaint 
not being taken to the formal investigation stage” and 58% were 
dissatisfied with the “level of understanding/empathy shown 
concerning their complaint” (page 22). 
 
For complainants who had their complaint “formally investigated” (page 
27): 
 
50% were dissatisfied with the “Thoroughness of the investigation” 
51% were dissatisfied with the “time taken to complete the 
investigation” 
47% were dissatisfied with the “independence/impartiality of 
complaints investigator 
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The satisfaction levels for the “final report” were (page 32): 
 
56% were dissatisfied with the “redress/recommendations provided 
(if any) 
53% were dissatisfied with the “explanation given for decision made”  
48% were dissatisfied with the “impartiality/objectivity of the 
investigation process” 
45% were dissatisfied with the “thoroughness of the report”. 
 
A total of 62% of the respondents felt the SPSO had not met their 
original expectations (page 35). 
 
The most damming section in the report is where the respondents were 
asked to comment about “what areas work well or need to be improved”. 
 
1. Excessive time taken to deal with complaint 
2. SPSO did not investigate properly/look into fully 
3. Total disgrace/ would never use again/ complete waste of time/ 
incompetent 
4. Investigation was biased/ public have no chance/ never on 
complainants side 
5. SPSO was no help/ not interested/ favoured the Council/ there to fool 
the public 
6. very poor service/ service badly structured 
7. Staff not knowledgeable/ unqualified 
8. Stop avoiding/ignoring complaints/ questions/ issues 
9. Nothing happened/ no outcome/ still no explanation 
10. waste of public funding 
11. SPSO did nothing/ did not take on the case 
12. complaints not dealt with/ unfairly dealt with 
13. very poor/ weak reasons for not investigating/ dismissed without 
adequate explanation 
14. SPSO afraid to deal with Council/ will not take on Council/ Council 
always wins 
15. Not helpful/ unhelpful/ no support given 
16. Investigation poor/ fragmented/ spasmodic 
17. decision based on Council’s say 
18. SPSO exists only as a pretence/ there is no complaint rights 
 

There are serious problems with how the current SPSO operates. The public 
need a fair, impartial and accountable SPSO who provides administrative 
justice to the public. To make the SPSO more accountable it is suggested that 
the Scottish Parliament consider making the following changes to the SPSO 
Act 2002 as these changes would greatly enhance the accountability of the 
Ombudsman. 
 
1.  The Scottish Parliament should define and specify in the Act a working 

definition of what they consider constitutes "maladministration" so that the 
Ombudsman can be held accountable by the Parliament and public. 
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2.  The Scottish Parliament should amend the Act so that the Ombudsman 

must formally investigate and report to Parliament all complaints about 
their service. The Scottish Parliamentary Corporate Body should be given 
the power to review these complaints and take any appropriate action to 
ensure that the SPSO are providing the service expected by Parliament. 

 
3. The Scottish Parliament should amend the Act so that Audit Scotland have 

to conduct an “economy, efficiency and effectiveness examination audit” 
every year to ensure that the SPSO is delivering the service expected by 
the Parliament and Public. 

 
4. The Scottish Parliament should change the Act so that there is a right for 

the public to appeal a decision made by the Ombudsman. As the 
Ombudsman claims they provide a quasi-judicial service which is required 
to provide administrative justice, then the appeals should be reviewed by a 
judge appointed by the Scottish Parliament. 

 
5. The Scottish Parliament should change the Act so that the Ombudsmen 

and Deputies cannot be recruited from the ranks of the people they are 
meant to be investigating. 

 
Frank French 
27 November 2008 
 
MR FRENCH ATTACHED THE FOLLOWING DOCUMENTS AS PART OF 
HIS EVIDENCE.  THE DOCUMENTS WERE COPIED TO THE MEMBERS 
OF THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE AND ARE 
HELD IN HARD COPY BY THE CLERK TO THE COMMITTEE 
 
ATTACHMENTS 1-10 
1. Letter from SPSO in relation to a FOI request (dated 12 June 2006) 
2. SPSO enquiries and complaints outstanding as 31 March 2007 
3. Letter from SPSO Complaints Investigator (dated 27 November 2003) 
4. Letter from SPSO Complaints Manager (dated 19 March 2004) 
5. Letter from SPSO Deputy Ombudsman (dated 14 June 2006) 
6. A complaint which demonstrates how the SPSO protects the authorities 

from valid and irrefutable complaints of maladministration 
7. SPSO memo (dated 11 March 2004) 
8. Letter from SPSO regarding request for review (dated 30 January 2007) 
9. Letter from The Scottish Information Commissioner on FOI request (dated 

3 September 2008) 
10. SPSO Complainant Satisfaction Survey 2007 
 
Mr French also attached supporting correspondence and evidence submitted 
to the Public Petitions Committee on PE1076
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM GREGOR HAMILTON 
 
Dear Sirs 
 
I understand that a committee as above has been established, and seeks 
input for consideration. 
 
I should like the committee to consider the performance of the Scottish Public 
Services Ombudsman from inception to the present date and, in particular, to 
Petition PE1163 submitted by me to the Public Petitions Committee. Also 
relevant to the matter is Petition PE1212 by a person unconnected to me, but 
which largely supports the gist of the representations I have made. 
 
I enclose a number of attachments which may prove helpful in establishing 
the background to the widespread dis-satisfaction with this body. 
 
Also of concern is the attitude of Audit Scotland in this matter. Despite a 
wealth of evidence to suggest that the SPSO is neither efficient, effective nor 
providing value for taxpayers' money, Audit Scotland have displayed a 
perverse disinclination to look further into the operations of the SPSO. As the 
only public body with powers to conduct an investigative audit, the Auditor 
General's reluctance to become involved seems itself to be a matter of 
considerable concern. 
 
If I can supply any further information to the Committee, please let me know. 
 
Yours sincerely 
 
G.A. Hamilton 
30 November 2008 
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SUPPORTING DOCUMENT (1) 
FROM ROBERT W BLACK, AUDITOR GENERAL FOR SCOTLAND 
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SUPPORTING DOCUMENT (2) 
 FROM DIRECTOR OF POLICY & DEVELOPMENT, SPSO 

 
 
29 October 2008 
 
 
Assistant Clerk to the Public Petitions Committee 
Room TG.01 
The Scottish Parliament  
Edinburgh 
EH99 1SP 
 
 
 
Dear Mr       
 
Thank you for the opportunity to respond to the issues raised in petition 
PE1163.  At the outset I regard it as appropriate to state that the Scottish 
Public Services Ombudsman (SPSO) has no objection to an audit being 
carried out by Audit Scotland should they decide that they wish to undertake 
such an examination.   We strive to be a Best Value organisation, and are 
committed to continuous improvement. 
 
I note, however, that the Auditor General for Scotland, in his letter to the 
Committee of 7 October 2008, states he does not regard this to be an 
appropriate time for him to undertake such an examination on account of the 
ongoing work undertaken by the Scottish Government and the Fit-for-Purpose 
Complaints System Action Group (FCSAG) established following Professor 
Lorne Crerar’s review of regulation, audit, inspection and complaints handling 
of public services.  The FCSAG group have now reported and made a series 
of recommendations to Ministers which have the potential to change the remit 
of the SPSO.  Ministers have not, to date, responded.  I note that the 
Convenor of the Petitions Committee outlined this context at the Committee’s 
meeting on 10 June 2008. 
 
Your Committee may be interested in the SPSO’s general approach to good 
governance and continuous improvement.  You will be aware that in 2006 the 
Scottish Parliament’s Finance Committee conducted a review of the 
accountability and governance of the Scottish Parliamentary Commissioners 
and the SPSO.  The SPSO has carefully studied the Finance Committee’s 
recommendations and the Scottish Parliamentary Corporate Body’s response. 
We consider that we are already in general compliance with the appropriate 
corporate governance requirements – for example by giving the Local 
Government and Communities Committee an opportunity to scrutinise our 
performance following the laying of our annual report before the Parliament.  
We also submit, on a voluntary basis, regular performance reports to the 
Scottish Parliamentary Corporate Body, and make available more widely a 
considerable amount of information about our strategic planning and our 
performance. 
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The audit submitted to the Auditor General for the year 2006/07 by our 
auditors,                , stated that the SPSO’s governance arrangements 
operated well and within a generally sound control environment, 
commensurate with the scale of the Ombudsman's operations.  They did, 
however, note the requirement to establish an internal audit function and to 
that end in June 2007 our Audit Advisory Committee was established under 
the Chairmanship of Sir Neil McIntosh.  The Audit Advisory Committee assists 
the SPSO Board and Management Team by constructively challenging our 
plans and performance reports, with a view to continuously improving our 
business planning, our operational efficiency and our effectiveness.  
 
Let me turn now to the specific issues raised by Mr Hamilton.  Although the 
petitioner has said that the purpose of raising the petition was not that Audit 
Scotland would look into the circumstances of his individual complaint he has 
in fact made substantial reference to that complaint, including providing the 
SPSO reference (200501297) under which it was considered.  As can be 
seen from information available on our website, that complaint has been the 
subject of an investigation.  That investigation was completed in May 2006 
and, as is our normal practice, the full report of it is posted on our website.  
Generally we cannot comment in public on the detail of an individual 
complainant’s case.  However I think it appropriate to record that we do not 
accept the accuracy of what the petitioner says about the investigation of his 
complaint and the report on that investigation.  Nor do we accept the validity 
of the general conclusions he draws.  I would be happy to provide further 
details to the Committee if that would be helpful.   
 
More generally, I note that a substantial number of the comments contained 
on the forum associated with the petition seem to originate from individuals 
not content with the decisions reached by this or other Ombudsman offices on 
their complaints.  It is the role of the SPSO to determine complaints received 
from aggrieved members of the public against public service bodies in 
Scotland.  In so doing we will often decide a matter one way or another.  
Inevitably, we frequently find that the individual or body whom who does not 
regard the SPSO’s decision as being favourable remains aggrieved.  A similar 
point was raised by Robin Harper MSP during the Committee’s initial 
consideration of the petition where he stated:  
 
‘It is important to keep in mind that, by the time a complaint comes to the 
Scottish Public Services Ombudsman, the complainer will have gone through 
one or two or more complaints procedures.  Clearly, it would be unreasonable 
to expect the Ombudsman always to come to a decision that will please all 
those who present a complaint…’ 
 
I am grateful to Mr Harper for his stating this understanding of the difficulties 
of determining complaints between two opposing views held by parties but I 
do also recognise that the service the Ombudsman’s office provides to the 
public and bodies under our jurisdiction can always be improved.  For that 
reason we instigated a comprehensive survey seeking feedback from 
complainants.  Mr Hamilton gives his interpretation of the results in his 
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submission to the Committee.  This was referred to by Angela Constance 
MSP in the report of Committee’s initial consideration of the petition.   
 
The full results of the survey were published in February 2008.  This covered 
complaints dating back to July 2006, a time when the office was under 
pressure because of rapid increases in our caseload that were not matched 
by the same rise in resources.  This was reflected in the survey results: many 
complainants were concerned about the time taken to reach decisions on their 
cases. The study also showed us that:  complainants’ understanding of our 
role and powers was low; many complainants found our consideration and 
investigation stages lacked empathy; and only a minority felt that their 
expectations had been met. Similar to surveys carried out by other 
ombudsman offices, there was a correlation between the outcome of the 
complaint – whether it was investigated or not and then whether it was upheld 
or not – and the level of complainant satisfaction. More positively, the survey 
showed that awareness of our office was high; there was good feedback 
about our accessibility; the quality of our website and leaflets and the service 
we provide at the initial contact stage were highly rated; there were high 
ratings for clarity of written communication; and satisfaction was higher 
among recent contacts compared with those whose complaint had been 
handled under our process before October 2005 when it underwent significant 
change. In light of the findings, we have taken action on four main fronts: 
 

• Seeking to better manage complainants’ expectations 
• Giving more explanation about why we have considered it appropriate 

to determine a complaint without a formal investigation 
• Improving the accessibility of our Complaints Investigators 
• Committing to a rolling survey of complainants beginning in August 

2008 to provide regular feedback and spot potential problems early.  
 
I trust the information above is of interest to the Committee and will help it 
reach a conclusion on the petition in question.  If I can be of any further 
assistance in this matter then please let me know. 
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SUPPORTING DOCUMENT (3) 

SUBMISSION BY PETITIONER, GREGOR HAMILTON 
 

PETITION PE1163 
RESPONSES TO PETITION BY SPSO, AUDIT SCOTLAND AND THE 
SCOTTISH GOVERNMENT 
 

SUBMISSION BY PETITIONER 
 

Having carefully read all three responses, I would ask the Committee to 
consider the undernoted points : 
 
1. SPSO In his response on behalf of the SPSO Mr.       has commented on, 
amongst other matters, my inclusion of the SPSO Reference No. and some 
details of the complaint made; presumably he infers that I should not have 
done so. My inclusion of this information was to satisfy the Committee that I 
was a genuine complainant with a genuine complaint - at the time of 
submitting the Petition I was not in a position to know that this information 
would be promulgated further although my approach throughout has 
been that I have no objection to any of the circumstances being made public, 
and that remains my position. 
 
Elsewhere in his reply Mr.       refers to my “interpretation” of the ORC 
International Survey of 2007 - the Petition contains data lifted directly from the 
Report referred to and the figures speak volumes for themselves, without any 
necessity for “interpretation” or embellishment by me. 
 
In her 2008 Annual Report the Ombudsman chose “Trust” as her theme and 
decried the apparent collapse of trust by the public in public bodies in 
Scotland. Whilst agreeing fully with these lofty sentiments I would just point 
out that the actions and inactions of the SPSO in the period 2002 to the 
present have if anything exacerbated this collapse of trust. For example, it has 
emerged following a FOI request by a person unconnected to me that 
complaints against the SPSO itself were divided into two categories - “service” 
complaints and “comeback” complaints. Only the former (numbering 147 
during this period) were ever reported to MSP’s; “comeback” complaints (i.e. 
complaints about the investigative process, the conclusions drawn and 
decisions taken) during the same period numbered 641 and have never been 
reported despite the reporting regime supposedly in place at the SPSO. The 
failure to report this category of complaint suggests that the SPSO has been 
in denial to the extent that the true picture of dissatisfaction has been 
concealed from MSP’s. It is worth mentioning, I believe, that the 
fact of this non-reporting was extracted with some difficulty from the SPSO 
who are on record as complaining to the “requester” that he/she has made 
previous FOI requests. A good deal of the SPSO’s response is given over to 
the fact that substantial changes were made in the SPSO’s procedures after 
October 2005, and to the fact that the Fitfor- Purpose Complaints System 
Action Group have made certain recommendations to Ministers, which may 
result in an improved and expanded service to those having cause 

 6

635



to complain; this does not begin to address the question of the (at least) 641 
persons who consider that the SPSO did not properly handle their complaint, 
either through a presumption in favour of public bodies, ineffectual 
investigative procedures or sheer inefficiency prior to October 2005. 
 
In my own case, the Ombudsman’s “Monthly Commentary” noted that a 
“finding” had been made and that my complaint against a public body had 
been partially upheld – this document as the Committee will know has a wide 
circulation but no legal effect. The “Final Report”, however, made no mention 
of either fact but went on to “commend” the body for doing what it was 
statutorily bound to do anyway. This has allowed the body in question to 
ignore the question of maladministration, and to continue as though nothing 
had happened. I suggest this represents a considerable waste of public 
resources and is yet a further reason why Audit Scotland’s stance is 
unsupportable. 
 
No reasonable person would expect every complaint to be well-founded or 
upheld by the Ombudsman, but the figures suggest that the large numbers 
not upheld or otherwise dismissed are a statistical improbability in the overall 
picture. Mr.        offers in his response to provide Committee Members with 
further details of my specific complaint; it might well serve the interest of all 
parties were Members to take this offer up and note, amongst other things, 
the apparently intimate relationship between SPSO staff and staff within the 
body complained of - something which in itself is not likely to foster a 
dispassionate examination of the facts. The SPSO chose to disregard the 
actions of a public body effectively manipulating the relevant legislation to 
improve its’ performance figures whilst disadvantaging a member of the 
public, and ignored the possible application of the Disability Discrimination Act 
to this case - in so doing it precluded me from seeking redress under that Act 
as it had become time-barred. 
 
2. AUDIT SCOTLAND The response from the Auditor General for Scotland is 
not entirely unexpected, following as it does a well-rehearsed routine. What 
seems to have been addressed mainly is the possibility that the SPSO will 
undergo major change in the future both in the way it operates, and in the 
scope of its’ remit. The Petition, on the other hand, seeks to have the SPSO’ 
past operations examined. A promise of better performance in the future is 
scarcely good reason not to audit past performance, which as I understand it, 
is what audits are often for. 
 
The breadth of dis-satisfaction with the SPSO, backed up by facts and figures, 
renders Audit Scotland’s perverse disinclination to explore this body 
unsupportable. 
 
3. THE SCOTTISH GOVERNMENT This response might well be a mirror 
image of Audit Scotland’s view of the situation. The smokescreen of FCSAG’s 
recommendations to Ministers seems to be just that - a smokescreen to cover 
inaction regarding the SPSO’s dismal performance since inception and an 
attempt to sweep under the carpet the disappointment and disillusionment of 
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hundreds, perhaps thousands, of those who have neither the means nor the 
inclination to seek a Judicial Review. 
 
CONCLUSION The Petitioner requests the Public Petitions Committee to look 
once more at Audit Scotland’s response, and to consider whether a further 
approach or other action might be taken to bring the operation of the SPSO 
fully to MSP’s attention. 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM MIKE RUMBLES MSP

I am astonished to hear of the proposal put to the Committee by Mr Tom McCabe 
MSP on behalf of the SPCB to amalgamate the Scottish Parliamentary 
Standards Commissioner with the Standards Commission for Scotland and the 
SPSO. As I understand it, no consultation with either MSPs, members of the 
public or the Scottish Parliamentary Standards Commissioner has taken place to 
ascertain the value of the current system in the light of experience. Nor indeed is 
it apparent that any evaluation has even been attempted by the SPCB on any 
evidential basis. 

I can assure members of the Committee that in the First Parliament a great deal 
of evidence was taken during a nine month long enquiry by the Standards 
Committee on this very issue, which then resulted in a lengthy process to take 
through Parliament a Committee Bill establishing an Independent Standards 
Commissioner, appointed by MSPs and reporting to MSPs.  

MSPs examined in detail all the alternatives to the establishment of a fully 
Independent Parliamentary Standards Commissioner. We rejected the idea of 
merging the role with that of the then proposed Standards Commission for 
Scotland. We did this for a specific and very important practical and constitutional 
point. MSPs are required in Parliament to hold the government to account. If the 
person responsible for investigating complaints against MSPs while they are 
engaged in that work is appointed by Scottish Ministers or indeed is part of an 
organisation whose management is appointed by Scottish Ministers, then the de-
facto independence and integrity of that office must be compromised. 

If the aim of the proposal by the SPCB to amalgamate the Parliamentary 
Standards Commissioners Office with any other body is to save money then this 
proposal is flawed. Any examination of the costs of the Scottish Parliamentary 
Standards Commissioner will see that by any measure it is already cost-effective. 

I urge the Committee to maintain the independence and integrity of the office of 
the Scottish Parliamentary Standards Commissioner.

Mike Rumbles
11 December 2008
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM BARRY WINETROBE 
 
I wish to submit the following as evidence to your enquiry, in the hope that it 
contributes towards providing the necessary historical, comparative and 
evidential context that will enable your inquiry to produce an analysis and 
recommendations that are based  
 

• fully on the Parliament's Founding Principles;  
 
• as much on evidence as on experience;  
 
• on the lessons of the decade of the creation and development of 

devolved Scotland's Parliamentary Commissioners and their 
relationship with the Parliament and with the Executive/Government, 
and of the parliamentary and other literature on this topic, and  

 
• on the lessons from the relevant comparative experience of other 

jurisdictions within the UK and elsewhere, especially in similar 
Commonwealth parliaments in New Zealand, Canada and Australia.  

 
 
EVIDENCE: EXTRACTS TO NOTE IN BOLD (Nos. 1. 3 and 6) 
HARD COPY OF EVIDENCE RECEIVED IS HELD BY THE CLERK TO THE 
REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
 
1.      Oonagh Gay & Barry Winetrobe, Parliament's watchdogs: at the 
crossroads, Constitution Unit/Study of Parliament Group, December 2008 
(Chapter 3 deals with Scotland, Chapter 7 Australia and New Zealand 
and Chapter 10 Way Forward?) 
 
2.      Oonagh Gay & Barry Winetrobe, Presentation to the launch seminar for 
the 2008 Report, Constitution Unit, 11 December 2008 (held by Clerks) 
 
3.      Oonagh Gay & Barry Winetrobe, Officers of Parliament: transforming the 
role, Constitution Unit, April 2003 (Part III deals with early development in 
Scotland); 
 
4.       Oonagh Gay & Barry Winetrobe, Parliamentary audit scrutiny: 
innovative & effective?, Constitution Unit, April 2003 (commissioned by Audit 
Committee) (held by Clerks) 
 
5.      Oonagh Gay & Barry Winetrobe, Presentation to Finance Committee 
seminar April 2006, prior to its Accountability & Governance inquiry (held by 
Clerks) 
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6.      House of Commons Public Administration Select Committee, Ethics and 
Standards: the regulation of conduct in public life, 4th Report, 2006-07, HC 
121, April 2007: 
http://www.publications.parliament.uk/pa/cm200607/cmselect/cmpubadm/121/
121i.pdf  
(pp24-26 examines Scottish parliamentary commissioner system) 
 
7.      Other relevant material, cited at http://www.ucl.ac.uk/constitution-
unit/events/2008/seminars/parliamentandwatchdogs.htm  (held by Clerks) 
 
 
Link to reports by Oonagh Gay and Barry K Winetrobe 
 
1. Parliament’s Watchdogs: At the Crossroads (No.144) 
2. Parliamentary Audit Scrutiny: Innovative and effective? (No.103) 
3. Officers of Parliament – Transforming the role (No.100) 
 
http://www.ucl.ac.uk/constitution-unit/publications/author/winetrobe.htm
 
 
Barry K Winetrobe 
14 December 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM M VESCO 

MALADMINISTRATION BY LOCAL AUTHORITIES – FAILURE TO APPLY 
REGULATIONS 

The complaint was first made to Midlothian Council in November 1998 and 
refers to the location of a neighbour’s flue terminal, the emissions from which 
discharge into my windows directly opposite across the boundary. The 
terminal is approx. 360mm from the boundary. There are statutory 
Regulations regarding the placement of flue terminals. The location of this flue 
terminal is in breach of these statutory Regulations.  

After much correspondence with Midlothian Council, on 25 March 2002, I 
contacted the Ombudsman over concerns that the discharge from the flue 
entered my windows.  

From Ombudsman 28.3.07 
"...It is unclear ... how you consider the Midlothian Council ... are at fault 
..." ... the content of the current Building Standards Regulations as a 
statutory instrument is a matter for the Scottish Executive ... the local 
authority’s role as building authority is to administer the Building 
(Scotland) Acts and the related statutory instruments ... if you wish the 
Commissioner to consider how Midlothian Council have handled the 
matter over the past two years he would need to have sight of your 
correspondence with the authority ... 5.04.02. 

Had the Ombudsman been aware of the content of the Regulations, he could 
have informed me that the local authority was giving advice that was both 
inaccurate and misleading. The matter should have been resolved at the 
outset. I did not know the content of the statutory instruments so I presumed 
that the Council was already following the statutory Regulations – which I 
thought were unfair. I then pursued what I thought were unjust Regulations 
through an MP. 

This led me to research the Building Regulations, Technical Standards and 
British Standards at Central Library, George IV Bridge, Edinburgh; Scottish 
National Library; Advocates’ Office, George IV Bridge, Edinburgh; Local 
Library; SBSA website, and the Internet.  

To Ombudsman 9.07.04 

... the BSI Regulations clearly state that: "... The terminal should be 
positioned so that the combustion products do not cause a nuisance, 
for example, not onto a passageway, pathway or over adjoining 
property. 
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From Ombudsman 12.07.04  

I advised you in my letter of 17 December that we would not 
acknowledge or reply to any further letters from you about this 
complaint unless you provided new evidence which would enable the 
Ombudsman to investigate it. Your letters do not provide any evidence 
of maladministration on the part of the Scottish Executive or Midlothian 
Council.  

To Ombudsman 13.07.04 

With reference to your letter of 12 July 2004, my letters of 8 and 9 July 
2004 did in fact put forward new evidence (with referenced statutory 
sources) which would enable you to investigate the complaints of 
maladministration against the Scottish Executive and the Council. ... 
(Details of Regulations are attached.)  

From Ombudsman 20.08.04 

(re regulations governing flues) ... You say that you have new evidence 
about your complaint from British Standards ... However, my view is that 
this is not relevant evidence. ... while these are clearly important 
recommendations, the relevant regulations for the siting of the flue 
terminal remains the Building (Scotland) Regulations 1990. Because of 
this I can see no grounds for looking again at your complaint. 

To Ombudsman 24.08.04 

... the British Standards Regulations are an integral part of the Scottish 
Building Regulations. 

From Ombudsman 3.09.04 

... decided that your letter should be referred to a Deputy Ombudsmen 
for consideration. ...  

From Deputy Ombudsman – 16.11.04 

... my decision ...You state clearly in your letter dated 24 August 2004 ... 
that you are not complaining about the regulations governing the 
placement of flues, but the inaccurate and misleading information you 
were given as the regulations. ... I have read and considered all the 
correspondence relating to your complaint. ... there are no grounds for 
this Office to look again at your complaint. My reason for this decision is 
as follows. It is clear that you remain dissatisfied with the position of the 
flue pipe, however, I cannot see from your recent letters that you have 
submitted any new relevant evidence or arguments that would persuade 
me that the decision made in relation to your complaint, as stated, was 
wrong. Therefore, I confirm that our file on the matter remains closed ....  
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To Ombudsman – 17.11.04 

... from the statutory Scottish Building Regulations – and the British 
Standards – ... the decision taken by the Scottish Executive regarding 
my complaint is most decisively wrong. So how can you possibly say 
that you can see no relevant evidence? Can you give me evidence to 
support your claim that the Scottish Executive complied with the 
statutory Building Regulations and the British Standards with regard to 
my complaint?  

From Ombudsman 22.12.04  

... The reasons relating to the decision in relation to your complaint have 
been set out in previous letters to you from this Office. It is clear that 
you have a continuing concern, but I remain of the view that there is no 
basis for the Ombudsman’s further intervention in your complaint. I 
must, therefore, ask you to consider this correspondence closed.  

This complaint is still being pursued with the Scottish Building Standards 
Agency, who are equally evasive regarding the application of the statutory 
Regulations.  
 
M Vesco  
15 December 2008 

 

BUILDING REGULATIONS: TECHNICAL STANDARDS (For compliance 
with the Building Standards (Scotland) Regulations 1990 

F3.8 Protection from products of combustion: The requirements of F3.8 will be 
met where the flue system is installed in accordance with ... BS 5440 Part 1: 
1990 

BS 5440: Part 1: 1990 Termination:  

The terminal shall be positioned so that combustion products can safely 
disperse at all times. ... The terminal should be positioned so that the 
combustion products do not cause a nuisance, for example, not onto a 
passageway, pathway or over adjoining property.  

Commentary and Recommendations on 6.1.2 (page 42 BS) ... the position of 
the terminal should be such as to minimize the risk of re-entry of 
combustion products through openable windows, vents etc. of opposite 
or adjacent properties. A plume of products of combustion may be readily 
observed, especially in cold weather or if a condensing appliance is involved. 

It is recommended that a fanned flue terminal should be positioned … so that 
the products of combustion are not directed to discharge across a 
boundary.  
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............................................................................................................................ 
FLUE TERMINALS - THE GAS SAFETY (INSTALLATION AND USE) 
REGULATIONS 1998 The Health and Safety Executive / Local Authorities 
Enforcement Liaison Committee (HELA) 
Regulation 27(5) – flues 
44 This new provision prohibits the installation of a flue, otherwise than in a 
safe position, and is linked to the change to reg 8(1). The ACoP commentary 
calls for flues to be sited so as to discharge at a safe distance from any 
boundary with adjoining premises, to avoid possible gas safety problems 
should later extensions or alterations be made to the adjoining premises. The 
regulations are made under a general provision that is contained in an Act of 
Parliament, in this case, the Health and Safety at Work Act 1974. They are 
approved by Parliament and are generally absolute legal standards. Failure to 
comply with the requirements is a criminal offence that could result in 
prosecution..." 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM CONOR MCNALLY 
 
I understand that you are conducting a review of the SPSO. 
 
I have experience of using the SPSO to pursue a complaint involving   
GHA (overcharging of VAT on home improvements), and would like to   
offer the following recommendations for the future improvement of the   
service: 
 
(1) Allow more discretion on validating the complaints.  SPSO rejected   
my complaint because I had not gone through GHA's long-winded   
complaints process, despite me offering clear evidence that GHA had   
already dismissed the complaint at the highest level board meeting,   
and that achieving a resolution was time-critical with a limited   
window to appeal the VAT decision. 
 
(2) Don't let SPSO hide behind the organisations' own complaint   
processes.  My experience of GHA is that it is virtually impossible to   
get to the point where SPSO would actually validate a complaint.  Let   
SPSO audit whether the oganisation's process is actually reasonable   
and effective. 
 
(3) Allow SPSO to rule on cost.  Another reason that SPSO rejected my   
complaint was because it apparently does not have the power to rule on   
matters of cost or value for money.  This oversight means that GHA can   
charge me what it likes, and I have got absolutely no recourse when it   
proves unreasonable. 
 
(4) SPSO shouldn't send the complaint verbatim to the orgainsation.    
Despite SPSO ruling my complaint invalid, they still sent it verbatim   
to GHA.  This action weakened my own case, and would also have   
intensified any harassment or bullying had this been taking place.  If   
SPSO decides that a complaint is invalid, then they should explain the   
situation to the complainant, and there is no need to involve the   
organisation. 
 
(5) Don't insist on such secrecy.  Despite its decision to reject my   
complaint, every letter I got from SPSO contained prominent warnings   
about it being an offence to discuss the contents with anybody else.    
Such warnings left me feeling very isolated about the next stage of my   
complaint. 
 
(6) Offer more help to the complainant.   SPSO left me feeling that it   
simply did not want to help -- only to dismiss my complaint as quickly   
as it could and leave me on my own.  It could certainly have offered   
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more help and empathy. 
 
Happily, after recovering from my poor experience with SPSO, I    
achieved a successful outcome to my complaint through a different   
route -- sustained public pressure, and an appeal to the VAT and   
Duties Tribunal.  It is unfortunate that SPSO had not encouraged this   
path itself. 
 
I wish you well with your review of SPSO, and hope that it results in   
a more effective service. 
 
Let me know if I can provide any further information that will help   
your study. 
 
Conor McNally 
4 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM AILEEN CROSBIE 
 
I would submit the following statement regarding my experience in dealing 
with  
  
THE SCOTTISH PUBLIC SERVICES OMBUDSMAN
  
I battled with the SPSO for Four and a Half years regarding a simple 
complaint made against the NHS.  
  
At this point I think it best that I briefly describe how the SPSO dealt with my 
complaint. They called for all my Medical Records, of which very few were 
relevant to my complaint, and then sent them to the Parliamentary and Health 
Ombudsman in London with a short series of questions asking for their 
advice. The Parliamentary and Health Ombudsman felt he was inadequate to 
answer these questions and commissioned a report from an External 
Professional Adviser (EPA) who eventually replied. 
  
The battle was protracted because my complaint went through the above 
process and at the end of it the Investigation Branch decided that there was 
no complaint to answer. The reasons given were so pathetic I appealed to the 
Quality Manager highlighting the total inadequacy of the investigation. The 
Quality Manager appeared to agree with me because he ordered another 
investigation to be carried out and the above process was repeated with 
another EPA.  
  
The result of this second investigation was the same and I won another 
appeal to a second Quality Manager, who spoke to me and agreed with my 
complaint but was not able to overrule a decision of an Investigation Manager. 
She referred it to the SPSO herself, Prof Brown.  Prof Brown was not 
persuaded by her Quality Manger and referred it her Deputy in charge of the 
Investigation Group for further investigation.  Eventually after much prompting 
he inevitably refused my complaint giving further and even more pathetic 
reasons. I appealed to Prof Brown directly who denied my appeal and she 
instructed that my file be closed and that no further correspondence should be 
entered into. 
  
 I have a long and detailed correspondence with the SPSO and have attached 
one letter to show the attitude of the SPSO and to confirm what I have said 
above. 
  
In a letter from Prof Brown she stated that she considered my complaint had 
been investigated. As such she should have laid a report before Parliament. 
In a letter dated 30th July 2008 to Alex Ferguson I asked for his help in 
persuading Prof Brown to publish this report. She refused him on the grounds 
that when the complaint was lodged it was not classed as an investigation and 
therefore there was no requirement to do so. It was disappointing that Alex 
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Ferguson accepted this statement. I did expect him to apply a little more 
pressure in spite as he made it quite clear that the Scottish Parliament had no 
locus to intervene with the Ombudsman. 
  
The purpose of the above is to give the background to the following 
submissions. 
  
Submissions
  
1)  It is absolutely essential that the personnel of the SPSO have knowledge 
and experience of the subject they are expected to deal with.. This should 
enable them to make better decisions. It should also prevent them having to 
consulting outside organisations, incurring this additional expense, which 
must be quite considerable’ and to speed up the whole process. In my own 
case it was quite obvious they had no medical knowledge and no knowledge 
of the NHS. 
  
2)  The submissions of the complainant are completely ignored. All 
statements and recollections of the complainant are dismissed. Investigating 
Officers made no effort to “consider the concerns” expressed by the 
complainant. 
  
3)  Any decision made by an Investigating Officer appears to be inviolate. 
Management appear to be prepared to go to any lengths to justify a bad 
decision and not to reconsider and admit they were wrong. 
  
4)  At no time is the complainant consulted. The SPSO is not really concerned 
to speak to the complainant and certainly not to be clear as what the 
complainant wishes to accomplish. An Investigating Officer does not have to 
explain to the complainant how he intends to proceed nor get some form of 
agreement that this will satisfy the complainant. 
  
5)  The Ombudsman is able to publish their report without fear of 
contradiction. There is no right of reply. I have no doubt that any report laid 
before Parliament on my case would not have withstood public scrutiny. 
  
Final Comments
 
In my dealings with the SPSO I formed the impression that it was an 
enthusiastic amateur organisation. It was totally lacking in profession 
expertise, openness and transparency, and the determination to carry out the 
ideals and objectives written up on their website. With the passing of 
Professor Brown I hope a successor can be found who will have the insight 
and energy to drive this organisation forward to meet its objectives as detailed 
on its website. I do not see this successor coming from within the 
organisation. Goodness knows how the present organisation will cope with 
complaints about the water industry and the Scottish Prison Service. 
  
Many of the points I have raised can be dealt with by adequate training and 
good management. There has to be a management policy to be more open 

 2

648



and transparent and a willingness to communication with the complainant. 
However there are two items which I do think this committee should 
reconsider. 
  
1)  The Scottish Parliament’s ability to supervise and assess the performance 
of the SPSO. No public service organisation should have the complete and 
utter freedom that the SPSO has been given.  
  
2)  There must be a “right of reply” available to the complainant, even if it is 
only the ability to make comments as part of the report the SPSO lays before 
Parliament 
   
Thank you for the opportunity to make this submission. I hope it is relevant 
and you find it informative 
  
Aileen E Crosbie RGN, OHNC, HVD,.BA Comm. Health 
06 January 2009 
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SUPPORTING DOCUMENT 
 
 
SPSO 
4 MELVILLE STREET 
EDINBURGH 
EH3 7NS 
 
FAO  Professor Brown, SPSO 
   
Your Reference 200401158 
 
Dear Professor Brown. 
 
Thank you for your letter of 17 March stating you intend writing to Lothian 
NHS Board on points I have made. I find this most encouraging. 
 
Turning to Para No 1 of your letter you write 
 

“While I appreciate your strong feelings on this matter, I have already 
explained, as have my colleagues, why the SPSO are unable to uphold your 
complaint in the way you wish.” 

 
My representation of my case is not motivated by strong feelings but by an 
expectation of receiving justice based on the facts outlined in my complaint. 
You write that your colleagues are unable to uphold my complaint. This is not 
correct. Mr     ’s first rejection of my complaint was itself rejected my Mr       , 
the then Quality Manager, who instructed him to try again. His second effort 
was again rejected, this time by Ms       , Mr        ’s successor as Quality 
Manager. Mr         ’s effort was, as I pointed out to you, extremely flawed, and 
you have found it necessary to conduct your own review.  
 
My letter of 25 February pointed out to you the facts of my case. These 
directly contradict your conclusions. You maintained that that there was no 
failure on Dr           ’s part to diagnose my condition whereas I maintain he did 
not make the slightest attempt to make a diagnosis. If you think he did make 
a diagnosis please inform me what his diagnosis actually was and 
where I can find it documented in the evidence you have obtained. 
 
Dr            , who did give me a diagnosis, noted my medical history and 
symptoms, noted the physical tests he performed and noted his diagnosis in 
his notes of my consultation. This is standard practise in the medical 
profession. Only if you can indicate to me exactly where and what Dr        
……’s record of his diagnosis is, and how he made it, can  I accept that 
my complaint should indeed be rejected! 
 
SPSO, and yourself in particular, have never attempted to answer any of the 
questions I have asked or reply to any of the points I have made. If you could 
do that, you would unequivocally be able to reject my complaint, and I would 
be able to accept your decision. You have always rejected my version of 
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events. If you could accept what I have said has a grain of truth in it, you 
would have no option but to uphold my complaint. I hope you will be fair 
enough to reconsider your decision! 
 
Yours faithfully 
 
Aileen E Crosbie 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM MARY C BAXTER AND LOUISA BEVERIDGE 
 
Dear Sirs, 
  
Please find attached our comments regarding our experiences of using the 
Scottish Public Services Ombudsman during the last 4 years. We have also 
cut and pasted a second copy below in case you are unable to open our 
attached file 
  
We are happy to answer any questions regarding our experiences. 
  
Yours faithfully, 
  
Mary C Baxter and Louisa Beveridge 
  
  
“True reconciliation does not consist in merely forgetting the past.” - Nelson 
Mandela  
  
We have had issues with the services from East Dunbartonshire District 
Council from 2002 to current. We had two areas of complaints.  
 
1) The care our parents received whilst in their own home and  
2) The way complaints were mishandled by the council. 
 
The Care issues were dealt with in a satisfactory manner by the Care 
Commission who upheld all our complaints. Complaint handling has never be 
satisfactorily addressed. The Ombudsman has been involved from June 2004. 
Have they actually made a meaningful improvement to public services - well 
no, in fact they have made a poor situation worse. 
It is not possible to fool all of the people all of the time. Charles Dickens used 
the Circumlocution Office to ridicule the processes of government in Little 
Dorit which was first written c. 1856. 153 years later the Circumlocution Office 
is alive and well in Scotland only it is currently called the Scottish Public 
Service Ombudsman. Its not fooling the Scottish people any more than the 
original. 
We have experienced four issues with the Ombudsman’s Office that should 
be examined in detail. 

 
What is the remit of the Scottish Public Services Ombudsman? 

  
The time scales that the Ombudsman’s Office works to? 

  
The quality of the staff at the Ombudsman’s Office 

  
The volumes of complaints that are dealt with at the Ombudsman’s 
Office. 
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We received a draft report regarding our complaint date 29 August 2008. We 
finally understood that the process of the Ombudsman’s Office is not to even 
attempt to investigate past events. No improvements is the accepted 
outcome. This is all despite the obvious significant cost to the public incurred 
in preparing this report. The report included a lack of investigative processes, 
several significant inaccuracies and a deep misunderstanding of certain basic 
concept including the differences between minutes and notes and the 
fundamental principles of an Independent Review Panel.  
  
What is the remit of the Public Services Office? 
  
We are still not sure - is it to help councils improve services? Is it to apportion 
blame when individuals fail to carry out their allotted public functions? Is it to 
assist individuals pursue rightful complaints to an ultimate conclusion? The 
literature that we have been able to find on line is all rather vague. In our 
innocence we thought that the Ombudsman’s office was a source of 
arbitration which would hear the case from both sides and then give a clear 
judgement with succinct and useful recommendations. We fully anticipated 
that our case would be investigated by a mature, well trained and highly 
capable individual. Anything less than these high ideals is a waste of 
public funds. 
  
The time scales that the Ombudsman’s Office works to? 
  
We first asked the Ombudsman’s Office for help 3 June 2004. We were 
advised to return to the Council because we had not had a CRP Hearing. The 
Chief Executive of the Council totally misunderstood the process and was 
advised by the Ombudsman’s Office by two letters dated 21st July 2004 & 9 
August 2004 yet despite the “Power” of the Ombudsman this correspondence 
did not result in a timely CRP Hearing. From the date of the Ombudsman’s 
letter it took a further year before this hearing took place on 4 August 2005. 
This hearing was only finally arranged after we had written to all of the 
elected councillors to see if any of them could actually cause the CRP 
Hearing to take place. During all this extended period of time we had no 
further support from the Ombudsman’s Office. 
We found the CRP Hearing extremely intimidating and yet we could not afford 
professional assistance. In contrast the Council had their entire administrative 
Department to make all the arrangements including their legal adviser who is 
funded by our tax pounds. We pay for the oppositions legal adviser yet can’t 
afford our own representation! Finally the judges - three independent retired 
social workers chosen by the Council that we were complaining against - this 
does not seem like transparent justice to us. 
  
Despite all of our above noted reservations the CRP found about 90% in our 
favour and their report was presented to the Social Services Committee on 8 
November 2005. We had been previously advised in writing by Council 
Officials that our response would also be presented to this elected body. It 
was withheld. We learned it was being withheld during the course of the 
meeting when the same legal adviser told the councillors it was being withheld 
- no one ever actually told us that the parameters had changed. This entire 
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event was omitted from all public records. Please note we were only allowed 
to attend this meeting as silent observers so we held our silence whilst the 
entire council machine walked all over us. It is hard to describe the 
devastation. We had mistrusted the Council from 2002 - to June 2005 and 
then tried very hard to trust that these administrative employees of the council 
would be independent. We felt like total fools to have placed our reliance on 
these individuals who had abused and betrayed us yet again. 
  
It took several months to recover from these events during which time we took 
further legal advice and returned to the conclusion that we could not afford 
legal advice so once more we went back to the Ombudsman after a series of 
unsatisfactory correspondence and one meeting with a senior council official 
during which time we attempted a reconciliation process but were rebuffed. 
  
Our formal complaint against the process of the CRP Hearing and subsequent 
actions of the Council were lodge with the Ombudsman on 31 August 2006. 
The draft report which is now the subject of a formal complaint was sent to us 
on 29 August 2008. It took two full years to write a pleasant, meaningless, 
sanitised, fairy tale. (Perhaps a more accurate statement is that it would be 
the subject of a formal complaint if the Ombudsman’s Office could receive 
mail. We first sent a complex mailing to Alice Brown by Recorded Delivery on 
the 9 December 2008 then by email on 2 further occasions during December 
2008. Each time we phoned these mailings had not been received. Finally we 
hand delivered a copy on 3 January 2009 which has finally been 
acknowledged. Thus nearly one month and four copies to send a complex 22 
page mailing to Alice Brown. 
  
The quality of the staff at the Ombudsman’s Office 
  
Our Complaint was assigned to a Complaints Handler. He took far too long to 
pursue some relatively simple issues. He was unable to comprehend the 
basic issues. The independence of the CRP had been compromised by 
actions of the council. The council had confirm in writing that they had taken 
this action in a letter to the Ombudsman dated 13 September 2006. This letter 
was clear evidence that the independence of the Complaints Review Panel 
had been breached. The Ombudsman should have completed the 
investigation very quickly on receipt of this letter. The only conclusion that we 
can draw is that the complaints handler did not understand the significance of 
this major piece of evidence. That he lacked the required skills to carry out his 
allotted task.  
At the start of the CRP Hearing we advised that the meeting was being 
minuted. We were introduced to a young lady as the minuter. Many months 
later we were finally told by Council Officials that the meeting had not been 
minuted. Our complaint was that Council Officials had lied at the start of the 
CRP Hearing by stating the meeting was being formally minuted. The 
enormity of this complaint was never understood by the Ombudsman. We told 
the Ombudsman that we believed that the Panel members considered that the 
meeting was being formally minuted. We stated that we would accept the 
witness statements of the panel members. If the panel members said that the 
meeting had not been formally minuted we would accept their verdict. In 
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actual fact nothing happened. Some documents were sourced from the 
council. No personal meetings ever took place between us and the 
Ombudsman and very obvious basic principles were entirely misunderstood. 
The final draft report was sent to us on 29 August 2008 with an accompanying 
letter saying that the author no longer was in that position and that all 
correspondence should now be address to a newly appointed complaints 
handler. This new handler could not possibly spare the time to become 
familiar with the complex details of our original complaints. 
We wrote a point by point review of the errors, etc in the draft report. This was 
basically dismissed by the 2nd handler. Again we could only conclude she was 
very poorly qualified to undertake her appointed role. She stated that the 
difference between notes and minutes was purely semantics! She was rude 
both on the telephone and in letters. 
 
We have two excellent reports regard our complaints which allow us to 
benchmarks the very poor quality work undertaken by the Ombudsman 

 
We lodged a complaint with the Care Commission on 18 December 
2004. Their report was produced on 26 May 2005. This report upheld all 
our complaints and was the result of a well thought out investigation 
conducted by a committed and intelligent individual who knew his 
objective. To establish the problems, establish the truth, where possible, 
and make practical recommendations. He interviewed family members 
and many council employees. This work had an end result in view. To try 
to an ensure that basic mistakes were not repeated and repeated. It took 
the Care Commission only 5 months to complete a professional 
investigation and produce a comprehensive series of recommendations. 
  
The Report produced by the Volunteer Complaints Review Panel 
Members upheld virtually all of our complaints and was again a very 
clear examination of the facts as presented to them. The work was 
undertaken quickly and with integrity. The only issue with this report is 
that the council took the opportunity to skew it by supplying the panel 
with inaccurate notes of the CRP Hearing which were presented to the 
panel as an accurate, public, shared minute of the meeting. (this 
inaccurate note was only released to the family through the 
Ombudsman’s office 14 months after the CRP Hearing took place) 

 
Because the ombudsman’s office would not write to the panel members to 
obtain witness statements regarding the minuting of the meeting we finally 
decided to undertake this investigation ourselves. We wrote to the 3 panel 
members on Monday the 2 November 2008. On Saturday 7 November 2008 
two had replied stating that they believed that the meeting had been minuted 
by the young lady introduced as the minuter. (the 3rd panel member did not 
receive our letter) 
  
We achieved, in 6 days, a basic very, very simple investigation; which the 
ombudsman’s office was unable to achieve, in over two years. 
  

 4

655



If other bodies can produce good work; why can’t the Ombudsman’s Office? 
Is it because, no one actually wants the truth to be exposed in public? Surely 
the true remit of the Ombudsman’s office is to delay and fudge; until 
complainants, just finally, give up and go away? Just the way a good 
Circumlocution Office should operate! 
  
The volumes of complaints that are dealt with at the Ombudsman’s 
Office. 
  
The Ombudsman’s Office uses the excuse, that they receive a very large 
volume of complaints, and because they have finite resources, they are 
struggling to give each complaint, the time required, to fully investigate. This is 
not only an excuse; it is a self fulfilling and circular argument. Councils are 
very well aware of how to play the current system and break rules with scant 
regard to the consequences; because there are virtually no consequences. 
Thus, with impunity, Councils frequently behave as though they are above the 
law; because effectively they are. The ombudsman’s office, tinker and play at 
the very edges and councils know they are the stronger body; and treat 
complainants with an arrogant lack of respect. 
  
If councils knew, they were overseen by effective arbitration, they would stop 
behaving quite so arrogantly. Public services would actually improve; and 
actually serve the public. The current system places all the power, in the 
hands, of paid public officials: who frequently act as mini tyrants - masters of 
all they can get away with. Open any Scottish newspaper, on almost any day 
of the week, and turn to the letters page. The Scottish people are disillusioned 
with Government; and Local Authorities, in particular. Fix the Ombudsman’s 
Office, and a significant improvement in democracy, would be the result. 
  
Summary 
  
For many Complainants the day they write a formal complaint to the 
Ombudsman is seen as the end of a traumatic period in their lives. They have 
disagreed and found fault with a large public organisation; and have lost. They 
are tired, disillusioned and distraught. Why do people bother to complain? Is it 
all about compensation? No: that is so easy; so cynical. People complain, 
because an injustice has occurred; and what they are asking for, is for the 
issues to be properly investigated, by skilled investigators, within a relatively 
short period of time; and for a judgement to be made, which actually causes 
improvements; so that their very, personal and very, miserable experience; 
was not all in vain. 
  
This is not some simple, academic exercise. There have been many issues 
presented in the press and media this winter; which have as a central tenant 
the issue that early complaints were ignored; and finally a child is dead; two 
daughters have been vilely abused by their father for many, many, years; a 
child is kidnapped by its own mother, etc, etc, etc. 
  
A complaints system can actually work, if individuals accept, that they are not 
perfect. Public employees; specifically senior public employees, must accept, 
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that they work for the public; and not only for their position of power and 
salary. 
  
An effective, complaints system, should improve public services. The current 
system, costs a great deal of tax pounds; and does not work. 
  
During this 6 year period, in our family, the following events have happened; 
 

Two beloved parents/grandparents have died; 
One baby has been born; 
One person has had breast cancer and recovered; 
Two people have got honours degrees; 
Careers have been started 
Houses have been bought and sold; 
A profitable business has been established; 
Two well loved dogs and three precious cats have died; 
Happy holidays have taken place; 
Eight children have been cared for, loved and educated; 
Livings have been earned; 
Driving tests passed; 
Family picnics have been enjoyed; 
House have been decorated; 
Gardens tended; 
Training courses undertaken; 

 
And so very much, more. In other words, this family of 13 deeply attached 
individuals, have carried on living well; whilst the process of trying to improve 
public services has been a part of our lives. This complaint is in no way our 
raison d’etre; just, one more thing, we try to do properly; as good citizens. 
  
Your committee arguments; will be conducted, within; a formal, narrow, legal 
remit; but if, you do not include, the fundamental needs of government to 
produce justice for all; you will miss the point of government; which should be 
to strive, to be human. 
  
“Every segment of our population, and every individual, has a right to 
expect from his government a fair deal” - Harry S. Truman 
 
7 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM GEORGE FOULKES MSP

Trish Godman 
Convener of the RSSB Committee 

Dear Trish 

I understand that the SPCB is reviewing the SPCB supported Bodies and you 
chair the Review Committee. 

My concern arises in relation to the Scottish Parliamentary Standards 
Committee.  An SNP researcher sent a complaint about me to the Commissioner 
which resulted in an exchange of correspondence with Dr Dyer. 

The Commissioner concluded that not only had the complaint not provided 
sufficient evidence to uphold the complaint, but that he had provided no evidence 
what so ever. 

Surely the time and money spent in pursuing this clearly mischievous complaint 
could be avoided if complaints which did not include any evidence whatsoever 
should not be pursued. 

George Foulkes MSP 
12 December 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM MR DAVID HEROLD  

I am writing to you in respect to petition PE 1076, and in regard to your 
current Review of the SPSO and the problems that I have also encountered 
whilst having used the services? of the SPSO.  

Firstly, I sent an official complaint to the SPSO, in 2004 regarding several 
issues relating to my experiences whilst registered at my home town health 
centre (NHS Borders) with the Kelso Medical Group Practice.  

These issues related to an incident that occurred in 2003, that left me in a 
truly terrifying and debilitating state, and the health care received prior to and 
then following the incident and also the personal behaviour received by 
certain GPs of the Kelso Medical Group Practice.  

In my response from the SPSO, I received a letter telling me that they would 
not be taking my complaint any further. As they had evaluated the issues 
within my complaint, and would be do nothing further concerning it. They then 
went on to give their reasons (issue by issue) for not doing so.  

Where upon checking their reasons,(issue by issue) I found that on many, 
many occasions,(to many!) their reasons for not investigating had been 
constructed through the incorporation of blatant and glaring discrepancies 
(Cherry picking of information, omissions of information ,misconstruing of 
information, errors and falsehoods) in regard to the information and data 
which had been supplied to them in my official complaint, and also from my 
medical records)  

In regard to this, was also the very serious matter of false data having been 
stated to me (supposedly) from my medical records. In which the SPSO 
stated (in regard to the medical after-care I am supposed to have had after 
the incident of 2003) that my " Clinical notes over the following months 
refer to various discussions between you and the GP's and various 
treatments and treatment plans”.  

This did not occur, and is not in my medical records (I have a copy!) and 
when I asked the SPSO to send me their copy of my medical notes that they 
had got this from (Data Protection Act request) to which they eventually 
complied, low and behold there was nothing pertaining to this statement what 
so ever in their copy either!!  

I have subsequently written to the SPSO on several occasions asking for an 
explanation to this, to which they have point blank refused to answer this 
matter every single time.  
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There are also other matters, concerning the SPSO, such as Registered Mail 
supposedly not being received, even though one occasion, one of the 
registered letters is mentioned by the SPSO.  Therefore, I do not believe that 
the SPSO have fulfilled their remit from parliament, and I personally believe 
that urgent action is now required in order to rectify this scandalous situation.  

Finally,  

I would also like to say that after receiving notification from the SPSO's in 
regard to their scandalous refusal to investigate a single issue within my 
formal complaint against the Kelso Medical Group Practice .  

I was immediately notified in a letter that only had a scribbled signature (     ) 
which are the initials of Dr                       ,( one of the leading characters in my 
complaint) that I was de-registered from the Kelso Health Centre.  

That ,after having been registered at the Kelso Health Centre “all my life” 
that after, never even so much as having raised my voice to a Health 
professional . I have always treated all Health professionals in the NHS with 
the utmost courtesy and respect !!! and would never behave otherwise. That, 
after having been the poor bloke who was the victim in this matter. That, 
even though I was in a bad condition at the time, still not properly recovered. 
That , even though I was unemployed.(still am) That, even though I had no 
access to private transport  (which would have been pointless anyway, 
because I was in no fit condition to drive) That, even though I live in a rural 
area and the Bus service is appalling to say the least.  

To which I am still not registered with another practice and which I never will, 
(even though, if that means having no medical care available to me, then so 
be it) until justice has been served. For I shall never accept the injustice of 
what has occurred here , to which the SPSO through their scandalous refusal 
to investigate my formal complaint, and the scandalous way (as mentioned 
above) in which they dealt with my complaint when they evaluated it. Have 
allowed the Kelso Medical Group Practice to escape any rebuke and have 
basically given them a quasi official stamp of approval in their favour regard to 
my complaint, for them to now hide behind. Utterly utterly scandalous.  
 
David H Herold  
9 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM IAN FERREL 

I would like to bring to the attention of the committee my experience of the 
Scottish Public Services Ombudsman (SPSO). In November 2006 I decided to 
refer a compliant regarding how my local council had handled my complaint. The 
first draft report by the SPSO was completed in May 2007; however the local 
council refused to accept the findings of this report. A second draft report by the 
SPSO was completed in November 2007: again my local council refused to 
accept this report. I was informed that the SPSO was going to meet with my local 
council to discuss this case. I requested that a reciprocal meeting should be 
arranged in February 2008 and repeated my request again in March 2008 after 
the meeting between the SPSO and my local council had taken place on the 11th

March 2008.

At this point I enlisted the assistance of my local MSP to enquire about my 
request with the SPSO. In April 2008 I decided to start the formal procedure of a 
Service Delivery Complaint regarding how the SPSO was handling this case. The 
written complaint was acknowledged stating that the complaint would be 
investigated by a member of staff who was involved with the original case, which 
I found strange. The letter also stated that I should expect a response within four 
weeks or if not possible an update and an indication of when the complaint will be 
completed, would be sent instead.     

After a number of e-mails and letters even from my MSP the SPSO did not 
respond until the 8th September 2008 some six months after my original service 
complaint letter which is five months late as stated in their own procedures. 

I have had a meeting with the Ombudsman at the start of December 2008 and 
she has personally apologised for the failing of her service in dealing with this 
Service Delivery Complaint and has stated she will look into the original 
complaint against my local council and hopes to have a third draft report 
available by the end of January 2009. 

So to recap my original complaint regarding my local council is still ongoing 2 
years and counting and my Service Delivery Complaint was ignored by the SPSO 
for 6 months even after reminders from myself and letters from my MSP. 

It would appear that the SPSO is totally independent and only answerable to 
itself. In my case the SPSO has failed to supply the service laid down in their 
procedures. I feel there should be some course to refer case like this to a totally 
independent body for intervention.

Ian Ferrel 
11 January 2009 

661



 
EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM ARTHUR MCFARLANE 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE FROM DR J 
WALLACE HINTON AND DR RICHARD F BURTON 
 
In response to the Committee’s general call for evidence, our Report provides objective evidence 
on the biased functioning of the Scottish Public Services Ombudsman’s office. It is based on 
experience with two independent sets of complaints against Glasgow City Council submitted by 
Dr Richard F Burton on behalf of the MPAG (Metered Parking Action Group - an organization 
which supports commuter parking control, but which was formed because of totally inadequate 
public notification and consultation on a Council Order). Dr Burton worked with the assistance of 
MPAG colleagues (especially Dr J Wallace Hinton) and many members of the public. 
 
Our report here relates directly to the published remit of the Scottish Parliamentary Committee 
which is to report on whether“….alterations should be made to the terms and conditions of the 
office-holders and the structure of the bodies supported by the SPCB……and to make 
recommendations accordingly”. 
 
On the basis of our devastating experience, explained below, we propose that the SPSO Office 
be abolished in its present form and re-established with unbiased lawyers taking on the jobs 
currently enjoyed by ex-Council employees. (Currently eleven SPSO employees are from the City 
Councils alone!). We have substantive evidence of a cosy relationship of Council employees with 
Ombudsman officials. (The latter could be employed instead in dealing with complaints about 
prisoners and the water industry within the SPSO as proposed by The Cabinet Secretary, John 
Swinney MSP, who also suggested re-deployment when Office functions are changed.) 
 
 Our report is directly relevant to the statement made by John Swinney in the parliamentary 
debate on the Crerer Report “ We will formalise the independence of bodies that scrutinise 
services to give public assurance that their reports and findings are free not only from the 
influence of those delivering the services, but from political interference.” It can be seen that our 
report is directly relevant to the five principles enunciated by Prof Crerar in her Review of 2007 on 
complaints handling of public services in Scotland, section 7.3. She states: “We have concluded 
that five principles should govern the application and use of external scrutiny – public focus; 
independence; proportionality; transparency; and accountability.” 
 
From examination of the Crerar Review (Sept 2007) into complaints about the handling of public 
services in Scotland, it is clear that the views of public users of the SPSO regarding Councils had 
not been sought. We therefore report on our depressing experiences of the biased way our two 
submissions about the behaviour of Glasgow City Council were brushed aside by the SPSO 
officials over the past three years.  
 
Our two separate submissions to the SPSO were put forward by Dr R F Burton, with many signed 
statements and supporting evidence. They concerned a total of 42 specified examples of mal-
administrations, illegal attacks on civil liberties, lying and disregard of democratic procedures. 
These showed that Council officials used lack of public notification and devious undemocratic 
procedures to bulldoze through an unpopular money-making Order. None of the latter affected Dr 
Burton personally, so in this respect he was a disinterested party. The SPSO finally supported the 
Council on every issue. 
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Our experience of how the SPSO deals with complaints 
 

1) The SPSO misrepresents evidence, ignoring principles of elementary logic, to 
provide excuses for not taking a decision against the City Council. Extensive corroborated 
evidence of lack of public notification of an Order (eg seriously inadequate posting of 
public notices) was brushed aside by the Ombudsman personally as well as by her 
officials. (In one case she accepted our evidence but then downgraded its significance – 
documentation available.)  

2) The Ombudsman was not prepared to seriously consider our representations from 
third parties on illegal undemocratic behaviour of City Council officials in thwarting free 
speech even when signed statements were made available with pictures of incidents (and 
even a video of physical attack offered).  

3) Strong evidence of bias by the SPSO 
(a) Cosiness of correspondence with the Council (in both directions) suggests lack of 

impartiality (copies available).  Correspondence with us was correctly formal. (NB these 
cosy relations had clearly developed over years, since, in our case, none of the SPSO 
officials involved had been previously employed by the City Council.)  

(b) It is statistically highly improbable that of around 42 complaints (23 + 19) in two 
submissions to the Ombudsman, NONE was considered valid. Almost all of these 
complaints concerned mal-administration or unlawful behaviour by Council officials, yet 
the SPSO rejected everything. 

4) SPSO was not concerned with gross violations of Civil Liberties by the Council but 
concerned only with letter of the law regarding mal-administrations relating to 
implementation of an Order. The SPSO accepted the City Council’s general account of 
events and statements from officials who were not involved in the illegal activities 
(thwarting free speech) whilst dismissing extensive signed evidence from members of the 
public who were directly involved in incidents (even physical violence to stop the silent 
holding-up of a notice by an elderly man). 

5) The SPSO provides ‘fob-off’ replies on a number of important issues of complaint, 
with the Ombudsman herself merely stating: “ Your comment has been noted”.  

6) SPSO does not consider prevarications by the City Council as deserving censure. 
Clear evidence of lying is ignored. For example, Council lying about the reason for 
introducing road charges as given in the Council’s own earlier meeting report and false 
statements about requests from an Area Association to back up a proposed Order.  

7) Lack of Openness by the SPSO is illustrated by the secretiveness of correspondence 
with the Ombudsman by having all correspondence from that office marked “confidential”. 
Why should this be so, when the matter is of public importance and the complainant’s 
correspondence is not marked “confidential”?  

8) SPSO is not concerned with disability discrimination legislation and the flouting of 
this in regard to public notification of Orders to the housebound and the needs of carers of 
housebound disabled. Dr Burton was told by the SPSO that he could not complain on their 
behalf and that complaints have to be submitted by single individuals; but how can 
housebound disabled complain as a group? How can housebound disabled people take 
any action when they receive no notification of Council Orders? The SPSO ignores the 
logic. 

9) SPSO dismissed some evidence on the grounds that legal interpretation was 
involved.  This is ridiculous when the statutes are in simple language. It is also somewhat 
astounding that the SPSO states that it has no access to lawyers. 

10) Unacceptable time taken for SPSO to deal with our Complaints.  Replies to our 
correspondence with the SPSO have taken much time and SPSO did not complain to the 
Council about its considerable delay in responding to correspondence. For our first 
submission we had to wait two years for the Ombudsman’s final Investigation Report 
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(Case 200501013). It took more than one year (18 May 2007 - 13 June 2008) before we 
received the final SPSO decision not to investigate further. Each of these cases has 
involved us in months of voluntary work assembling evidence and writing necessary 
letters. 

11) The Ombudsman refused to recognize the status of complainant (despite requests) in 
their Investigation Report to the Scottish Government (Case 200501013). The complainant 
(Dr R F Burton) acted as representative of a properly constituted organization (MPAG), but 
the Ombudsman insisted on calling him merely “Mr C”, whilst Glasgow City Council was 
identified with its proper title.  (NB MPAG had collected over 1000 signatures of people 
complaining about inadequate consultation on the Council Order, the main issue in our 
SPSO submission. This petition underpinned a successful Petition to the Scottish 
parliamentary Petitions Committee.) 

12) Biased terminology used in the Report (Case 200501013) like “Mr C believed” when it 
should have stated “Mr C knew (and indeed had corroborated evidence for)”. This 
demeans the status of Mr C’s complaint (ref para 73 p15; 75 p 16) 

 
We have a mountain of evidence to back up our brief report to you (which has to be restricted to 
four pages). This evidence can all be made available if you request it. Furthermore, we are 
prepared to meet you in Edinburgh if requested. 
 
The outcome of our two multifaceted complaints of mal-administration against the Council was 
that the Council was completely exonerated. Our first submission, which took over two years to 
investigate resulted in an SPSO Report which was passed to the Scottish Government. However, 
the second submission, which involved even stronger allegations and evidence, was not 
considered as worth proceeding with after over one year of arduous correspondence. 
 
We consider that our experience of the behaviour of the SPSO constitutes a devastating travesty 
of Scottish democracy and social justice.  We are reminded of Andrew Carnegie who, on one of 
his many visits to Scotland, stated: “The great error of your country is that things are just upside 
down. You look to your officials to govern you instead of you governing them”.  
 
We think that when you consider our report you will see how the five principles which Professor 
Crerar said should govern the application and use of external scrutiny, namely, “public focus; 
independence; proportionality; transparency; and accountability” have been flouted by the SPSO 
and we hope that your Committee can recommend appropriate reforms. 
 
         
Dr J Wallace Hinton                 Dr Richard F Burton                           
8 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM DUNDEE CITY COUNCIL 
 
The call for written evidence to the above review was discussed by Dundee 
City Council's Policy and Resources Committee on Monday, 12 January 2009.  
The Committee agreed to: 
 
i)     support changes to the structure of the six bodies being considered 

by the review, with the aim of providing better value for money and a 
clearer structure for the public to access, 
 

ii)     in principle, support the proposals of the Scottish Parliamentary 
     Corporate Body to bring together the functions of the six bodies into 

three, focusing on Complaints and Standards, Rights and 
Information, subject to a detailed consideration of the costs and 
savings and subject to assurances that the quality of services to the 
public will  be maintained 

 
 
Alex Stephen 
Chief Executive 
13 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM SCOTTISH YOUTH PARLIAMENT AND YOUTHLINK SCOTLAND 

1.  Introduction 

1.1 The Scottish Youth Parliament and YouthLink Scotland welcome the 
opportunity to provide their views to the Review of the SPCB Supported 
Bodies Committee. 

1.2  Scottish Youth Parliament (SYP) works with young people aged 14-25 
from across Scotland, aiming to be an effective, open, honest, inclusive 
and broad-minded voice for Scotland’s young people. The SYP is not 
party political and is youth-led. 

1.3 YouthLink Scotland is the national agency for youth work. We are a 
national umbrella body for the statutory and voluntary youth work 
sector in Scotland. We inform, support and promote the youth work 
sector thorough policy, practice, training and networking opportunities. 

2.  Scope of this Evidence 

2.1 Due to the nature of our role, our evidence will primarily focus on the 
continued operations of the office of Scotland’s Commissioner for 
Children and Young People. 

2.2  The evidence we will provide is derived from the opinions of the young 
people, youth workers and others within the youth sector with whom we 
work.

2.3  This evidence has been drafted by the Scottish Youth Parliament with 
the full support of YouthLink Scotland. 

3.  Response to issues raised by SPCB 

3.1 Timing of Proposals 

Though we recognise the need for continual evaluation of financial 
value, we believe the timing of these proposals to be poor; the office of 
Scotland’s Commissioner for Children and Young People is itself a new 
organisation leaving its formative years and emerging into its allotted 
role, whilst the Scottish Human Rights Commission has been operational 
for less than two months. To suggest redevelopment when neither body 
has been given the opportunity to properly find its place is surely 
nearsighted.

1
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3.2 Value for Money 

In common with much of the voluntary sector, sharing services is a 
natural part of our work, demonstrated in part by the joint nature of this 
response; ensuring best value for money is clearly a laudable aim and 
we would support moves to harmonise the ‘back-office’ functions of the 
various Commissions and Commissioners, as well as options such as the 
sharing of office space. 

3.3 Merger of Scotland’s Commissioner for Children and Young People and 
the Scottish Human Rights Commission 

It took the children and young people’s sector many years of 
campaigning to persuade decision-makers to establish a Commissioner 
for Scotland, a move which was welcomed by young people and 
stakeholders alike. It should therefore come as little surprise that we 
would be disappointed at any moves to reduce the role of the 
Commissioner or incorporate this function into another body – in our 
opinion, the very fact that there is a separate, high-profile 
Commissioner dedicated to preserving the rights of children and young 
people speaks volumes. 

In addition, we have specific concerns with proposals to create a single 
human rights body, namely: 

Whilst it has been suggested that the creation of a single body will 
improve accessibility for the general public, our experience tells us that 
the opposite will be true for children and young people; in the Scottish 
Youth Parliament in particular, much of our work is devoted to 
‘translating’ adult structures into those which are inviting to our 
audience. Though it may be suggested that any new body would be 
‘youth-friendly’, it is our experience that young person-specific solutions 
are more attractive and engaging. 

Creating one human rights body also raises other questions in relation to 
potential conflicts between the rights of adults and the rights of children 
and young people. In a society where the voices of adults are listened 
to far more readily than those of children and young people it is vital 
that a high-profile individual can stand up for the rights of Scotland’s 
youth population without hesitation. Children and Young People’s rights 
are the most forgotten in our society and, until this changes, it is 
important that they are given special status in the legal and political 
landscape.
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4. In Conclusion 

It is our opinion that it is essential that Scotland retains a Commissioner 
for Children and Young People as a distinct entity, though we are 
broadly in favour of proposals to examine shared office functions. 

3
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM JAMES P TERRAS 

1.0 Introduction.

1.1 From a personal perspective I welcome this review as being long overdue. 

1.2 I  base my comments and submission on my recent personal experience 
with the Scottish Public Service Ombudsman who I think reflects the 
problems in relation to the“ lack of accountability”  and  “ lack of service”,
that pertain to some public and publicly funded bodies.    To say that I was 
not satisfied with the standard and quality of service supplied by the SPSO 
is to some extent an understatement, even though they found partially in 
my favour. 

1.3 I believe concerns about the SPSO are borne out by other complaints and 
Parliamentary Petitions that have recently been lodged with the Scottish 
Parliament.

2.0 The Basis of my Submission.

2.1 I work on the principle that all publicly funded bodies and organisations 
should adhere to the principles public service, which detail that:- 

“ Holders of Public Office are accountable for their decisions and 
actions to the public and must submit themselves to whatever 
scrutiny is appropriate to their office,” 1

2.2  I would like to suggest therefore that this is a good starting point with 
which to develop the changes required to Public Service in Scotland in 
particular the SPSO. 

2.3  What I am not asking for is open free and direct accountable to the public 
but a clear and agreed system where by Public “Servants” on “ Public 
Bodies” and “Publicly Funded Bodies”, do have to some extent an 
appropriate and proportionate level of accountable to the Scottish 
Parliament  and must embody this principle in their operation and
principles of service.

1 Source. Summary of the Nolan Committee's First Report on Standards in Public Life 
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 e.g.  My experience and correspondence clearly shows that even up to the 
Presiding Officer of the Scottish Parliament there are no procedures in 
place where concerns about the handling of a case become evident.  In 
my case after three years , the SPSO upheld my complaint of undue delay 
in their handling of my complaint. My case was well known to the senior 
management of the SPSO who because of their delegated authority to 
develop and apply SPSO processes chose not to respond to many other 
factors and concerns which to this date remain un answered. 

2.4 Any public body which has the delegated authority to limit investigation 
into the quality and standard of the service it supplies, decide not to 
answer questions and concerns, is in a worryingly privileged position. 2

2.5 Before any organisation is given additional powers and responsibilities 
e.g. as detailed in The Crerar Review, published in September 2007.  the 
principles and procedures of accountability to Parliament have to be 
clarified taking into consideration the needs and aspirations of the public3

and their role in society.   

3.0 Accountability Vs Control

3.1 In my submission which focuses on the SPSO, I appreciate the quasi legal 
position that this organisation holds, and its function on making 
determinations on often sensitive subjects which could go into the heart of 
the political and public service establishment. 

3.2  There is though a clear difference between the concept of accountability 
and control and this is where the Scottish Parliament can take the lead. 

 e.g.  Complaints as to how the SPSO has or is handling a case must be 
reported and reviewed by an appropriate standing committee of the 
Scottish Parliament who may if considered appropriate call for evidence in 
private.

 That I would suggest is not “control “, but appropriate and proportionate 
accountability in action.

2 The Joke of Judicial Review.   The SPSO stands behind what I refer to as the joke of Judicial Review.  The Scottish 
Court Service has intimated that only one JR, against a decision made my the SPSO has been lodged.   This is because 
of the cost of mounting such a challenge is prohibitive the vast majority of complainants do not have these resources 
available and therefore by default the SPSO operates unchallenged.   The need for a system of accountability if therefore 
even more important.    
3 See recent Satisfaction Surveys recently published by the SPSO whereby almost 50 % of complainants were 
dissatisfied with the experience of dealing with the SPSO.  Any other public service with this level of satisfaction would be 
under considerable scrutiny. 
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3.3 Allowing the SPSO to continue as they are, would allow them to maintain 
levels of service which they have recently revealed to me4 considerable 
shortcomings in their internal administration when the SPSO stated on 
12th December 2008,   “ We do not have a document trail relating to 
procedures that were in place prior to 2007 “ .   In other words asking the 
SPSO how they made decisions and how they came to decision prior to 
2007 is undefined.

4.0 Recommendations for Future Developments.

4.1 It is difficult in such a short submission to fully cover the issues that I 
experienced with the SPSO in their handling of my case, which from 
contact with other complainers seems not to be an isolated occurrence.5

4.2 Recommendation 1.

The legislative basis in relation to accountability of SPCB Supported 
Bodies, should be reconsidered, in the light of recent concerns as to the 
quality and standard of reports published by the relevant bodies, 
complaints received and Parliamentary Petitions. 

Recommendation 2. 

Within the current parliamentary set up, a standing committee of the 
Scottish Parliament be formed to investigate complaints against SPCB 
Supported Bodies, which may take evidence in private if necessary. 

Recommendation 3.

That the principles of public service as detailed by the Nolan Committee`s 
report on the Standards in Public be included in the legislation governing 
SPCB Supported Bodies, and not referred to or applied indirectly.

Submitted for your consideration. 

James P Terras Ba Hons GDL LPC.
14 January 2009 

4 FOI Request 5th December 2008. in relation to the number of Come Back Complaints which had apparently not been 
handled correctly by the SPSO or reported to the Scottish Parliament.
5 Recent Petitions to the Scottish Parliament re the handling of cases by the SPSO 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM SCOTTISH COMMITTEE OF THE ADMINISTRATIVE 
JUSTICE AND TRIBUNALS COUNCIL 
 
The Tribunals, Courts and Enforcement Act 2007 provided for the 
establishment of the Administrative Justice and Tribunals Council (AJTC) and 
its Scottish and Welsh Committees.   
 
The Scottish Committee of the AJTC, assumes the obligations on the AJTC, 
within the Scottish jurisdiction and these include: 
 

• to keep the overall administrative justice system in Scotland under 
review;  

• to keep under review the constitution and working of those tribunals, 
under Scottish jurisdiction, which are designated as being under the 
AJTC’s oversight;  

• to keep under review the constitution and working of statutory inquiries 
relating to Scotland.  

 
Our statutory remit also empowers us to scrutinise and comment on 
legislation, existing and proposed, relating to administrative justice in Scotland 
as a whole, including ombudsmen, tribunals and their interaction with the 
courts.  In addition we also fulfill a supervisory role in relation to all tribunals, 
covering both reserved and devolved matters, in Scotland. 
 
The Scottish Committee has studied the written evidence submitted to the 
SPCB Supported Bodies Commission by the Scottish Public Services 
Ombudsman (SPSO) and is in general agreement with her opinions.  
However we look forward to commenting further in the future should the need 
arise. 
 
We further note paragraph 10 of the SPSO’s response and would be happy to 
respond directly to the Committee if so required.  
 
Professor Alistair MacLeary 
Chair 
14 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM JEAN ERSKINE 
 
MEDICAL BACKGROUND AND DETAILS OF INVESTIGATION BY SPSO 
SUPPLIED WITH EVIDENCE WHICH WAS MADE AVAILABLE TO 
COMMITTEE MEMBERS 
 
1. I feel that the SPSO and the investigators did not examine my case with 

the thoroughness or rigour to achieve a final worthy conclusion. They 
appear to have examined a limited amount of evidence, made a 
judgement and were unable to accept further evidence as it appeared.  
The door was then closed on me. 

  
2. There was no personal contact (letters only). It seemed to be a mechanical 

exercise of bureaucracy, with almost an unwillingness to take up the 
citizen’s personal plight.   

 
3. A rigid overall administrative timetable seemed to have been set by the 

SPSO for replies and conclusions, and this may not have been ideal for 
me.  My situation required extended time for all evidence to be collected 
and available to the SPSO’s investigator, as new evidence continued to 
come to light.  It seemed that the SPSO had drawn a final conclusion 
before all evidence was in one place and thus the conclusion reached was 
premature.  Later evidence was received that might have changed the final 
conclusion had it been available before the decision was made. However, 
the SPSO did not accept the later evidence as valid for a change in the 
original conclusion. 

 
4. There was no procedure to appeal against the final conclusion.   
 
5. Along the way it seemed that the SPSO had the law working for her 

benefit, not necessarily mine, but that I had to fend for myself without legal 
assistance.   

 
6. The SPSO purports to offer “an open, accountable and accessible public 

services complaints system” and “an independent, free and fair response 
to complaints about public services.”  The SPSO website quotes: “We are 
independent, impartial and free” and “We aim not only to provide justice for 
the individual, but also to share the learning from our work in order to 
improve the delivery of public services in Scotland.”   

  
This may well have genuinely been the original intention, and it reads well 
on paper but each case has its own idiosyncracies and what happened in 
my case for real was a different story. 

 
Jean Erskine                                 
14 January 2009  
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM SCOTTISH ALLIANCE FOR CHILDREN’S RIGHTS 

Introduction

The Scottish Alliance for Children’s Rights (SACR) is a representative organisation 
of NGOs.  It has the responsibility for reporting on behalf of the NGO sector to the 
UN Monitoring Committee on the implementation of the UN Convention on the 
Rights of the Child in Scotland.  As a consequence we work closely with the office 
of the Scottish Commissioner for Children and Young People (SCCYP) and are 
forging links with the newly formed Scottish Human Rights Commission (SHRC).  
SACR was closely involved with the process that led to the creation of SCCYP and 
is keen to ensure that the Commissioner has adequate functions and capacity to 
fulfil their role of promoting and safeguarding the rights of children and young 
people in Scotland.

SACR welcomes the opportunity to present evidence to the Committee. 

General Position: SACR supports the retention of the office of the Scottish 
Commissioner for Children and Young People and at this stage believes that 
the case for significant structural change has not been adequately made. 

Current context for the profile of children’s rights in Scotland 
The position of children’s rights in Scotland has recently come under close 
scrutiny.  The UN Committee monitoring the implementation of the Convention on 
the Rights of the Child (CRC) in the UK published it’s Concluding Observations1 in 
October 2008.  This was after a lengthy process of reporting including written 
reports outlining the position in Scotland from: young people; SACR; and Scottish 
Government contribution to the UK report.  In addition there was a joint report from 
the four Children’s Commissioners in the UK.  These written reports were followed 
up by two oral evidence sessions, one from young people, SACR and the 
Children’s Commissioners and one from the UK government including Scottish 
government officials.  The reason this process is important is because it 
emphasises the international framework for the scrutiny of children’s rights issues 
in Scotland.  The Children’s Commissioners played a key role in providing 
evidence to the Committee, in particular, the lead role played by the Scottish 
Commissioner for Children and Young People in the oral evidence session. 

In Scotland, there has been growing evidence of the prominence of the issue of 
children’s rights through the actions of Scottish Government and Scottish 
Parliament.  Indeed the UNCRC Monitoring Committee commended the UK 

                                            
1 UNCRC, Committee on the Rights of the Child, 49th session, Concluding Observations: United 
Kingdom of Great Britain and Northern Ireland 
http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CO.4.pdf accessed 
09/01/09
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jurisdictions in the setting up of Children’s Commissioners’ offices.  This has 
provided a focal point for progressing issues in relation to children.  For instance, 
the removal of the UK reservation on children of asylum seeking families was a 
move that was promoted by the Scottish Government and the persistent prompting 
from the Scottish Commissioner for Children and Young People.  In early 2009, 
there appears to be a groundswell of opinion to increase the minimum age of 
criminal prosecution and this has been a long standing issue of criticism of the 
Scottish justice system by the UN Monitoring Committee.  The reason these 
developments are significant is that the Scottish Commissioner for Children and 
Young People has played a central role in promoting the children’s rights agenda in 
Scotland and it is beginning to show some signs of having a positive impact. 

However, there is a very long way to go as the UNCRC Monitoring Committee 
Concluding Observations report demonstrates.  SACR believes that there are a 
number of reasons that caution needs to be exercised in proposing significant 
changes to the office of the Scottish Commissioner for Children and Young People. 

1. There would need to be a clear demonstration that the direction of travel for 
the promotion and safeguarding of children’s rights in Scotland could be 
enhanced through any proposed changes 

2. Involving children and young people is central a central function and one of 
the most difficult to realise.  SCCYP conducted one of the biggest 
consultation exercises undertaken with young people in Scotland to 
establish its work programme.  Any changes would need to be capable of 
preserving the current level of engagement with young people and should 
make proper provision for the voice of children and young people to be 
effectively heard in the process 

3. There is not a consistent approach to children’s rights in Scotland and in 
many instances they remain a peripheral concern.  The modest progress 
currently being made is partly because of the single focus of the office of 
SCCYP and there are risks in the removal or dilution of this focus 

4. There are other Children’s Commissioners in the UK and in each case, they 
co-exist alongside other National Human Rights Institutions (NHRI) relevant 
to the jurisdiction without the suggestion that they merge.  There would need 
to be compelling grounds for Scotland to take a different approach 

Recent Changes 
The Crerar Review2 called for those responsible for scrutiny bodies to simplify 
governance infrastructure, with the expectation that there would be fewer bodies.
The Finance Committee Report3 proposed changes in the relationship between 
                                            
2 Scottish Government (2007) The Crerar Report, Scottish Government: Edinburgh 
3 Scottish Parliament (2006) Finance Committee Report, Inquiry into Accountability and 
Governance  
http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-
01.htm#indy accessed 09/01/09 
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SPCB and supported bodies in terms of scrutiny of expenditure and opportunities 
for shared services.

Since the setting up of SCCYP in 2004, new National Human Rights Institutions 
(NHRI) have been established in Scotland.  The Equality and Human Rights 
Commission (EHRC) was established in 2007 with a UK remit and the Scottish 
Human Rights Commission (SHRC) was established in 2008 with a Scottish remit.   
SACR accepts that there is a need for Scottish Parliament to take account of the 
changing policy landscape and is under the same imperative to react to changing 
circumstances as are all public bodies.

Specific Proposals 

A single ‘Rights Body’ 
SACR is aware of the written evidence4 presented on behalf of the SPCB to the 
Committee and the oral evidence presented on 9th December5  This is most useful 
in setting out the thinking of the SPCB Committee so far.  The written evidence 
proposed a single ‘Rights Body’ comprising the SHRC and SCCYP on the basis 
that ‘the functions undertaken by both these bodies are primarily advocacy’.
There is no further exploration of the different powers and duties of the offices, nor 
an assessment of the impact of the proposed changes.  SACR believes there is 
insufficient detail in the evidence provided and suggests that there needs to be a 
much more detailed examination of what this would entail before it can agree that 
‘such a merger of functions makes sense’.  The case for change needs to be made 
on the basis of the benefits for children’s rights rather than an overly brief 
description of common interest.  This is suggested in the spirit of being clear about 
the implications, weighing up the relative benefits and drawbacks and not as a 
blind defence of the status quo. 

SACR is reassured by the comments provided on behalf of SPBC in oral evidence 
that it is ‘not trying to alter the function of the children’s commissioner but simply 
trying to streamline its administration’ and the view that SPCB do not think they 
‘have suggested in any way that the commissioners functions will change’.

In the same evidence some indication was given on the thinking of Commissioners’ 
independence from each other and offered an option that ‘might involve having a 
chief or head commissioner, with a commission and individual commissioners who 
had specialist interests, for example, in children’s rights – underneath, such a 
structure would not provide independence, but one of its strengths might be the 
ability to deliberate more effectively on extremely difficult cases’.  This option 

                                            
4 Scottish Parliament (2008) RSSB/S3/08/2/2 Review of SPCB Supported Bodies Committee
http://www.scottish.parliament.uk/s3/committees/rssb/papers-08/rssbp08-02.pdf accessed 09/01/09 
5 Scottish Parliament (2008) Review of SPCB Supported Bodies Committee Official Report 9 
December 2008 http://www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb08-0202.htm
accessed 09/01/09
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appears to go beyond a merging of administration functions.  SACR is concerned 
that this could have the impact of changing the functions of the Scottish 
Commissioner for Children and Young People and is seeking further information as 
to how this would operate in practice.

Finance
SACR understands the desire to explore the potential for more efficient use of 
resources among SPCB supported bodies and one way of achieving this is through 
shared services.  There may be opportunities for this with respect to HR, IT and 
other office support services.  SACR would be interested in examining such 
proposals that have estimated costs and saving outlined.  This issue was picked up 
in the evidence session on 9th December and we are aware that an undertaking on 
behalf of SPCB was given ‘to produce a more detailed paper that could expand’.
SACR suggests this is required to allow a better assessment of the proposals as 
well as the impact on respective budgets.  SACR does not believe that this should 
be the driving force for the single ‘Rights Body’ proposals, but does accept that 
efficiency savings have to be considered, where possible. 

In terms of financial governance, SACR is aware that the recommendations of the 
Finance Committee Report have been incorporated in the setting up of the Scottish 
Human Rights Commission (SHRC) without an apparent compromise on the Paris 
Principles requirements for recognition of SHRC as a NHRI.  This could usefully 
provide a model of financial oversight by SPCB and Scottish Parliament that could 
be replicated in whatever new arrangements emerge from the review process. 

Other matters 
SACR is aware of the Finance Committee report with regard to the production of 
reports and location offices for SPCB supported bodies and believes these can be 
incorporated into any new arrangements. 

SACR is aware of the consideration being given to the length of term of office for 
the Scottish Commissioner for Children and Young People and is supportive of the 
proposal for a single term of office longer that the current 5 year term.  SACR is 
content for consideration to be along the lines of the SPCB suggestion ‘that it 
should be between 5-8 years’

Conclusion

 SACR is strongly committed to maintaining the core role of the Scottish 
Commissioner for Children and Young People and urges caution in change 
given the most recent positive developments in safeguarding and promoting 
children’s rights in Scotland 

 SACR suggests that the views of children and young people should be 
sought, prior to any proposals being agreed 
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 SACR is reassured that there is no intention to change the functions of 
SCCYP, however believes there is a need to clarify how this will be 
achieved in whatever new working arrangements emerge 

 SACR understands the need for efficiency savings, however needs further 
evidence of what this actually entails to come to an informed assessment 

SACR would be happy to provide oral evidence to the Committee if this was 
thought to be of value. 

Tam Baillie 
Chairperson
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM THE BRITISH AND IRISH OMBUDSMAN ASSOCIATION 
 
In response to your email communication of 11 December 2008 inviting the British 
and Irish Ombudsman Association (BIOA) to submit any views on this Review, we 
are most grateful for the opportunity to do that. 
 
The British and Irish Ombudsman Association 
By way of introduction, it may be helpful to give a brief history and outline of BIOA. 
In 1991 a conference of Ombudsmen from both the public and private sectors was 
held, at which it was agreed to set up an association for Ombudsmen, other 
complaint handling bodies and individuals or bodies (such as academic institutions 
or consumer organisations) interested in the work of Ombudsmen. BIOA came into 
being in 1993, originally as the United Kingdom Ombudsman Association but then 
adopted its present name a year later when membership was extended to include 
Ombudsmen and complaint-handling organisations from the Republic of Ireland. 
 
The objectives of BIOA are to: 

 
• encourage, develop and safeguard the role and title of Ombudsmen in both 

the public and private sectors 
 
• define, publish and keep under review criteria for the recognition of 

Ombudsman offices by the Association 
 
• accord recognition publicly to those persons or offices in the United Kingdom 

and its overseas territories, the Channel Islands, the Isle of Man, and the 
Republic of Ireland who satisfy the defined criteria for recognition  
 

• formulate and promote standards of best practice to be met by Ombudsmen 
in the performance of their duties 
 

• hold meetings, conferences and seminars, publish information and engage in 
all such other activities as may improve public awareness of recognised 
Ombudsman schemes and encourage their efficiency and effectiveness 

 
Criteria for recognition of Ombudsmen schemes 
Full details of the BIOA criteria for recognition of ombudsman schemes, and thereby 
for full (Voting) membership of the Association, are enclosed with this response. 
 
The principle criteria for recognition are: 
 

• Independence (of the Ombudsman from those who he/she has the power to 
investigate) 

• Effectiveness 
• Fairness 
• Public Accountability 

 
BIOA feels strongly that any scheme that is set up purporting to be an Ombudsman 
scheme, especially by government legislation or on the instructions a regulator, 
should meet the criteria in full. This is essential in our view, both to create consumer 
confidence in the scheme and to safeguard the title of Ombudsman.  
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We also feel that statutory complaint-handling schemes that meet the BIOA criteria 
for full membership should ideally be referred to as Ombudsmen, rather than some 
other title such as commissioner, adjudicator, etc, as a plethora of titles of persons 
doing essentially the same job is confusing. We believe that, despite its 
Scandinavian origins, the word ‘Ombudsman’ has increasing public understanding 
and acceptance, not just within the United Kingdom but also worldwide. 
  
There are, of course, many Associate member schemes of BIOA which are highly 
reputable and effective complaint-handling bodies, but which do not meet in full the 
criteria for full (Voting) membership.  In most cases that is because they either are 
not fully independent of the bodies that they have the power to investigate, or are 
more ‘regulator’ than Ombudsman, albeit with a complaint-handling function. 
 
Membership 
The Scottish Public Services Ombudsman is a full (Voting) member of BIOA. The 
Scottish Information Commissioner and the Scottish Parliamentary Standards 
Commissioner are both Associate members. 
 
The Review 
It would neither be realistic nor appropriate for BIOA to comment in detail on the 
various proposals and recommendations being considered by the Committee as part 
of its Review. However, there are some specific relevant points we would wish to 
make, as follows: 
 

• BIOA welcomes and supports in principle any proposal to simplify and ‘join-
up’ the escalated complaints process for citizens and consumers 

 
• BIOA compliance (ie full membership) is increasingly being recognised as a 

hallmark of citizen and consumer protection and we would hope therefore 
that any complaint-handling scheme(s) resulting from this Review would be 
(still) eligible for full membership 

 
• As already mentioned above, BIOA actively supports the use of the term 

‘Ombudsman’, rather that any other name, as it is widely accepted and used 
across the world  

 
• The importance of full independence of the office holder (Ombudsman) from 

bodies under jurisdiction is vital, we believe, in maintaining credibility and 
public confidence in the organisation 

 
• We would be concerned if the traditional role of the Ombudsman was not 

maintained as a result of this Review (the Scottish Public Services 
Ombudsman in her response has referred to the Law Commission’s view 
that Ombudsmen are one of the ‘four broad pillars’ of administrative justice)  

 
Conclusion 
I hope this response is useful to you in your Review of SPCB supported bodies. 
Please contact me if you have any questions or queries relating to either this 
response or to any other aspect of the British and Irish Ombudsman Association. 
 
Ian Pattison 
Secretary 
15 January 2009 
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BRITISH AND IRISH OMBUDSMAN ASSOCIATION 
 
SCHEDULE 1 TO THE RULES 
 
CRITERIA FOR THE RECOGNITION OF OMBUDSMAN OFFICES 
 
A. Introduction 
 
The term ‘Ombudsman’ should only be used if four key criteria are met.  Those 
criteria are independence of the Ombudsman from those whom the Ombudsman 
has the power to investigate; effectiveness; fairness and public accountability. 
 
Detailed criteria which should in the longer term be achieved by all recognised 
ombudsman schemes are set out in part B. 
 
Given the considerable range of ombudsmen schemes in the public and private 
sectors and the variations in their constitution, jurisdiction, powers and 
accountability, the detailed criteria need to be interpreted with sufficient flexibility to 
encompass those variations. 
 
Independence, for example, may be achieved in several ways.  Hence, in the private 
sector the body which appoints the Ombudsman and to whom the Ombudsman 
reports, can be regarded as independent, provided that those of its members who 
are representatives of organisations subject to the Ombudsman’s jurisdiction, 
constitute a minority of the membership. 
 
Initially, recognition of existing schemes will be dependent on whether, broadly 
speaking, they meet the key criteria; it will not be withheld if, in some respects, the 
detailed criteria are not met.  However, over time it is expected that the constitution 
of all schemes would be developed to the extent necessary to meet the detailed 
criteria.  For example, in the longer term the power by those subject to investigation 
to veto the proposed appointment or reappointment of an Ombudsman should, 
where it exists, be removed. 
 
In due course, it is expected that in the private sector all, or virtually all, firms in an 
industry with an ombudsman scheme or schemes should participate in the scheme 
or schemes, even though in the short term, especially when a scheme is first 
established, a lesser number of firms may participate. 
 
The decision on which schemes are recognised as meeting the key criteria will be 
made by the Executive Committee or a General Meeting on the recommendation of 
the Validation Committee.  The Validation Committee will also consider according to 
the rules which schemes meet the detailed criteria in full and which do not.  In 
respect of the latter, the Validation Committee will in due course review its initial 
recognition, when requested to do so, having regard to the extent to which progress 
has been achieved towards meeting the detailed criteria in full. 
 
B. Detailed Criteria 
 

1. Definition of Core Role of an Ombudsman 
 
The core role of an Ombudsman is to investigate and resolve, determine or make 
recommendations with regard to complaints against those whom the Ombudsman is 
empowered to investigate by the exercise of powers and in accordance with 
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procedures described in these criteria. 
 
2. Independence 
 
(a) The jurisdiction, the powers and the method of appointment of the 
Ombudsman should be matters of public knowledge. 
 
(b) The persons who appoint the Ombudsman should be independent of those 
subject to investigation by the Ombudsman.  This does not exclude minority 
representation of those subject to investigation on the appointing body, provided that 
the body is entitled to appoint by majority decision. 
 
(c) The appointment should be either for a minimum of three years or until a 
specified retirement age.  If the former, it may be renewable.  The initial term of 
office and any renewal should normally commence before the age of 65 years and 
be of sufficient duration not to undermine independence.   
 
(d) The appointment must not be subject to premature termination other than for 
incapacity or misconduct or other good cause.  The grounds on which dismissal can 
be made should always be stated, although the nature of the grounds may vary from 
scheme to scheme.  Those subject to investigation by the Ombudsman should not 
be entitled to exercise the power to terminate the Ombudsman’s appointment, but 
this does not exclude their minority representation on the body which is authorised 
to terminate. 
 
(e) The remuneration of the Ombudsman should not be subject to suspension or 
reduction by those subject to investigation, but this does not exclude their minority 
representation on the body authorised to determine it. 
 
(f) The Ombudsman alone (or an appointed deputy)  must have the power to 
decide whether or not a complaint is within the Ombudsman’s jurisdiction.  If it is, the 
Ombudsman (or an appointed deputy) must have the power to determine it. 
 
(g) Unless otherwise determined by statute the Ombudsman should be required to 
report to a body independent of those subject to investigation, but this does not 
exclude their minority representation on that body.  That body should also be 
responsible for safeguarding the independence of the Ombudsman. 
 
(h) The office of the Ombudsman must be adequately staffed and funded, either 
by those subject to investigation or from public funds, so that complaints can be 
effectively and expeditiously investigated and resolved. 
 
3. Accessibility 
 
(a) The right to complain to the Ombudsman should be adequately publicised by 
those subject to complaint. 
 
(b) Those subject to complaint should be required to have proper internal 
complaints procedures. 
 
(c) The office of the Ombudsman should be directly accessible to complainants 
unless otherwise specified by or under statute. 
 
(d) The Ombudsman’s procedures should be straightforward for complainants to 
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understand and use. 
 
(e) Those complaining to the Ombudsman should be entitled to do so free of 
charge. 
 
4. Powers and Procedures 
 
The Ombudsman should: 
 
(a) Be entitled to investigate any complaint made to the Ombudsman which is 
within the Ombudsman’s jurisdiction without the need for any prior consent of the 
person or body against  whom the complaint is made.  This does not preclude a 
requirement that before the Ombudsman commences an investigation, the 
complainant should first have exhausted the internal complaints procedures of the 
person or body being investigated. 
 
(b) Save as otherwise provided by law, have the right to require all relevant 
information, documents and other materials from those subject to investigation. 
 
(c) Be entitled but not obliged, to disclose to the complainant or to the person 
being investigated such information, documents and other materials as shall have 
been obtained by the Ombudsman from the other of them unless there shall be 
some special reason for not making such disclosure, for example, where sensitive 
information is involved or disclosure would be a breach of the law. 
 
(d) Proceed fairly and in accordance with the principles of natural justice.   
 
(e) Be required to make reasoned decisions in accordance with what is fair in all 
the circumstances, having regard to principles of law, to good practice and to any 
inequitable conduct or maladministration. 
 
(f) In all cases which it is decided not to accept for investigation, notify that 
decision to the complainant and the reasons for it. 
 

(g) In all cases investigated, notify in writing the decision and the reasons for it to 
the parties concerned. 

 
5. Implementation of Decisions 
 
Either 
 
(a) Those investigated should be legally bound by the decisions or 
recommendations of the Ombudsman; or 
 
(b) There should be a reasonable expectation that the Ombudsman’s decisions or 
recommendations will be complied with.  In all those cases where they are not 
complied with, the Ombudsman should have the power to publicise, or require the 
publication of such non-compliance at the expense of those investigated. 
 
6. Annual Report 
 
The Ombudsman should publish an Annual Report.  The Ombudsman should be 
entitled in that report, or elsewhere, to publish anonymised reports of investigations. 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM ACTION FOR CHILDREN 
 
Action for Children Scotland welcomes the opportunity to respond to the 
Scottish Parliament’s Review of SPCB Supported Bodies.  Our evidence 
focuses on the SPCB’s proposals concerning the future structure of the office 
of Scotland’s Commissioner for Children and Young People. 
 
We note the reasons for conducting such a review outlined by the SPCB in its 
written evidence to the Review of SPCB Supported Bodies Committee: 
 

1. The SPCB believes that this is an opportune time to consider changes 
to the landscape of commissioners and ombudsman which should 
provide value for money opportunities from the sharing of services and, 
of greater importance, making it easier for the general public to identify 
with one body covering associated functions. 

 
Action for Children Scotland further notes the SPCB’s recommendation that 
the offices of the Commissioner for Children and Young People in Scotland, 
and the Scottish Human Rights Commission, should be consolidated into a 
single Rights Body. We also note the SPCB’s rationale for this proposal, 
which includes: 
 

8. As the functions undertaken by both of these bodies are primarily 
advocacy, it is the SPCB’s view that such a merger of functions makes 
sense. 
 

Action for Children Scotland has serious concerns about how these 
proposals, if accepted by the Scottish Parliament, will impact upon the 
promotion and safeguarding of children’s and young people’s rights within our 
society.
 
Action for Children Scotland welcomed the Scottish Parliament’s decision to 
establish the office of Scotland’s Commissioner for Children and Young 
People. We also believe that the office of the Commissioner has made real 
progress in promoting and safeguarding children’s and young people’s rights, 
and in raising awareness and understanding of these rights. Action for 
Children Scotland is concerned, however, that the proposal to merge the two 
offices into a single Rights Body could weaken the promotion of children’s 
rights within the Rights Body’s overall focus on human rights, and hamper 
further progress in these areas. 
 
Furthermore, it is important to recognise that children and young people often 
struggle to be heard by government and by other key policy makers. Action 
for Children Scotland considers that the Commissioner’s office has been a 
strong advocate on behalf of children and young people, and in ensuring their 
views are taken into account by policy makers on issues which affect them. 
Action for Children Scotland believes that further advances in these areas 
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would be best achieved by retaining the role of Scotland’s Commissioner for 
Children and Young People as a separate office to champion children’s and 
young people’s rights, and to support them to have a stronger voice in our 
society. We believe that merging the two offices would potentially weaken, 
rather than strengthen, advocacy on behalf of children and young people. It 
would be helpful if the SPCB could clarify how it envisages advocacy on 
behalf of children and young people developing, and the priority it will receive, 
within the proposed Rights Body. 
 
Action for Children Scotland also believes that Scotland’s Commissioner for 
Children and Young People has made considerable progress in consulting 
children and young people on the issues which most concern them, and in 
involving the latter in the work of her office. In this respect, we welcomed the 
Commissioner’s national consultation with children and young people during 
2005/06, which attracted almost 16,000 responses.  
 
We further welcomed the Commissioner’s support for the ‘Hear our voice!’ 
survey focusing on difficult to reach and vulnerable children and young 
people. This survey was conducted by Action for Children Scotland and 
Young Scot in partnership with Scotland’s Commissioner for Children and 
Young People, Dundee City Council, East Ayrshire Council and Highland 
Council. More than 500 children and young people aged between 11-17 years 
from all over Scotland responded to the ‘Hear Our Voice!’ survey, which 
asked them to rank their top three priorities for action by the Scottish 
Parliament. They included young people with disabilities, those in the care 
system, some who have experienced homelessness and others who have 
been in trouble with the law. All have faced real difficulties in their lives. The 
survey results revealed that young people believe the Scottish Parliament 
should give priority to reducing poverty, to tackling homelessness and to 
providing young people with more leisure and cultural opportunities.  
 
Against this background, Action for Children Scotland’s concern is that the 
SPCB’s proposals could potentially reduce the focus on consulting children 
and young people within the proposed Rights Body. It would, therefore, be 
useful to have further information from the SPCB about how this existing 
function of the Commissioner will be developed within this proposed body. 

Please do not hesitate to contact me if you require more information, or would 
like to discuss this matter further. 

Andrew S Girvan 
Director of Children’s Services 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM CLIVE MURRAY 
 
Whilst acting for a client I was involved with the raising of a complaint at the 
SPSO, 4 Melville Street. 
  
I was shocked by the attitude and the behaviour of the very senior appointees 
at the SPSO, who blatantly obstructed the processing of the complaint, were 
NOT impartial - on the contrary, and were involved in handwritten, first-names 
top and tailed correspondence with the offending organisation's senior 
officialdom. 
  
They declined to investigate the case further, to my utter surprise. 
  
I found that their behaviour varied from bullying, biased (against the effective 
complainant), narcissistic, obstructive, reckless and offensive.  They failed to 
carry out both their duty (as stated) and their duty of care. 
  
I wish to add my voice to any list of complaints and criticisms to be aired 
against the organisation, and its senior appointees. 
  
Please let me know what happens from here. 
  
I am willing to testify/support the above and provide more details on request, 
in the hope that this would lead to an equitable outcome - and long-delayed 
justice and compensation for myself, but especially my long-suffering and 
badly injured client. 
  
Clive Murray   
15 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM QUARRIERS 

Thank you for giving Quarriers the opportunity to submit evidence to the Review 
of SPCB Supported Bodies Committee.  Quarriers is a Scottish-based charity 
providing practical care and support for children and adults with disabilities, 
children and families, homeless young people, people with epilepsy, and carers. 
Through more than 120 projects in Scotland and south west England, we 
challenge inequality of opportunity and choice, to bring about positive change in 
people’s lives. 

We welcome this inquiry as an opportunity to review the remit and structure of 
the 6 bodies supported by the Scottish Parliamentary Corporate Body (SPCB) 
and whether they deliver value for money. We understand that there may be 
opportunities for efficiency savings by the sharing of certain” back office” 
functions between several bodies and would agree that this should be 
considered.

We do, however, have some concerns about the proposal to merge the office of 
Scotland’s Commissioner for Children & Young People (SCCYP) with the 
Scottish Human Rights Commission, and would ask that the following 
considerations be taken into account. 

 SCCYP has a specific remit to promote children’s rights and review 
legislation and policy to identify good practice as well as areas for 
improvement. In our opinion, SCCYP has achieved much in this area, and 
to dilute this function by merging with any other body, which was not 
specifically child-focused, would be a retrograde step. 

 SCCYP provides an independent voice for children and young people, and 
has consulted in a meaningful way with thousands of individuals and 
groups across Scotland. There is a real need for this advocacy role to 
ensure that children and young people in Scotland continue to have an 
opportunity to have their views heard and taken into account by policy-
makers and decision-takers.

 SCCYP provides an appropriate institution and method for monitoring 
imlementation of the United Nations Convention on the Rights of the Child 
(UNCRC) to ensure Scottish Government compliance, and to highlight 
areas for improvement. SCCYP meets the recommendations of the 
UNCRC in terms of an “independent monitoring structure” which is “easily 
accessible to children, able to determine their own agenda, empowered to 
investigate violations of children’s rights in a child-sensitive manner and 
ensure that children have an effective remedy for violations of their rights”. 
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We are not confident that a merged body would have the same status or 
be able to perform such an effective and focused monitoring role. 

 There can be conflict between children’s rights and those of adults/parents 
and there could be some very difficult issues if one organisation is 
attempting to represent multiple areas. 

I hope that the above is helpful but would be happy to provide further information 
if that were useful and to discuss further the work of Quarriers and the people we 
support.

Kate Sanford 
Policy Manager 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE FROM 
PLAY SCOTLAND 
 
The unique role of a commissioner for children and young people 
 
In response to the RSSB Committee’s call for evidence, I am writing to state that Play 
Scotland thinks that there should be a separate Commissioner for Children and Young 
People. 
 
Children and young people have different needs from adults and experience issues 
unique to them. The United Nations Convention on the Rights of the Child states 
particular, additional rights that recognise these differences. A corresponding 
Commissioner for Children and Young People makes a clear statement of the priority 
given to those rights. 
 
The stand alone identity of the Commissioner for Children and Young People is easily 
recognisable and accessible, and the communication methods used are relevant and 
engaging. 
 
One of the key benefits to having this particular role is that children and young people 
will pick up an important message – that they are important, their rights are 
important and that they have a voice. This will in turn benefit the work of the 
Commissioner –a perception that the commissioner is ‘for them’ may particularly 
encourage children and young people to engage, enabling a more accurate picture of 
their needs and how issues can be addressed. 
 
Given the lower status that children often experience in society, this is an important 
message to convey to children and adults. This also supports Article 42 of the UNCRC 
– ‘States Parties undertake to make the principles and provisions of the Convention 
widely known, by appropriate and active means, to adults and children alike.’  
 
The separate focus on children and young people can also ensure that adult interests, 
which can conflict with those of younger citizens and dominate, are less likely to have 
undue influence. 
 
The clear message that the Commissioner is there to work on behalf of children and 
young people also provides children’s organisations and other adults with an obvious 
point of contact on the issues that affect children’s lives. 
 
The work of the Children`s Commissioners Officer over the past 5  years has 
demonstrated significant, tangible and clear evidence of added value in the 
representation of children`s voices and needs at a  national level. 
 
The domino effect of this has been to bring measurable and quantifiable additional 
benefits to groups of children supported by many children`s organisations throughout 
Scotland 
 
Marguerite Hunter Blair 
Chief Executive 
15 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM SAVE THE CHILDREN 
 
Introduction  
Save the Children welcomes the opportunity to submit written evidence to the 
Committee’s inquiry to review the bodies supported by the SPCB.  Our 
primary interest is in the office of the Commissioner for Children and Young 
People and the implications of the review for this body.  Save the Children 
was a lead member of the Scotland for Children campaign that advocated for 
the establishment of a Children’s Commissioner in Scotland, and we have 
been active in the creation of similar bodies across the UK and other parts of 
the world.   
 
Key points 

1. Save the Children believes that there are four key principles that 
must underpin the office of a Commissioner for Children. These 
principles must underpin any potential alternations to the 
structure of the office. 

2. Save the Children believes that a separate body is required to 
fulfil the distinct duties and powers of the Children’s 
Commissioner. There are a number of duties of the office that are 
specific to children and young people, particularly representing the 
voice of children and young people. The importance of a dedicated 
individual who is seen by all parties, both children and adults alike, to 
take a distinctive and exclusive children’s perspective in influencing 
policy and practice should not be underestimated. 

3. Children and young people must be involved in the current review 
of SPCB bodies. 

 
Principles 
There are four key principles that we believe should underpin the office of a 
Commissioner for Children and Young People: 
• The United Nations Convention on the Rights of the Child should  be the 

guiding framework and reference point for a Children’s Commissioner 
• A Commissioner should be solely focused on children and young people 
• A Children’s Commissioner should be for all children  
• The post should be independent of government with security of tenure and 

funding, and should have statutory powers 
 
We believe that these are the key principles that must be taken into 
consideration during the review of SPCB supported bodies and would be 
concerned if there are to be any potential alterations to the structure of the 
office of the Children’s Commissioner that are not consistent with these 
principles.  These are the principles that we set out during our evidence to the 
2001 Education, Culture and Sport Committee’s Children’s Commissioner 
Inquiry and we were pleased that these principles were clearly set out in the 
subsequent 2003 Act.   
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A Commissioner for Children and Young People 
The Commissioner for Children and Young People (Scotland) Act 2003 was a 
significant milestone in the realization of children’s rights in Scotland. The Act 
sets out the function of the  Commissioner which is to “ promote and 
safeguard the rights of children and young people” (s.4) and in so  doing  to 
take into account both the “relevant provisions of the United Nations 
Convention on the Rights of the Child” (s.5)  and “to encourage the 
involvement of children and young people”(s.6)  
The functions of the Commissioner were established to address those areas 
of concern identified by the Education Culture and Sport Committee’s Inquiry, 
which are listed in the table below.  

• Need for collating and advocating the views of children and young 
people at a national level 

• Need for a mechanism for children and young people to express their 
views in legislative and policy procedures 

• Lack of significant political, economic and social power of children and 
young people in society 

• Vulnerability of children and young people to ill treatment by adults 
• Absence of a mechanism to co-ordinate monitor and promote children’s 

issues in a systemic way 
• Requirement to meet international obligations 
• Lack of public awareness of children’s rights and related welfare issues 
• Negative profiles that children and young people have in society  

 
Although progress has been made in the past few years these issues remain 
as relevant today as they were when the post was created.  Careful 
consideration needs to be given as to whether or not these issues can be 
pursued as effectively through a revised structure.   
 
A single rights body? 
We are concerned about the proposal submitted by the SPCB that there 
should be a merger of functions between the Commissioner for Children and 
Young People and the Scottish Human Rights Commission.  At this stage, no 
further background information has been provided to support this proposed 
merger and it is difficult for us to make a detailed response on the desirability 
or practicalities of such a proposal.  Whilst we recognise that there are similar 
roles in relation to promotion and monitoring of rights, there are also very 
distinct duties and powers that the Children’s Commissioner has that are 
specific to children and young people.  In order to deliver these 
responsibilities, we believe that there needs to be a separate body that has an 
exclusive focus on children and young people.   
 
The Commissioner’s post is for children and young people.  It is essential that 
the Commissioner is seen by children and young people to be their 
Commissioner and that the functions are delivered in a way that is 
appropriate, relevant and engages children and young people.  This will be 
more difficult to achieve in a single rights body that will have a predominantly 
adult focus. 
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A voice for children and young people 
The 2003 Act sets out duties on the Children’s Commissioner to involve 
children and young people in their work, to regard the best interests of 
children as a primary consideration, and to have regard to the views of 
children and young people on all matters affecting them. 
 
Of central importance to the current structure is the relationship of the 
Commissioner to the children and young people of Scotland.  Introducing the 
Stage 3 debate on the Bill in 2003, Karen Gillon MSP stated: 
 
"The very ethos of our bill is that the commissioner will be answerable to 
children and young people. The post of children's commissioner will be 
significant: it will give children and young people a voice and a power that 
have previously been denied to them. It is intended that the commissioner will 
make a difference to them and to them alone."1

 
An independent commissioner has the authority and resources to enable 
children’s views to influence public policy and practice. An independent 
institution can ensure that resources are utilised to monitor and assess the 
impact of public policy on children’s rights across all sectors. We are 
concerned that the merging of the Children’s Commissioner with another body 
would create difficulties in this aspect of their duties and powers to be fulfilled.  
The importance of a dedicated individual who is seen by all parties, both 
children and adults alike, to take a distinctive and exclusive children’s 
perspective should not be underestimated. The office of commissioner 
provides a high profile individual whose function is specifically to relate to 
children and encourage their participation.  Such an individual has a specific 
remit to engage with children, the authority to advocate on their behalf and is 
not likely to be influenced by competing priorities.   
 
Children and young people were consulted extensively throughout the 
process that led to the creation of the Commissioner.  Over 16,000 children 
and young people were involved in developing the current Commissioner’s 
workplan.  It is essential that children and young people are involved in the 
current review of the SPCB bodies. No decisions should be made before 
children and young people have had the opportunity to state their views, and 
those views should be a vital part of any considerations.   
 
The requirement to meet International commitments and obligations 
Article 4 of the UN Convention on the Rights of the Child (UNCRC) 2 obliges 
States parties to “Undertake all appropriate legislative, administrative and 
other measures for the implementation of the rights recognized in the present 
Convention”. The United Nations Committee on the Rights of the Child 
regards the establishment of a “children’s champion” as central to the 
implementation of article 4.3  The Committee’s General Comment No. 2 sets 
out the role of such bodies and makes it clear that “every State needs an 
independent human rights institution with responsibility for promoting and 
                                                 
1 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-03/sor0326-02.htm#Col19967
2 General Assembly Resolution S-27/2, para 31(b). 
3 Unicef (2002) Implementation Handbook for the Convention on the Rights of the Child. Fully revised edition 

 3

697

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=4439&mode=html#iob_31941


protecting children’s rights”4.  In addition, all human rights institutions should 
comply with the minimum standards set out in the ‘Paris Principles’ adopted 
by the General Assembly in 19935.  
 
In their concluding observations last year, the UN Committee on the Rights of 
the Child6, “welcomed the establishment of independent Children’s 
Commissioners in all four component societies of the United Kingdom and the 
numerous initiatives they have taken for the promotion and protection of child 
rights”. An independent institution is very much the favoured option and when 
reporting on other countries, the Committee has welcomed the establishment 
of a general human rights body but still called for the establishment of an 
independent body such as an Ombudsman specifically for children7.   
 
The need for the establishment of a commissioner or ombudsman for children 
is recognised in the European Strategy for Children which was ratified by the 
Committee of Ministers.8  The European Network of Ombudspersons for 
Children (ENOC), “ urges the Governments of all European States to establish 
independent institutions to promote and protect the human rights of children” 
and welcomes “ the accelerating trend towards creating special institutions - 
children’s ombudspersons, commissioners for children’s rights  and so on - to 
monitor and support the task of ensuring full implementation of the UN 
Convention on the Rights of the Child (ratified by every European state) and 
of creating child-friendly societies.”  
  
In the separate child rights institutions that have been established there is 
considerable diversity in the functions that they provide, their reporting 
methodologies and their working practices. There are, however certain core 
common functions and the European Network of Ombudspersons for 
Children9 have identified those listed in the table below.  
 

• promotion of full implementation of the UNCRC 
• promotion of a higher priority for children, in central, regional or local 

government and in civil society, and to improve public attitudes to 
children 

• influencing law, policy and practice, both by responding to 
governmental and other proposals and by actively proposing changes 

• promoting effective co-ordination of government for children at all levels  
• providing a channel for children's views, and encouraging government 

and the public to give proper respect to children's views children  
• promotion of awareness of the human rights of children among children 

and adults 

                                                 
4 GENERAL COMMENT No. 2 (2002) The role of independent national human rights institutions in the 
promotion and protection of the rights of the child, CRC/GC/2002/2 
5 Principles relating to the status of national institutions for the promotion and protection of human rights (The “Paris 
Principles”), General Assembly resolution 48/134 of 20 December 1993, annex. 
6  Concluding observations of the UN Committee on the Rights of the Child: United Kingdom of Great Britain and 
Northern Ireland. UN Paper CRC/C/GBR/CO/4, 20 October 2008 para 16. 
7 Panama IRCO add68, para 5 and 24 
8 Recommendation 1286 (1996), formally adopted by the Committee of Ministers, 15 December, 1998 
9 Available at the ENOC website- www.ombudsnet.org. 
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• collecting and publishing data on the situation of children and/or 
encouraging government to collect and publish adequate data  

• conducting investigations and undertaking and encouraging research 
• reviewing children's access to, and the effectiveness of, all forms of 

advocacy including children's access to the courts 
• responding to individual complaints from children or those representing 

International commitments and obligations children, and where 
appropriate initiating or supporting legal action on behalf of children 

 
The current arrangements for the Commissioner of Children and Young 
People in Scotland stand up to international scrutiny. Any review of the current 
structure must ensure that these functions are able to be implemented in the 
most effective way. 
 
Conclusion 
The establishment of the Commissioner for Children and Young People in 
Scotland was a significant milestone in the recognition and implementation of 
children’s rights in Scotland.  Whilst we understand the drivers behind the 
current review and the need to maintain efficiencies, we are concerned that 
the review must also consider the underpinning principles and distinctive 
functions of the Commissioner.   
 
It is our view that the best way of ensuring an effective mechanism for 
promoting and safeguarding the rights of children and young people in 
Scotland is through a Commissioner’s office that is exclusively focussed on 
children and young people.   
 
Save the Children 
This response is based on Save the Children’s programme in Scotland and 
our experience of working internationally on the promotion and protection of 
children’s rights.  Our work includes policy development, research, public 
campaigning, alongside working directly with children and young people.  
 
Save the Children is a member of the Scottish Alliance on Children’s Rights 
and endorses the written evidence submitted by them. 
 
Claire Telfer 
 Policy & Parliamentary Officer 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM MURDO FRASER MSP, MID-SCOTLAND AND FIFE 
 
Thank you for the opportunity to provide evidence for the Review of SPCB 
Supported Bodies Committee.  In this statement, I would like to concentrate 
my views and evidence on the role of the Scottish Public Services 
Ombudsman (SPSO). 
 
The SPSO plays a pivotal role in Scotland and I believe that it must carry out 
its work with the full confidence of the public and Parliament.  However, 
following my experience with several cases that I have worked on in the past 
and am working on at present, I have concerns that the SPSO office does not 
in all cases satisfactorily fulfil its duties. 
 
In my role as an MSP, I have worked with a number of constituents on their 
cases that have been considered or investigated by the SPSO office.  In the 
cases that I have been involved in, there seems to be several similar 
criticisms that my constituents have noted regarding their case.  These can be 
summarised as follows:  

1. the length of time taken to decide whether or not to take the 
complaint to an investigation; 

2. the length of time taken to undertake the investigation;  
3. the quality of the investigation;  
4. the quality of the final report;  
5. the lack of dialogue and opportunity to change the draft report once it 

has been completed; and 
6. the way that the complaint was generally handled by the SPSO office. 

 
These underlying problems of the SPSO office in relation to a complainant’s 
case must be resolved in order to have an effective Ombudsman. 
 
There is an issue of resources in relation to the SPSO for the volume and 
variety of work demanded of the Ombudsman’s office.   
 
The SPSO requires investigative staff who are able to specialise in different 
areas of investigation so that there is expertise in different fields.  The SPSO 
office must also ensure to undertake a more thorough investigation, such as 
calling in experts where necessary and carrying out more visits and face-to-
face interviews.   
 
Another issue is lack of accountability.  I believe that there should be a more 
systematic way of ensuring that the Ombudsman is held to account more 
regularly by the Parliament.  I understand that the SPSO has to be 
independent of Parliament.  However, apart from judicial review, there is no 
way for a complainant to call into account the work of the SPSO.  Stronger 
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accountability is required so that MSPs can question any reports that 
constituents have concerns with and can also question the conduct of the 
office.  
 
There is a real concern that much of the investigation work by the SPSO is 
based on information handed to them by the complainant and the body that 
has a complaint lodged against them.  This information is useful for a primary 
stage, but there seems to be a lack of going out in the field and interviewing 
organisations in order to develop and question the information given to them.  
Investigations can not just be a ‘paper-trail’. 
 
I understand that the above criticisms and grievances in relation to the SPSO 
are primarily from constituents who have approached their MSP.  I also 
understand that these criticisms and grievances come from individuals who, in 
many cases, have not had their complaint upheld by the SPSO.  However, I 
believe that the majority of these constituents, although disappointed with the 
outcome of their complaint, are primarily unhappy with the SPSO experience 
and the processes of the SPSO office.  
 
In some of the cases that I have worked on, it was clear that the individual 
concerned would have accepted the decision much easier if the final report 
had been completed to an expected standard.  
 
In one example of a complaint that I helped work on, after the draft report was 
submitted by the SPSO, it was clear that there were some basic inaccuracies 
as well as some important and quite central information not included.  There 
were basic errors and the complainant was never given an explanation for the 
conclusions.  Furthermore, there were some statements in the report that 
appeared to conflict with other statements in the same report.  It is quite right 
that a complainant will not accept or be happy with a report if the report 
published gives the instant impression that the issue has not been fully 
investigated or understood.   
 
During the cases that I have worked on I have met with the Ombudsman and 
members of her staff on several occasions.  I have a good working 
relationship with the Ombudsman and her office and believe that the 
Ombudsman carries out a difficult job, especially within the confines of the 
resources provided to the office.  Each case that the SPSO undertakes is an 
individual case and requires an individual answer and many of these are 
complicated and some quite emotionally stressful.  
 
The SPSO is a vital and important public body and I believe that 
improvements to the way that complaints are handled and carried out are 
needed in order to fulfil the Ombudsman function. 
 
This contribution is a submission by me as an MSP and my dealings with the 
SPSO and is not the official views of the Scottish Conservative and Unionist 
Party. 
 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM CHILDREN 1ST 
 
 
Introduction 
CHILDREN 1ST, the Royal Scottish Society for Prevention of Cruelty to 
Children, works to give every child in Scotland a safe and secure childhood.  
We provide 40 services in 25 local authority areas across Scotland as well as 
five national services including ParentLine Scotland which is the free, national 
telephone helpline for parents and carers.  In 2007-08, we helped 8328 
children, young people and adult family members through our services, and 
ChildLine in Scotland (managed by CHILDREN 1ST on behalf of the NSPCC) 
spoke to 38,339 callers and worked with 6000 young people and adults 
through their outreach service. 
 
As a charity concerned with the wellbeing and safety of Scotland’s vulnerable 
and disadvantaged children and young people, this submission is based on 
the impact of any changes to the SPCB supported bodies upon these children 
and young people.  We therefore focus our attention on the future structure 
and functions of Scotland’s Commissioner for Children and Young People. 
 
Establishment of Commissioner for Children and Young People 
CHILDREN 1ST campaigned for many years for the establishment of a 
Commissioner for Children and Young People in Scotland.  We did so 
because we believe that the unique needs and interests of children and young 
people, combined with their relative powerlessness, mean that they should 
have a separate and distinct voice in Scotland’s public arena.  We were joined 
in these beliefs by a whole diverse range of stakeholders in Scotland and by a 
unanimous Parliamentary vote, as well as the many children and young 
people who joined the campaign.   
 
We believe that the reasons for the establishment of the Commissioner’s role 
still exist and it would therefore be detrimental to the rights and wellbeing of 
children and young people in Scotland if the Commissioner’s role and 
distinctiveness was diminished in any way, such as through merger with the 
Scottish Human Rights Commission.  We understand that many of those who 
work with children and young people across Scotland would similarly be very 
concerned if this SPCB-proposed merger was to take place. 
 
We urge the Committee to consider above all, the impact of any decision upon 
the very people that the Commissioner was set up to help – children and 
young people, and we therefore outline the following reasons to maintain the 
current structure of Scotland’s Commissioner for Children and Young People: 
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• A distinct voice for children benefits all 
One sign of a healthy democracy and society is where numerous voices are 
heard and listened to in order to arrive at the best decisions.  Children’s 
perceptions and views are not always the same as those of adults, and the 
impact of policies upon children can be different or additional to the impact 
upon adults. To give one example, young people and adults can often have 
very different priorities and perspectives about community plans for leisure 
and sports facilities.  This was reflected in children and young people’s votes 
for ‘things to do’ as their top priority for the Commissioner’s work. 
 
We have witnessed this potential dichotomy firsthand in the merger of 
ChildLine with the NSPCC, with ChildLine managed by CHILDREN 1ST in 
Scotland.  In our internal discussions, children’s views and priorities 
expressed via the ChildLine helpline can often be different from those of adult 
professionals working for or with children in other services within the NSPCC 
or CHILDREN 1ST.  Both are valid views and it is very important that both are 
heard clearly.   
 
Furthermore, we note that children have the same human rights as adults but 
that they also have additional special rights contained in the UN Convention 
on the Rights of the Child.  It is important that awareness is raised of these 
additional rights so that they can be fully implemented. On occasions, the 
rights of children and young people can actually be seen to be in direct conflict 
with either those of adults or the adults’ interpretation of children and young 
people’s rights e.g. different interpretations of a young person’s right to 
privacy and to protection; adults’ right to feel safe with young people’s right to 
freedom of association. 
 
CHILDREN 1ST strongly believes therefore that a major concern of the 
Parliament should be ensuring that both children and adults’ voices and 
needs are heard clearly.  However, we are very concerned that including the 
Commissioner for Children and Young People within one rights body will lead 
to the diminishing of children and young people’s distinct voice, rights and 
needs in the public arena.  We believe that this would happen even if there 
was careful planning and structuring to try and avoid such a negative impact, 
given that it is adults who inevitably hold the influence, resources, contacts, 
experience and democratic power to ensure that they are heard.  Many 
children and young people are not even aware of their rights and rely on 
adults to inform them of these.  We believe that attempting to have one body 
that represents both the distinct and relatively powerful voices of adults, 
together with the distinct but relatively powerless voices of children, will 
inevitably lead to children losing out.   
 

• Understanding and perception of children and young people 
We note that one of the concerns raised by the SPCB was that 
Commissioners’ structures be made easier for the public to understand.  Our 
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experience is that children find it much easier to understand and engage with 
a service that is specifically for them.   
 
A Commissioner specifically for children and young people sends a clear 
message to this age group that the Commissioner is there for them –not 
adults.  This perception is important and should not be dismissed or under-
valued.  It is this perception that encourages children that they can have a 
voice and engage with the Commissioner about issues that matter to them. 
 

• Encourages participation of children and young people 
We highlight that the involvement of children and young people in the 
Commissioner’s work is unique to the Commissioner for Children and Young 
People, and such a participatory requirement does not exist for the Scottish 
Human Rights Commission.  We further note that only an organisation wholly 
designed and shaped to enable the participation of children and young people 
in its work can do this most effectively.   
 
In addition, we suggest that encouraging the active engagement of the 
younger generation in issues that matter to them is critical if voter apathy is to 
be reversed.  We note that even the location of the Commissioner’s office 
potentially sends a message to children and young people about the 
importance of their engagement in policy-making in Scotland.    
 

• Structural change is not appropriate or timely 
The Commissioner’s role was only established in 2003, and such a new body 
takes time to operate to its fullest capacity.  We acknowledge the SPCB’s 
stated purpose of learning from experience over recent years.  However, we 
believe that it is potentially wasteful and presumptive to propose such a vast 
change of structure when the organisation itself is so new. 
 
We further note that Scotland is far from having the culture and attitudes 
where children’s rights are fully respected and implemented.   The Carnegie 
Trust states: 
 
 ‘Despite the progress made since the UK signed up to the UN Convention of 
the Rights of the Child and, through this, acknowledged the right of young 
people to have their views given due weight in the decisions affecting their 
lives, sign up has still to deliver embedded and sustained cultural or attitudinal 
shift. This is creating a world in which far too many young people are still 
alienated from their local community, distanced from society at large and 
disconnected from decisions made for and about them by adults. This is not 
just bad news for young people but for society as a whole.1’ 
 
Now is not the time to reduce the impact of a Commissioner whose role is to 
further children’s rights in Scotland, particularly when the Scottish 

                                            
1 Carnegie UK Trust, Carnegie Young People Initiative Final Report, 2007  
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Government are committed to full implementation of the UN Convention on 
the Rights of the Child. 
 

• Diminishing the role of the Commissioner would be out of step 
internationally 

Many other countries across Europe and the wider world have or are 
establishing children’s commissioners or ombudsmen, and Northern Ireland, 
Wales and England all have such commissioners.  It is widely recognised that 
these roles are essential for promoting and ensuring child wellbeing.  For 
Scotland to reduce the independence and delivery of its Commissioner for 
Children and Young people would be out of step with most of the developing 
world. 
 
We also highlight that the establishment of the Commissioner’s office was 
strongly welcomed and celebrated by the UN Committee on the Rights of the 
Child.  To reduce the Commissioner’s role is very likely to bring criticism from 
this Committee, as well as from other human rights bodies in Scotland and 
throughout the world. 
 

• Lack of evidence for structural change 
We are aware that the Commissioner for Children and Young People has set 
out ways in which savings can be made from sharing functions such as 
Human Resources and legal advice.  We are not aware of any evidence to 
suggest that further merger or structural change is needed or would be 
beneficial, and such evidence was not present in the SPCB’s evidence. To the 
contrary, we believe that there are many reasons for maintaining the current 
structure, and believe that the Commissioner’s role has already brought 
benefits for many vulnerable children by ensuring that the impact of decisions 
on them are highlighted and listened to by policy-makers across Scotland.   
 

• 2 year term of office 
CHILDREN 1ST is very concerned about the decision by the SPCB to only 
appoint the next Commissioner for Children and Young People for a 2 year 
term.  Given that we all want the Commissioner to be effective in their role for 
the sake of children and young people, such a short term of office means that 
they will hardly have time to establish the necessary contacts and strategies if 
they are to have meaningful influence.  The SPCB’s actions in advance of any 
report from the Review Committee means that regardless of the Committee’s 
decision, the Commissioner’s work will be hindered from being fully effective 
over the coming years.  This is very regrettable. 
 
Furthermore, the impact of a short term of office on the Commissioner’s staff 
is concerning given that so much unpredictability and short-termism can only 
lead to feelings of job insecurity and potential loss of expert staff.  At a time 
when the Parliament and most bodies across Scottish public life recognise the 
importance of at least 3 year funding for the voluntary sector, it seems 
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incongruous that the SPCB should decide on such a short period for a key 
role in Scottish public life.   
 
In addition, such a short term of office may prevent excellent candidates from 
applying for the post of Commissioner hence reducing the potential choice 
available for such an important role. 
 
Conclusion 
We hope that this paper goes some way to setting out CHILDREN 1ST’s 
serious concerns about the SPCB proposals to have one future rights body.  
We strongly believe that to proceed with such a proposal would be to the 
detriment of children and young people at a time when we need to do all that 
we can to improve the wellbeing of our younger generation.  Furthermore, we 
believe that the diminishing of the Commissioner’s role through merger would 
also be to the detriment of Scottish public life, where the ability to have many 
voices reflecting different perspectives and needs is a strength in Scottish 
policy-making which should be valued and protected. 
 
Mhairi Snowden 
Policy and Information Officer 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM ABERLOUR CHILD CARE TRUST 
 
Introduction 
 
Aberlour is Scotland’s Children’s charity. We have adapted our services in 
response to the changing needs of vulnerable children, young people and 
their families for over 130 years. Working today with over 6000 children and 
their families across Scotland, we provide a broad range of services to, 
among others; children with disabilities, looked after children, children affected 
by drug and alcohol misuse, parents in need of positive parenting skills, young 
runaways and those who are excluded and disengaged from their 
communities. 
 
We have dealings with the office of Scotland’s Commissioner for Children and 
Young People on an almost daily basis. Our head of Policy Alex Cole-
Hamilton currently sits on the Commisioner’s ‘Safe, Active, Happy’ Advisory 
group. 
 
Summary of Aberlour’s position: 
 
It is our firm belief that the office of the Scottish Commissioner for Children 
and Young People represents very much a ‘Rolls Royce’ standard in Europe 
and is a bench mark to which other nations aspire. The office enjoys a level of 
independence which allows the commissioner to act as a critical friend both to 
Parliament and Government and to pursue issues and campaigns without pre 
condition. 
 
We are deeply concerned that evidence submitted to the Ad Hoc committee 
by the Corporate Body itself belies an intent to merge the commissioner’s 
office with the greater functions of the nascent Scottish Human Rights 
Commission. There is very little in the way of elaboration of this position and 
the SPCB refers to the establishment of a ‘single rights body’ based on the 
respective advocacy functions of the Human rights commission and the 
SCCYP without any indication of how the other functions of the commissioner 
would be discharged under such an arrangement. We are firmly of the belief 
that absorption of the commissioner’s office would critically undermine the 
focus on children’s rights, needs and interests that has been built up over the 
4 years since the offices inception. We have attempted to demonstrate the 
significant areas of work currently undertaken by the SCCYP as we encounter 
them in an effort to demonstrate the importance of maintaining a separate and 
independent Children’s Commissioner in Scotland. 
 
SCCYP and the UNCRC reporting process 
 
Scotland has just received the concluding observations of the UN committee 
charged with monitoring the implementation of the UN convention on the 
Rights of the Child. The Children’s Commissioner played a key role in the 
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scrutiny process, and held a lead role in the oral evidence sessions in 
Geneva. The establishment and independence of Children’s commissioner’s 
office both in Scotland and in other devolved administrations was commended 
by the UN reporters as real progress towards meeting the UK and thereby 
Scotland’s obligations to the implementation of the UNCRC. Any attempt to 
diminish the office therefore, by amalgamation or eradication would be seen 
as a retrograde step both at home and internationally. 
 
The UN reporting process identified a broad range of points on which the UK 
and Scotland must demonstrate significant improvement. The Children’s 
Commissioner will need to play a lead role in helping the government to 
deliver progress against these obligations and such efforts will form a 
significant part of the new commissioner’s workload. Diminishing the role of 
the SCCYP in any way at this critical time would send the wrong signal to the 
international community regarding Scotland’s commitments to delivering on 
our obligations to the UNCRC. 
 
SCCYP’s activity beyond the human rights perspective 
 
Contrary to the assertion in the Corporate Body’s submission of evidence 
advocating the formation of a ‘Single Rights Body’ based on the fact that the 
function of both the Human Rights Commissioner and the SCCYP are based 
‘primarily around advocacy’, we would contend that the Children’s 
Commissioner, whilst fulfilling a crucial advocacy role, discharges a range of 
other duties and roles which would arguably be lost by amalgamation with a 
single rights body. 
 
Consultation and participation among young people: 
 
On establishing the office, the Commissioner embarked on one of the largest 
consultations of children and young ever undertaken in Scotland to determine 
the direction and priorities that her office should work towards. By a 
considerable degree the children and young people who participated in the 
process cited ‘things to do’ as their key priority for the work of the 
commissioner. This inspired further participatory and consultative work as the 
commissioner enlisted the help of hundreds of children across Scotland to 
audit the availability of pass-times and facilities specifically directed at children 
and young people. 
 
Research and publications 
 
The SCCYP also undertakes a significant amount of research and publication 
in support of its advocacy role and with the intention of better informing 
decision making in Scotland. This has led to significant bodies of work relating 
to subjects such as the moving and handling of children and young people. 
This research function is perhaps best exemplified in the report Sweet 16? 
The Age of leaving care. This highlighted a serious issue in terms of the way 
in which Local Authorities discharge their responsibilities towards care-
leavers. The report has sparked a national debate on issues effecting care 

 2

708



leavers and has brought a depth of information regarding the reality of the 
situation which did not exist before. 
 
Legislative scrutiny 
 
The commissioner also currently exercises a level of scrutiny which has 
informed and continues to inform a range of emergent legislation. The ‘Safe, 
Active, Happy’ advisory group which helps to steer the current commissioner’s 
work load has determined following a consultation of the sector that promoting 
proportionate child protection should represent a priority for the commissioner 
in the consideration of emergent legislative developments. Since that time the 
SCCYP has sparked a national debate around the dangers of over legislating 
in attempt to enhance child protection at the expense of an element of 
freedom and managed risk in childhood. 
 
Other UK Jurisdictions: 
 
All other jurisdictions in the UK currently enjoy a Children’s Commissioner 
which works with, but independently of, the respective human rights institution 
for that country. There are currently no plans to change that situation. Until 
this point the Scottish Commissioner for Children and Young People has 
enjoyed a greater degree of independence than other UK counterparts, 
reporting directly to parliament and not attached to a particular minister or 
government department. As such the SCCYP has been regarded as the gold 
standard to which other commissioners both in the UK and overseas have 
aspired. 
 
The SCCYP is something of which Scotland should be justifiably proud. To in 
anyway diminish that office would be to diminish Scotland’s overall standing in 
the global community with regard to how we accommodate the rights and 
needs of Scotland’s children and young people. Furthermore, should the 
functions of the SCCYP be merged with those of the Human Rights 
Commission, as proposed by the corporate body, then Scotland would 
become the only nation in the UK without a dedicated Children’s 
Commissioner. This would then lead to a quality gap, both real and perceived, 
in the standard of advocacy, scrutiny and research that a child in Scotland 
could expect against that which a child could experience any where else in 
the UK.  
 
A constructive way forward 
 
This position should not suggest that Aberlour is closed off to a periodical 
review of Scottish Public appointments or their functions. Indeed a 
rationalisation of some back office functions, such as IT or Administrative 
support could actually free up existing staff to focus more keenly on other 
areas. We recognise the wish of government to follow the recommendations 
of the Crerar Review which called for the simplification of government 
infrastructure and the SNP’s own manifesto commitments to simplify and 
streamline government, however we feel that the need to sustain and protect 
an independent and separate office of the Children’s Commissioner should 
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supersede a simple attempt to meet a new quota of the total number of public 
appointments in Scotland. 
 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE FROM 
CONSUMER FOCUS SCOTLAND 

Consumer Focus Scotland welcomes the opportunity to submit written evidence to the 
Review of SPCB Supported Bodies Committee.  One of our predecessor organisations 
(the Scottish Consumer Council) was heavily involved in the Crerar Review and we are 
also affected directly by the Scottish Government proposals to transfer to us the 
functions of Waterwatch Scotland.  We will restrict our written evidence to these two 
issues.

About Consumer Focus Scotland 

Consumer Focus Scotland started work in October 2008.  Consumer Focus Scotland 
was formed through the merger of three organisations – the Scottish Consumer Council, 
energywatch Scotland and Postwatch Scotland.  Consumer Focus Scotland will be a 
more effective advocate for consumers by creating synergies that were not possible 
before.  For instance the role of Post Offices can be looked at in the wider context of 
sustainable communities.

Consumer Focus Scotland works to secure a fair deal for consumers in both private 
markets and public services, by promoting fairer markets, greater value for money and 
improved customer service.  We have a wide range of powers and duties to help 
consumers:

 the right to investigate any consumer complaint;  
 the right to open up information from service providers; 
 the power to conduct research; and  
 the ability to make a supercomplaint about failing services.   

We have a statutory duty to help consumers facing the threat of disconnection from their 
power supply as well as a duty to have regard to the interests of consumers who are 
disabled or chronically sick, pensioners, those on low incomes or those who live in rural 
areas.

While producers of goods and services are usually well-organised and articulate when 
protecting their own interests, individual consumers very often are not.  The people 
whose interests we represent are consumers of all kinds: they may be patients, tenants, 
parents, solicitors’ clients, public transport users, or shoppers in a supermarket.

Advocacy for water consumers 

In his statement to the Scottish Parliament on 6th November 2008, John Swinney MSP, 
Cabinet Secretary for Finance and Sustainable Growth, announced the Scottish 
Government’s intention to transfer the representation of water consumers from 
Waterwatch Scotland to Consumer Focus Scotland. 
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Consumer Focus Scotland welcome this proposal and are keen to take forward the role 
of advocating for water consumers.  This role would complement our work representing 
energy and postal consumers and allow us to take a cross-cutting approach to the 
representation of utility consumers. We believe that the transfer will also benefit 
consumers; the more representative of all consumers a consumer advocacy body is, the 
more effective that body will be on behalf of consumers.

We recognise that Waterwatch Scotland currently has a model of consumer 
engagement through local consumer panels.  Our intention would be to build on this 
model by incorporating members into our Consumer Network.   The Consumer Network 
was originally set up by the Scottish Consumer Council (one of our predecessor 
organisations) in 1986.  It currently has over 200 members who are drawn from all local 
authority areas in Scotland. The Consumer Network has two main aims: 

i. Keeping Consumer Focus Scotland in touch with the concerns of people throughout 
Scotland by providing information about important consumer issues and acting as a 
sounding board to determine which issues are of common concern across the 
country.

ii. Providing a source of qualitative data for existing research studies and providing 
small-scale research input in the form of ‘mystery shopping’ or other methods as 
appropriate.

In addition to the Consumer Network, Consumer Focus Scotland would be able to utilise 
its research expertise to gather the views of consumers of water services.

The role of the Scottish Public Services Ombudsman (SPSO) 

Douglas Sinclair, Chair of Consumer Focus Scotland, and formerly Chair of the Scottish 
Consumer Council, chaired the Fit for Purpose Complaints System Action Group which 
reported in July 2008.

The Sinclair report recommended transferring a number of complaints functions to the 
SPSO.  These include: 

i. local authority Complaint Review Committees for social work; 
ii. the bus complaints function within the Passenger Transport Users Committee; 
iii. the complaints function of Waterwatch Scotland; and 
iv. the Prison Complaints Commissioner’s functions. 

In addition, the report concluded that the police complaints framework should not be 
altered at present but the case for merging with the SPSO should be considered during 
the next Parliamentary session.  The Action Group did not have time to consider 
conduct complaints in sufficient detail to offer a specific recommendation but felt that 
this was an area worthy of further review.
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Extending the role of the SPSO to social work, bus, water and prison complaints, as 
recommended by the Sinclair Report, would be a significant extension of the current 
remit of the SPSO.  Consumer Focus Scotland supports the view that this would be of 
significant benefit to consumers for three key reasons: simplification, standardisation 
and accessibility. 

1. Simplification 
The key benefit of the proposals is that they simplify the landscape of complaints 
handling bodies.  The current complexity is likely to lead to confusion amongst 
potential complainants and is also difficult to navigate. 

The proposals would also reduce ‘referral fatigue’ whereby the more times people are 
referred on to other agencies the less likely they are to act on that referral.  This trend 
is well known in research into civil justicei and is described by one study as relating to 
‘a degree of exhaustion by members of the public’ii .  It is likely that referral fatigue 
also exists in relation to external complaints handling, particularly where consumers 
have already been through time-consuming internal processes.  Reducing the 
number of bodies that could handle complaints reduces the number of potential 
referrals.

2. Standardisation 
The proposals would improve the standardisation of external review of complaints by 
ensuring that external review of complaints about public services are carried out 
according to the same framework, within a set of principles approved by the Scottish 
Parliament.

The Sinclair report also recommended that the SPSO be provided with the authority 
to develop and approve for each sector a standardised public service complaints 
handling system.  This would include coordinating training for complaints handlers, 
developing a complaint handlers network, and allocating responsibility to service 
providers to lead on individual complaints where one or more body can handle it.

3. Accessibility 
While evidence of public awareness of current bodies is not available, lack of 
information on who to complain to is cited as a significant barrier to making 
complaints in a number of research projectsiii.  A one stop shop may improve access 
to ombudsman services by being able to provide a clear message to the Scottish 
public about its role and remit.  To ensure success, the one stop shop approach must 
be supported with resources to raise awareness of its role amongst the public.

It is important to note that the proposals will not remove all the complexity and other 
complaint handling bodies (such as the police complaints commission) will continue.  
Therefore there is still a need to assist consumers in identifying who they should 
complain to.  The Sinclair report also recommended that there should be a 
signposting service with a single point of contact providing guidance and general 
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advice to consumers on complaining about public services.  It recommended that this 
be based on an existing service such as Consumer Direct. 

i See for example Legal Services Commission (2004) Causes of Action: Civil Law and Social Justice and 
Scottish Office (1999) Supporting Court Users: The Pilot in-court advice project in Edinburgh Sheriff Court 
ii Legal Services Commission (2004) Causes of Action: Civil Law and Social Justice
iii See for example SCC (2007) Literature Review on the Consumer Approach to Scrutiny and National 
Audit Office (2005)  Citizen Redress: What Citizens can do if things go wrong with public services

16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM INTERNATIONAL PLAY ASSOCIATION 
 
In response to the RSSB Committee's call for evidence, I am writing to 
support the position that there should be a separate Commissioner for 
Children and Young People. 
  
The UK have only recently fully endorsed the UN Convention on the Rights of 
the Child, and the offices of the Children's Commissioners are important in 
supporting children and young people in their rights under the convention.  
  
The Scottish Government has made many statements on the importance of 
children and young people in our society, and the Scottish Commissioner for 
Children and Young People has been their active advocate over the past five 
years.  To remove the post of Commissioner for Children and Young People 
sends a negative message not only to our children young people, but to the 
public in general, of their importance in society. 
  
Margaret Westwood 
Secretary 
International Play Association: Promoting the Child's Right to Play 
(NGO with consultative status to the UN) 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM SCOTTISH PUBLIC SERVICES OMBUDSMAN’S AUDIT ADVISORY 
COMMITTEE  
 
Thank you for the opportunity to submit evidence to your Committee.  I write as the 
Chair of the Scottish Public Services Ombudsman’s Audit Advisory Committee (AAC) 
– the other members are Baroness Rennie Fritchie as Deputy Chair and Mr David 
Thomas.  Baroness Fritchie is the former UK Commissioner for Public Appointments 
and a Civil Service Commissioner; Mr Thomas is Corporate Director and Principal 
Ombudsman for the Financial Ombudsman Service.  The Committee members felt 
that it may be useful for the RSSB Committee to hear from them in relation to the 
current governance and accountability arrangements within the Ombudsman’s office.  
In this submission we have not made comment on the particular proposals submitted 
by the SPCB or the Scottish Government.  We do not consider that it would be 
appropriate for us to do so, and I am aware that the Scottish Public Services 
Ombudsman has separately submitted her evidence to the Committee.  
 
The AAC was established in summer 2007 in response to the Ombudsman’s desire 
to expand on the statutory arrangements prescribed in the 2002 Act and after taking 
advice from the SPSO’s auditors.  Our role is to assist the SPSO’s wholly-executive 
Board and management team as a non-executive group on governance and 
accountability issues and on the discharge of the Ombudsman’s functions as 
Accountable Officer – we have no role in relation to any individual cases. 
 
In our view, the AAC provides a number of benefits.  In particular we are of the view 
that a non-executive advisory board can enhance public confidence; efficiency; 
quality of service; proportionality and outcome focus by means of informed and 
constructive challenge.  While not wishing to comment on the proposals submitted to 
the Committee by the SPCB we would recommend that, while there clearly requires 
to be an appropriate element of accountability between the SPSO and the 
Parliament, this could usefully be supplemented by  the additional time and detailed 
knowledge available to an advisory board such as the AAC. 
 
Some of the functions carried out by the AAC within the SPSO since its formation in 
June 2007 include considering: 
 

• internal controls, accountabilities and prioritisation; 
• soundness of business planning and management accounting; 
• testing financial assumptions and use of shared services; 
• identification and monitoring of key performance indicators and efficiency 

measures; 
• integrity of performance statistics and forecasts; 
• identification and mitigation of risk; 
• plans for business continuity and disaster recovery; 
• integrity and confidentiality of information systems; 
• advice on assurances provided by internal and external audit; 
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• monitoring implementation of audit recommendations; 
• integrity of user research and levels of satisfaction; and 
• overseeing an independent mechanism for complaints about the body itself. 

 
The Committee may also be interested to know that the AAC considers the 
Ombudsman’s Strategic Objectives and annual Business Plans. In setting the three-
year Strategic Objectives for 2008-2011, the Ombudsman also engaged in a wider 
consultation exercise in order to obtain feedback and input from key stakeholders.  
 
We note that a number of the other bodies supported by the SPCB made reference 
to bodies similar to the AAC in their submissions to the Committee.  We would 
recommend that any successor body or bodies maintain non-executive advisory 
boards as effective contributors to continued good governance. 
 
The AAC is of course only part of the framework of governance and accountability 
mechanisms that exist, often as a result of initiatives on the part of the SPSO, to help 
ensure that, as a public body, the SPSO conducts its affairs to the highest standards 
of corporate governance.  The audit submitted to the Auditor General for the year 
2006-07 by the SPSO’s auditors stated that the SPSO’s governance arrangements 
operated well and within a generally sound control environment, commensurate with 
the scale of the Ombudsman’s operations, and considerable enhancements have 
been made since then.  To complement the independent external audit of the 
SPSO’s financial performance, the SPSO last year stepped up its internal audit 
function, in a cost-effective shared services arrangement with the Scottish Legal Aid 
Board.  Senior members of the internal audit team now attend AAC meetings to 
support us in our work.  The organisation’s annual budget proposals are scrutinised 
by the SPCB, as is required by statute.  The SPSO also submits, on a voluntary 
basis, regular performance reports to the SPCB, and makes available more widely a 
considerable amount of information about strategic planning and performance.  Over 
and above this, the Ombudsman has engaged with a range of Parliamentary 
Committees and the Local Government and Communities Committee has an annual 
opportunity to scrutinise the SPSO’s performance following the laying of their Annual 
Report before the Parliament.  In addition, the Ombudsman lays a compendium of 
reports of investigations before the Parliament on a monthly basis which is 
accompanied by a Commentary (sent to MSPs and others) that identifies key trends 
and issues and lessons to be learned from the complaints investigated. 
 
If the SPSO’s AAC can be of any further assistance to the Committee in your work 
then please do not hesitate to contact me.  
 
Sir Neil McIntosh 
Chair 
SPSO Audit Advisory Committee 
16 January 2008 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM ASSOCIATION OF DIRECTORS OF SOCIAL WORK LTD (ADSW) 
 
ADSW feels very strongly that the Office of the Children’s Commissioner should be 
retained. The Association does not agree with the Scottish Parliament Corporate 
Body’s recommendation that the Office of the Children’s Commissioner should be 
merged with the Office of the Human Rights Commissioner. 
 
As social workers we help some of the most vulnerable children and families in 
society. It is clear that we need to get things right for children if we are to save future 
generations from the disadvantage and despair that is reality for so many of our 
children. If you want to get it right for society, you need to get it right for children and 
young people. A Curriculum for Excellence, the Health Inequalities framework, the 
Early Years Strategy and Getting it Right for Every Child are all predicated on the 
basis of early intervention: of getting it right early, for children. Scotland needs all its 
children to be strong contributors to society. The children’s commissioner’s role is 
central to enabling that. We need someone outside of party politics to stand up for 
children’s rights and to be an independent advocate for their needs.  
 
In setting up the Office of the Children’s Commissioner, The Scottish Parliament 
cited a number of reasons as to why the position was needed. These included that 
children and young people are vulnerable to the ill treatment of adults; and that they 
have no political, social or economic power in society. These issues still remain 
today and indeed have recently been highlighted by the cases of Baby P and 
Shannon Matthews. 
 
In his evidence, Tom McCabe stated that: we are not trying to alter the functions of 
the Children's Commissioner but simply trying to streamline its administration. This is 
not an administrative issue, but a point of principle on how as a society we value our 
children. The Children’s Commissioners Office was set up after that of the Human 
Rights Commissioners Office. It wasn’t considered appropriate to merge the two then 
and it isn’t appropriate now. The present Children’s Commissioner has made a great 
impact into issues around the implementation on the UN Convention on the Rights of 
the Child. But still too often we see the needs and rights of adults trump the needs 
and rights of children and we need the Children’s Commissioner to continue to 
address that practice. Merging the Office of the Children’s Commissioner with the 
Human Rights Commissioner could undermine this work. 
 
The Children’s Commissioner has important ongoing work to complete and maintain, 
but there are also areas of work that the Children’s Commissioner has still to turn her 
attention to. There will always be issues that children and young people want the 
Commissioner to investigate. 
 
Getting rid of the Children’s Commissioner also sends out a very negative message 
that at a time when children’s ill treatment is all over the news and when over 30 
countries in the world now have a Children’s Commissioner that Scotland is 
considering getting rid of theirs.  
 
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM BARNARDO’S SCOTLAND 

Introduction
Barnardo’s Scotland is a national voluntary organisation providing 60 plus 
services throughout Scotland, working in partnership with almost all local 
authorities.  We provide a wide range of services to 10,000 children and families 
across Scotland. We have several services that specialise in the promotion of 
Children’s rights. However, all of our services, one way or another, deal with the 
rights of children and young people in Scotland.  Barnardo’s was involved with 
the process that led to the creation of the Scottish Commissioner for Children 
and Young People (SCCYP) and we have worked closely with the SCCYP office 
since its inception in 2004. 

We are aware that there have been two main drivers to public service reform 
recently. The work in the previous parliamentary session by the, then, Finance 
Committee with a report into accountability and governance arrangements and, 
since then, the Crerar Review on regulation, audit, inspection and complaints 
handling.

Arising from this we understand that the Scottish Parliamentary Corporate Body 
(SPCB) is considering the future structure of SPCB supported bodies and current 
proposals are to reduce the present 6 bodies to 3, thereby creating a streamlined 
‘family’ of:

• A Complaints and Standards Body 
• A Rights Body 
• An Information Body. 

Barnardo’s Scotland understands that the Rights Body proposed would comprise 
a merger of the SCCYP office and the Scottish Human Rights Commission 
(SHRC).

Evidence is required to inform debate on the SPCB proposals 
Barnardo’s Scotland is aware that written and oral evidence1 was given to the ad 
hoc committee by Tom McCabe MSP on behalf of the SPCB. We were first made 
aware of the SPCB proposals affecting the SCCYP office via this written and oral 
evidence. It would have been helpful if there was prior notification or consultation 
on the SPCB proposals, beyond the committee evidence. We therefore welcome 
the opportunity accorded by the ad hoc committee, to contribute to the discussion 
and base our evidence on the information presented so far.  

                                            
1 Scottish Parliament (2008) RSSB/S3/08/2/2 Review of SPCB Supported Bodies Committee
http://www.scottish.parliament.uk/s3/committees/rssb/papers-08/rssbp08-02.pdf
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We would echo the views of some of the ad hoc committee members that it 
would have been helpful to have tangible evidence at this stage to illustrate the 
extent of perceived problems and inefficiencies within the current set up. Equally 
useful would have been an indication of the expected benefits and savings to be 
made by the SPCB proposed new set up. We strongly believe such evidence is 
still required and that, having such, would better inform and guide consideration 
of the SPCB proposals. We welcome the commitment made by the SPCB to the 
ad hoc committee on December 9th that more detailed information on the 
proposals will be provided in due course.

In the interim Barnardo’s Scotland offers the following comments but looks 
forward to contributing in greater detail to the debate when SPCB has the 
opportunity to expand on their proposals. Comments are divided into two 
sections - the first dealing with efficiency measures and the second with ‘political’ 
considerations relating to children’s rights in Scotland.

Efficiency Measures 
Barnardo’s Scotland recognises and supports the need to maximise public funds 
through efficiency drives and ensure value for money within public bodies. In 
relation to the creation of a single Rights Body we can see the argument for 
merging core administration and infrastructure functions as suggested by the 
SPCB to the ad hoc committee.

However, these proposals would benefit from a detailed cost-benefit analysis and 
in the absence of such it is hard to say more at this time - except to reiterate that, 
where it is practicable for administrative functions to be merged and shared 
between public bodies, Barnardo’s Scotland is in broad agreement.  This should 
not be confused with any potential diminution of the legal functions of the bodies 
concerned. We were reassured by Mr McCabe’s statement to the ad hoc
committee that – ‘we are not trying to alter the functions of the children's 
commissioner but simply trying to streamline its administration…’ and that SPCB 
do not think they ‘have suggested in any way that the commissioner’s functions 
will change’. However, Mr McCabe does go on to say that – ‘although our 
approach is influenced by budgetary concerns, it is not predominantly driven by 
them’.   
It is therefore difficult to see where proposed changes motivated by an ‘efficiency 
drive’ stop and where questions over ‘functions’ start. Clarity on this point is 
essential to better understand the proposals. 

We are also aware of additional recommendations from the Finance Committee, 
beyond the sharing of premises between SPCB sponsored bodies. We
understand these cover - rules in relation to annual reports; development of 
strategic plans; giving the SPCB power of direction over location decisions, and 
recommendations in relation to budget setting and controls.  In the absence of 
evidence from SPCB on these matters, it is hard to respond in any detail. 
However, Barnardo’s Scotland agrees that many, if not all, of these 
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recommendations could be applied to any new structure or to the current set-up, 
as indeed is the case in most of these matters for the SHRC.  

The exception would be in relation to ‘preservation of independence’ for any 
new/current structure in relation to budget controls. It is of course necessary for 
the SPCB to approve the budget of a supported body and to ‘sign off’ 
expenditure. However, if the SPCB were suggesting that it should have the 
power to control or direct the budget of either SCCYP or SHRC, or a merged 
body, this would bring into question the independence of that body. Barnardo’s 
Scotland believes that it was the intention of the Scottish Parliament when setting 
up the SHRC to do so in accordance with the Paris Principles.  These ensure the 
need for all National Human Rights Institutions to operate on a basis of: 
independence; a broad remit and adequate powers and resources. Therefore,
any proposal by SPCB should be consistent with these principles and any 
changes to related functions or legislation of SPCB supported bodies should be 
made with the Paris Principles in mind.

Political Consideration of Children’s Rights in Scotland  
The Education, Culture and Sports Committee of the Scottish Parliament 
conducted an Inquiry in 2002 into the need for a Children’s Commissioner and 
included within its recommendations a recognition that : 

 There is a need to co-ordinate, monitor and promote children's issues, 
including progressive implementation of the UN Convention on the Rights 
of the Child.

 There is a need to collate children and young people's views and to 
advocate for all children and young people at a national level. 

 There is a need for formal links to legislators and policy makers, to raise 
matters of concern to children and young people at an influential level.

Barnardo’s Scotland is of the view that these recommendations are as relevant 
today as they were in 2002 and that they are best implemented by retaining an 
independent and unitary Children’s Commissioner’s office. Children’s rights are 
still not sufficiently understood or mainstreamed in individual or institutions’ 
consciousness in Scotland to warrant or justify a merger with the wider Rights 
agenda. The SPCB have not presented evidence to the contrary or made a case 
to justify a shift to inclusion within a generic Rights agency. The reality remains 
that the voice of children and young people is still not adequately heard by 
society or the policy/ legislative powers we abide by.

In Barnardo’s view, the specific office of a Children’s Commissioner offers a 
direct route to help inform and influence policy and practice; and offers the 
opportunity and ‘vehicle’ for children and young people to ‘speak out’.  If the 
office of the Children’s Commissioner were to be lost, this could send out a 
message to children that: their views do not count; their voice is not one which is 
needed; and potentially, their only route to influence is to challenge breaches of 
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their human rights.  In our view, a more inclusive and constructive approach is 
more appropriate.  This is an approach which, encourages positive engagement 
of children and young people, one which signals a legitimate place for their 
views, and not one which implies by definition, a failure of the state or an act of 
discrimination. It is widely acknowledged that the voice of children /young people 
is less likely to be ‘heard’ if it is exercised alongside or in competition with the 
voices of adults. Barnardo’s does not believe this is the intention, but rather a 
potential consequence of a merger at this stage.  

Allowing access to a specific office of a Children’s Commissioner who works for 
and with children/young people is, in our view, the more ‘enabling’ and 
constructive solution. Careful consideration should be given to the ‘political’ 
message that the removal of the Children’s Commissioner’s office would convey, 
not only to children/young people, but to wider Scottish society, to the rest of the 
UK and to the international community.  The UN Committee on the Rights of the 
Child has commented very favourably on the work of the UK Children’s 
Commissioners.  Merging the Children’s Commissioner’s office into a generic 
human rights establishment, could change the dynamic of engagement for civic 
society too. If the emphasis of engagement was on ‘negative challenge’ this 
would be a retrograde step as it could shift the children’s rights agenda backward 
to focus on ‘breaches of law’ instead of promoting and harnessing positive 
engagement. The SCCYP office currently does more than deal with acts of 
failure or potential breaches of rights. It acts as a conduit for positive and 
constructive engagement of and with young people.

Barnardo’s Scotland is strongly of the view that the SPCB proposals would 
benefit from an objective evaluation being conducted of the differing powers and 
duties of the offices of the SHRC and SCCYP; and an assessment of the likely 
impact of the proposed changes on both agencies’ constituents. The publication 
of such evidence would better inform debate on the proposals and give some 
insight into what the establishment of a single Rights body may mean in practice. 
There is a need to ensure that the ‘case for change’ includes an objective 
assessment of the potential benefits to both children’s rights and the wider rights 
agenda.

Corporate body or Individual Commissioner 
The SPCB also suggested in its oral evidence to the ad hoc committee that 
consideration be given to the merits of an individual Commissioner heading up a 
Rights body versus a corporate body comprised of several Commissioners 
headed by a Chair. Barnardo’s Scotland suggests further information would 
assist, in particular, how this would operate in practice whilst still preserving the 
functions of the Scottish Commissioner for Children and Young People
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Term of office 
Barnardo’s Scotland is generally supportive of a proposal for a single term of 
office. We are content with the SPCB suggestion ‘that it should be between 5-8 
years’.

Maureen Fraser
Parliamentary Adviser  
16 January 2009 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES COMMITTEE 
FROM CHILDREN IN SCOTLAND

Children in Scotland welcomes the opportunity to present comments for your 
consideration. Our points are limited to your review of issues concerning 
Scotland’s Commissioner for Children and Young People. 

On behalf of our 450 voluntary, private and statutory sector members, we played 
an early and active role in encouraging the Scottish Parliament to create this 
office. Now, as the inaugural term of SCCYP is drawing to a close, we are 
surprised that its future status as an independent public body might be in doubt. 

While SCCYP (like all other organisations) doubtless could be improved, we see 
no rational, evidence-based reason for it to be merged or terminated. Indeed, we 
think that the Scottish Parliament has good reason to take pride in the creation 
and development of SCCYP over the past five years. 

Conversely, it is hard to imagine that diminishing or closing SCCYP would be 
received by the media and the public (let alone by child-related groups) as a 
positive message about the Scottish Parliament’s commitment to children’s rights 
-- or to advancing the well-being of Scotland’s children and young people. 

Accordingly, Children in Scotland encourages the RSSB Committee to 
affirm the current status of Scotland’s Commissioner for Children and 
Young People and proceed timeously with securing the successor to 
Kathleen Marshall.

If this is not an acceptable course of action to the RSSB Committee and the 
Parliament, then we encourage a thorough evaluation not only of SCCYP’s 
performance during its first term, but also a detailed analysis of the advantages 
and disadvantages of a merger with the Scottish Commission for Human Rights 
(or any other alternative future).

It would make sense to include substantive, financial, and political considerations 
in this analysis. We support all organisations finding and implementing operating 
efficiencies and cost savings during these difficult economic times. Therefore, if it 
is actually the case that certain ‘back office’ work of SCCYP could be combined 
with one or more of the other bodies you are reviewing, then it might be wise to 
proceed with these administrative changes. Of course, we trust that any analysis 
of the options will be a fair one involving “like for like” comparisons. 

At the end of the day, what matters most about any decision regarding SCCYP’s 
future are not minor cost savings, but rather the likely and predictable impacts 
upon children and young people themselves. Children in Scotland thinks that the 
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analysis of SCCYP’s future should focus first and foremost on answering the 
question: what option is most likely to: a) ensure children’s rights across 
Scotland; and, b) result in the greatest improvement to the status, well-
being and life chances of all of Scotland’s children and young people? 

Based upon the available evidence at this time, we know of no option more likely 
to achieve these goals than retaining and improving Scotland’s Commissioner for 
Children and Young People as an independent office under the oversight of the 
Scottish Parliament. 

Please don’t hesitate to contact me if Children in Scotland can be of assistance 
in the next stages of this process of consideration.

Dr Jonathan Sher 
Director of Policy, Research and Programmes 
16 January 2009 

Children in Scotland is Scotland’s national agency for organisations and 
professionals working with and for children, young people and their families. It 
exists to identify and promote the interests of children and their families and to 
ensure that policies and services and other provisions are of the highest possible 
quality and are able to meet the needs of a diverse society. Children in Scotland 
represents more than 450 members, including 90% of Scottish Local Authorities, 
all major voluntary, statutory and private children’s agencies, professional 
organisations, as well as many other smaller community groups and children’s 
services. It is linked with similar agencies in other parts of the UK and the 
European Union. 

The work of Children in Scotland encompasses extensive information, policy, 
research and practice development programmes. The agency works closely with 
MSPs, the Scottish Government, local authorities and practitioners. It also 
services groups such as the Cross Party Parliamentary Group on Children and 
Young People (with YouthLink Scotland) .In addition, Children in Scotland hosts 
Enquire - the national advice service for additional support for learning, and 
Resolve:ASL, Scotland’s largest independent education mediation service. 
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EVIDENCE TO THE REVIEW OF SPCB SUPPORTED BODIES 
COMMITTEE FROM CHILDLINE IN SCOTLAND 

ChildLine in Scotland (CL in S) is the free 24-hour helpline for any child with 
any problem. Last year, we provided a counselling service for just over 33,500 
children and young people who called us about a wide variety of issues 
including sexual, physical and emotional abuse, family relationship problems, 
parental substance abuse, mental health problems, bullying, suicide and self-
harm, pregnancy, sexual health issues.  

One of the fundamental aims of CL in S's service is to make sure that young 
people's voices are heard in society, in policy-making and in practice. Our 
evidence focuses on the role of the Scottish Commissioner for Children and 
Young People (SCCYP) as that is the office in which we have most interest. 
CL in S were active in the campaign for a Commissioner for Children and 
Young People in Scotland, and we wholeheartedly support SCCYP as an 
independent focus of concerns and a strong voice at a level and authority that 
can make a real difference to the lives of children and young people. We are 
greatly concerned over the plans to merge SCCYP with the Scottish 
Commission for Human Rights.  

CL in S hear from children and young people day in day out about the 
problems they face, and it is fair to say that the vast majority of calls relate to 
some of kind of abuse of their most basic human rights, that is, their right to 
be safe and protected from all forms of harm. In today's climate of children 
and young people being demonised in the media, and not being valued by 
society, it is more important than ever that children and young people feel 
they have someone, or rather a team of people who are there for them, who 
exist to champion their interests and speak up for them when their rights are 
violated.  

In 2002, the UN Committee on the Rights of the Child, commented that the 
UK, as state party to the UN Convention on the Rights of the Child, should 
inter alia: - "Establish independent human rights institutions with a broad 
mandate and appropriate powers and resources all across the State party and 
at the national level, in accordance with the Principles relating to national 
institutions for the promotion and protection of human rights (the Paris 
Principles) (General Assembly resolution 48/134, annex), to monitor, protect 
and promote all the rights of the Convention for all children."  

One of the most positive steps in Scotland since 2002, has to be the 
appointment of the Commissioner for Children and Young People, and any 
attempt to limit the powers and independence of SCCYP would be a 
retrograde step. In fact following the most recent examination of the UK's 
record on implementation of the UNCRC in September 2008, the UN 
Committee whilst expressing dismay at the fact that the UK, including 
Scotland, had made so little progress in implementing the 2002 Concluding 
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Observations, did specifically welcome Scotland's establishment of the office 
of SCCYP. The Scottish NGO report to the UN Committee submitted in March 
2008, again was critical of the slow progress of Scotland in realising children's 
rights generally, but recognised the positive step in the establishment of a 
Commissioner for Children. The NGO report and the UN Committee's report 
called on Scotland and other parts of the UK to strengthen the framework of 
the office of SCCYP by making the remit and powers of SCCYP 'Paris 
Principles' compliant, which they are not as currently consitituted. 

It would be a extremely damaging to Scotland's international reputation as a 
forward thinking country, and indicative of a lack of commitment to advancing 
the children's rights agenda, were the next UN report on the UK to include 
condemnation of Scotland's decision to be the first country in the world to 
abolish the office of Children's Commissioner. If there was a need for 
Commissioner specifically for children and young people in 2003, and 
politicians across all the parties agreed with the voluntary sector that there 
was such a need, then CL in S cannot see how this need has gone away or 
reduced since SCCYP came into being. On the contrary it has never been so 
important for children to have their own champion. Children and young people 
are a very underrepresented and much maligned section of the population. . 
CL in S knows only too well that Scotland has a long way to go before 
children's rights are realised and now is not the time to send a message to 
people under 18 that they have no need of their own champion The sheer 
extent to which we continue to hear from children about these issues 
convinces us of the profound need to retain an independent children's 
champion who children believe is there to protect and protect them. 
 
Whilst CL in S welcome the establishment of the Scottish Human Rights 
Commission (SHRC), we are not of the view that this body would provide 
sufficient representation of children's interests. Children's views do not always 
coincide with those of adults, and the impact of policies upon children can be 
different or additional to the impact upon adults. It is does not mean to say 
that children's views are less important or of lesser value. It is almost 
impossible to imagine how SHRC would be an accessible concept that 
children would 'own'. Research has long since established the myriad barriers 
children and young people experience in accessing the help, the services - 
even the information - they need. 

CLS hear about these barriers on a daily basis from children whose problems 
are hidden to an adult world and who indeed have often lost faith in an adult 
world which can appear at best to ignore them and at worst to be overtly 
hostile to them. More than 7000 children called CL in S last year to talk about 
being the victim of bullying. Almost 3000 called about sexual abuse, over 
3600 about physical abuse. Very often they disclose that that neglect and 
abuse is connected with parental alcohol abuse. These children and young 
people feel powerless – often they have told no-one else other than CL. We 
firmly believe that subsuming children's rights within a wider commission 
would inevitably make it less accessible to children. We note that one of the 
concerns raised by the SPCB was that Commissioners' structures be made 
easier for the public to understand. Our experience is that children find it 
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much easier to understand and engage with a service that is specifically for 
them.  

Whilst children have the same human rights as adults, they also have 
additional rights contained in the UNCRC. It is important that awareness is 
raised of these additional rights so that they can be fully implemented. On 
occasions, the rights of children and young people can actually be seen to be 
in direct conflict with either those of adults or the adults' interpretation of 
children and young people's rights e.g. different interpretations of a young 
person's right to privacy and to protection; adults' right to feel safe with young 
people's right to freedom of association. 

In summary, CL in S are firmly opposed to any merger and we do not believe 
that the case has been made any substantial savings or benefit to the public. 

 Fiona Robertson  
 Policy and Information Officer  
16 January 2009 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 11   Session 3 
 

Meeting of the Parliament 
 

Thursday, 18 June 2009 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Proposal for a Committee Bill: Trish Godman moved S3M-4243—That the 
Parliament agrees to the proposal for a Committee Bill, under Rule 9.15, contained 
in the Review of SPCB Supported Bodies Committee’s 1st Report, 2009 Review of 
SPCB Supported Bodies (SP Paper 266). 
 
After debate, the motion was agreed to (DT). 
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Review of SPCB Supported 
Bodies Committee Bill Proposal 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-4243, in the name of Trish 
Godman, on the review of Scottish Parliamentary 
Corporate Body supported bodies. 

If the furniture is now in place and her lectern 
has been suitably adjusted, I call Trish Godman to 
speak to and move the motion. 

10:18 
Trish Godman (West Renfrewshire) (Lab): I 

am pleased to present to Parliament the Review of 
SPCB Supported Bodies Committee‟s report, 
which recommends that there be a committee bill 
to harmonise the SPCB-supported office-holders‟ 
terms and conditions of appointment and to 
enhance their governance arrangements. 

Before I explain why we need such a bill, I thank 
all those who contributed to the process. First, I 
thank my fellow committee members for their 
valuable contributions in developing the 
committee‟s report. Secondly, I thank the 
committee‟s clerks and legal advisers, who worked 
hard to support committee members. Yet again, I 
am reminded of the fact that this place would not 
run without the help of our committee clerks. 
Thirdly, I thank those who responded to our 
general call for evidence and all those who gave 
oral evidence to the committee. 

On 13 November 2008, the Parliament agreed 
to establish an ad hoc committee, to be known as 
the Review of SPCB Supported Bodies 
Committee. It was not considered appropriate for 
the Government to review and to recommend 
changes to the bodies that are sponsored by the 
corporate body, as such bodies are properly a 
matter for the Parliament.  

The committee‟s remit was: 
“To consider and report on whether alterations should be 

made to the terms and conditions of the office-holders and 
the structure of the bodies supported by the SPCB; to 
consider how any proposals, including the addition of any 
new functions, for future arrangements should be taken 
forward, including by way of a Committee Bill, and to make 
recommendations accordingly.” 

Having set out the background, I turn to the 
committee‟s recommendations. In reaching our 
conclusions, we were mindful of the 
recommendations of several previous reports: the 
previous Finance Committee‟s seventh report in 
2006, on its inquiry into accountability and 
governance; Audit Scotland‟s report, “Scottish 
Parliamentary Corporate Body 
Ombudsman/Commissioners Shared Services”; 
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Professor Crerar‟s report, “The Crerar Review: 
The Report of the Independent Review of 
Regulation, Audit, Inspection and Complaints 
Handling of Public Services in Scotland”; the 
Scottish Government‟s report, “Fit For Purpose 
Complaints System Action Group—Report to 
Ministers”, which is also known as the Sinclair 
report; and the Scottish Commission for Public 
Audit‟s first report in 2008, on its review of the 
corporate governance of Audit Scotland. 

We received some thought-provoking 
suggestions from the corporate body. The Scottish 
Government added suggestions to transfer other 
bodies that might come under the SPCB‟s support. 
We also sought and received considerable oral 
and written evidence. As members will appreciate, 
at 5 o‟clock each Thursday night, we all rushed 
home to read all those papers. 

In summary, the committee recommends a 
number of changes to the accountability and 
governance arrangements for office-holders; it 
also recommends that a new standards and public 
appointments body be created and that all 
functions of the Scottish prisons complaints 
commissioner be transferred to the Scottish Public 
Services Ombudsman. We recommend that the 
corporate body should continue to sponsor office-
holders and that it should set office-holders‟ terms 
and conditions of appointment, including setting 
and reviewing their salaries. To enable the 
corporate body to undertake its role effectively—
and in the light of the Finance Committee‟s 
recommendations of 2006—we recommend that 
the governance arrangements for the office-
holders should be brought into line with those in 
the legislation that established the Scottish Human 
Rights Commission. That means that proposals 
covering expenditure, the appointment of staff and 
the location of offices will be subject to the 
approval of the corporate body. There should also 
be a requirement that strategic plans covering 
three to four business years be laid before 
Parliament. 

To enhance the accountability of the office-
holders‟ operational work, we recommend that 
committee scrutiny be undertaken at least once a 
year. We have invited the Standards, Procedures 
and Public Appointments Committee to consider 
any necessary changes to standing orders. In 
evidence to our committee, the office-holders 
indicated that they would welcome more 
opportunities to work with the committees of the 
Parliament. 

We recommend that the proposals in the Crerar 
and Sinclair reports that relate to the Scottish 
Public Services Ombudsman should be 
implemented, but we consider that they should be 
introduced by the Scottish Government as part of 
its Public Services Reform (Scotland) Bill. We also 

recommend that all functions of the Scottish 
prisons complaints commissioner should be 
transferred to the ombudsman and put on a 
statutory footing. Other ancillary amendments will 
be required to assist with the interpretation of 
certain provisions in the Scottish Public Services 
Ombudsman Act 2002. Those provisions fall to be 
covered within the proposed committee bill. 

On structural changes, we recommend that the 
posts of Scottish Parliamentary Standards 
Commissioner and chief investigating officer—
both part-time posts—should be combined into a 
single post and joined with the post of the 
Commissioner for Public Appointments in Scotland 
in order to create a new commission under the 
governance of the corporate body. 

On the reporting arrangements for the standards 
commissioner, we recommend that no changes be 
made. Investigative reports on members of the 
Scottish Parliament should continue to be sent to 
the Parliament‟s Standards, Procedures and 
Public Appointments Committee. Reports on 
councillors and other elected members should be 
sent to the Standards Commission for Scotland. 
The Parliament‟s Standards, Procedures and 
Public Appointments Committee will continue to 
have an identified commissioner who will report to 
it. Our proposed changes in the area will increase 
the capacity and expertise that are available to 
that committee. 

We were invited to consider merging Scotland‟s 
Commissioner for Children and Young People and 
the Scottish Human Rights Commission into a 
rights body. We deliberated about that particularly 
long and hard. The evidence that we received was 
finely balanced, but after careful consideration we 
were not persuaded that creating the proposed 
rights body was the correct thing to do at this 
stage. However, we urge the children‟s 
commissioner and the Scottish Human Rights 
Commission to collaborate where possible, and 
we have invited the Education, Lifelong Learning 
and Culture Committee to consider whether there 
are any overlaps in the work that is undertaken by 
the children‟s commissioner and children‟s 
organisations, to ensure that public funds are not 
spent on duplicating work. 

We recommend that the Scottish Information 
Commissioner, the Scottish Public Services 
Ombudsman and Scotland‟s Commissioner for 
Children and Young People should remain as 
stand-alone posts but that they should be subject 
to enhanced scrutiny by the corporate body. 

In summary, we believe that our 
recommendations will improve the accountability 
and governance of the SPCB-supported bodies 
and deliver benefits to the public through better 
performance and easier access to the services 
that the bodies provide. Over time, they are 
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expected to reduce expenditure. Our report has 
cross-party support and I hope that it will receive 
unanimous support from the Parliament at 
decision time. 

I move, 
That the Parliament agrees to the proposal for a 

Committee Bill, under Rule 9.15, contained in the Review of 
SPCB Supported Bodies Committee‟s 1st Report, 2009 
Review of SPCB Supported Bodies (SP Paper 266). 

10:26 
The Minister for Parliamentary Business 

(Bruce Crawford): I thank the convener and 
members of the Review of SPCB Supported 
Bodies Committee for all their hard work and 
careful consideration of the often complex issues 
that they had to deal with. We are grateful for the 
Parliament‟s work on seeking to achieve a robust 
and proportionate scrutiny system and I am 
pleased that the committee has considered how to 
improve the Parliament‟s relationship with its 
bodies. 

All but one of the six SPCB-supported bodies 
that are under discussion today were established 
by the previous Scottish Executive as a direct 
result of Government policy. Clearly, there will be 
circumstances in which proposed improvements 
will impact on the statutory responsibilities of 
Government-supported and SPCB-supported 
bodies. 

I echo Trish Godman‟s comment that we did not 
begin the discussions with a blank sheet of paper. 
We have the 2006 report by the Finance 
Committee, Professor Crerar‟s independent report, 
and the report of the fit-for-purpose complaints 
system action group, which was chaired by 
Douglas Sinclair, the chair of Consumer Focus 
Scotland. That group worked with stakeholders to 
produce practical recommendations on how the 
complaints system can be streamlined and made 
more accessible to the public. I am pleased that 
the Review of SPCB Supported Bodies Committee 
firmly endorsed what Douglas Sinclair‟s group 
identified as the way forward: a strengthened role 
for the Scottish Public Services Ombudsman, with 
the SPSO leading the way in developing effective 
complaints-handling systems.  

The committee recommends that, at stage 2 of 
the Public Services Reform (Scotland) Bill, the 
Government should include provisions for a new 
complaints-handling process. The fit-for-purpose 
complaints system action group‟s report was clear 
about the benefits for both consumers and service 
providers of simplifying the multiple complaints 
systems. Complaints processes that are easy to 
access, understand and use will help the less 
articulate and less confident to have the 

confidence to complain, and simplification will also 
have benefits for service providers. 

However, we also need a strong ethos 
throughout our public services that regards 
complaints as opportunities for learning and 
empowers complaints handlers to resolve as many 
complaints as possible at the first level, the first 
hurdle and the first goal, because the sooner 
complaints are resolved, the greater the saving to 
the public purse. Subject to the Parliament‟s 
agreement, the Government is therefore happy to 
propose such provisions at stage 2 of the Public 
Services Reform (Scotland) Bill. The creation of an 
easier, shorter, quicker and wholly user-focused 
approach to complaints about public services in 
Scotland should be a priority for us all. 

Last November, the Government said that it 
would put its proposals for the improvement of 
complaints handling to the Review of SPCB 
Supported Bodies Committee for consideration. 
The proposals, which emerged from a broad 
consensus, include structural changes to the 
SPSO, Waterwatch Scotland and the Scottish 
Prisons Complaints Commission. I understand 
from the evidence that was given why the 
committee considered the transfer of complaints 
from Waterwatch to the SPSO a finely balanced 
issue. 

It would have been useful to consider the 
benefits to users in the wider context, and the 
overarching benefits to the alignment of 
complaints-handling processes across all services. 
Those benefits could include simplification of the 
landscape for service users, a reduction in overall 
costs, and ensuring that lessons that are learned 
from complaints about one service lead to 
improvements in all services. In that wider context, 
we still believe that our proposal to transfer 
Waterwatch‟s complaints functions to the SPSO 
and its representative functions to Consumer 
Focus Scotland is a sensible rationalisation that 
accords with both Professor Crerar‟s view and 
Douglas Sinclair‟s work. 

The Government also believes that the transfer 
of prison complaints to the SPSO might fit better in 
the Public Services Reform (Scotland) Bill than in 
the Review of SPCB Supported Bodies 
Committee‟s bill. However, we will be pleased to 
continue to discuss the best way forward as the 
two bills reach stage 2. Our rationale is simply that 
it is sensible—and easier for service users and the 
wider public—for all improvements to complaints 
handling to be dealt with in a single bill. 

I remind the Parliament that the process began 
early in 2006. More than three years later, we owe 
it to the public to build on what has already been 
done and to deliver tangible benefits to the way in 
which they engage with public services. Now more 
than ever, in these difficult economic times, we 
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need to think about the needs of our country of 
five million people and ask how we can have fewer 
organisations, reduce duplication and have less 
bureaucracy in order to deliver better services for 
the people of Scotland. 

I am happy to support the motion. 

10:32 
Johann Lamont (Glasgow Pollok) (Lab): I am 

happy to contribute to the debate, just as I was 
happy to contribute to the work of the Review of 
SPCB Supported Bodies Committee. I did not 
always go to the committee with a spring in my 
step, but I recognised that it had an important role 
to play. I thank my fellow committee members for 
their forbearance during some of the discussions, 
which came close to being tortuous. 

I particularly thank the convener, Trish Godman, 
who kept us focused on the need to come to some 
conclusions and reminded us of the significance of 
our role. Like her, I thank the witnesses, who 
raised important issues, and particularly the clerks. 
I do not think that I have ever been on a 
committee where there was such a degree of 
support through well-organised materials that 
illuminated the difficult issues and made them 
accessible to us. 

The committee dealt with important issues, but 
because we were dealing with structures, it was 
sometimes difficult to grasp the significance of the 
debate and gain clarity about what the structures 
and roles actually are. However, I believe that we 
produced a comprehensive and considered report. 
Although Bruce Crawford identified some areas 
that he wants to pursue further, I am confident that 
we tried to come to the right conclusions. Of 
course, a further opportunity will be afforded to the 
Parliament to explore the issues. 

It is often more difficult than one imagines to act 
on an aspiration to declutter. It is certainly the 
Government‟s experience—and probably that of 
previous Administrations—that bodies tend to 
come into existence for a purpose. We cannot 
assume that they are surplus to requirements 
without identifying what their purpose is and how 
else services might be delivered. Also, we should 
not presume that big organisations will always 
deliver most effectively. There are diseconomies 
of scale as well as economies of scale, and we 
have to test that as we pursue conclusions. 

Robin Harper (Lothians) (Green): Does the 
member agree that the Review of SPCB 
Supported Bodies Committee should be 
particularly commended for its decision to retain 
the office of the children‟s commissioner and to 
treat its work as distinctive? 

Johann Lamont: I will come to that contentious 
issue shortly.  

First, I want to make the point that people 
sometimes need to be close to the ground and the 
issues in order to be able to respond. A generic 
complaints body will not always be able to address 
people‟s specific issues. If we are going to have 
big bodies, they must still be close and sensitive to 
those who are pursuing complaints. 

There is an interesting issue to do with the 
independence of commissioners, which we 
wrestled with. The instinctive desire to separate off 
bodies and make them independent of the political 
process is partly a product of the lack of 
confidence in politics and politicians that exists, 
yet, ironically, we have probably all expressed our 
concerns about the House of Lords precisely 
because it is not an elected body. We somehow 
manage to carry both things in our heads at the 
same time. We must find the right balance 
between independence and accountability, about 
which we must have an on-going debate and 
dialogue. 

On the rights bodies, I think that my party would 
want to emphasise an important issue to do with 
individuals pursuing complaints about individual 
breaches of their rights. It is incumbent on us to 
recognise patterns of disadvantage and inequality. 
It is not just a matter of addressing individual 
issues; general messages should be considered in 
progressing policies. 

On access, it is fair enough to say that there 
should be a one-stop shop, but we must 
understand the disadvantages for some people of 
such an arrangement. The issue should not be 
about rewarding the capacity to complain; 
sometimes we have to engage with communities 
and discuss with them the complaints that they 
might have. There is a responsibility on people to 
reach out into communities; they should not just 
be recipients of complaints. 

Robin Harper referred to the particularly 
important issue of the children‟s commissioner. I 
recognise that the corporate body had a particular 
role in that respect, and I welcomed its provision of 
a proposed structure against which we could focus 
the debate. There is a symbolism about the 
children‟s commissioner and a strength of feeling 
among particular groups and individual MSPs 
about the importance of sustaining that role. 
However, I also recognise that it was legitimate to 
discuss its role. It is important that the 
commissioner clarifies the role, and that the body 
is seen as challenging the Government, not just in 
relation to what we aspire to, but in relation to the 
gap between what a Government claims that it 
cares about and what it delivers through its 
budgets and priorities. The Scottish Government is 
often found wanting in that regard. It cares about a 
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lot of things, but we should consider its budgets 
and what it prioritises. We want an on-going 
dialogue with the children‟s commissioner about 
that level of engagement. We also want a 
recognition that, although the commissioner is a 
voice for children, children‟s experiences can be 
very different. It is important to consider the 
inequalities and disadvantages that young people 
face, and their disparate experiences. 

I again thank those who were engaged in 
producing the report. I recognise that the debate is 
on-going and that it does not sit comfortably in any 
box. There are lots of shades of grey. The 
Parliament and the committee have recognised 
that. We have tried to set up a structure that is not 
for all time, but which is underpinned by an 
understanding that, in time, organisations must 
become sufficiently flexible to be able to reflect on 
their own structures and on how they fit in with 
other structures across the landscape in order to 
meet needs. 

10:38 
Jackson Carlaw (West of Scotland) (Con): I, 

too, begin by thanking the clerks and all those who 
gave evidence to the Review of SPCB Supported 
Bodies Committee over several months. I also 
thank committee colleagues for their convivial 
exchanges. We are particularly indebted to the 
clerks, because the brief that we were working to 
and the wide range of both possibilities and 
probabilities on which we could have settled 
meant that they had to do their best to discern and 
anticipate the collective mind of the committee. 
Given that the individual minds of committee 
members were not that much clearer for long 
periods, that was an unenviable task. However, 
the clerks managed it with patience that was 
impressive to behold. 

The committee met with the views of various 
interested parties ringing in our ears. I applaud the 
resolve, certainty, determination, passion and 
good humour with which some people advocated 
their positions. I instinctively sympathised with 
some of them, but it seemed at times that the 
arguments were of the “The country‟s gone to the 
dogs” and “There‟s nothing worth watching on the 
telly these days” variety. In other words, certain 
assertions were made, but they were not always 
evidenced or proven by the examination of the 
witnesses. 

As well as the big-ticket considerations, we were 
persuaded that many of the general housekeeping 
recommendations to do with length of service, 
termination and subsequent employment were 
appropriate. I think that most members would have 
drawn the same conclusions. Those 
recommendations were not of the racy variety, but 
they will nonetheless be important to those who 

currently hold office and they will be potentially 
influential in attracting their successors. Some of 
the existing provisions are certainly too restrictive. 
I think that the committee struck the correct 
balance through collective agreement. 

Certain other potential consolidations were not 
without appeal, but they floundered in the face of 
practical obstacles. The future disposition of 
Waterwatch Scotland, to which the Minister for 
Parliamentary Business referred, is an example of 
that. The proposal to amalgamate Waterwatch 
Scotland and the Scottish Public Services 
Ombudsman was not without appeal, but because 
Waterwatch investigates both public sector and 
private sector complaints, with the latter supported 
by an industry levy, it was difficult to see how such 
an amalgamation could be achieved. Merging the 
public sector element while leaving the private 
sector element elsewhere would not have 
enhanced consumer understanding or operational 
efficiency. However, I note the comments that 
Bruce Crawford made about that. 

The committee settled on consolidations that it 
thought enhanced public access and scrutiny and 
simplified operational structures. Perhaps we 
could have gone further. Arguments occasionally 
lay in the balance, and in future sessions, 
members may well wish to review matters again in 
the light of the operational experience that will 
arise should the recommendations in the 
committee‟s report be implemented. In that regard, 
I fear that I may disappoint Robin Harper with the 
remarks that I will make about the proposal to 
merge the Scottish Human Rights Commission 
and Scotland‟s Commissioner for Children and 
Young People.  

Without being unkind to either body, I am not 
sure that the evidence that was presented on the 
current operational functions of those two 
organisations was in itself persuasive. The SHRC 
is hardly established, and in any event has so 
structured itself that an early accommodation of 
the SCCYP would be a fairly substantial, if not 
insurmountable, difficulty. In the case of the 
SCCYP, arguments were presented that 
demonstrated commendable operational practice, 
but they did not in themselves reinforce the need 
for a separate commission or commissioner, 
although SCCYP‟s work is seen as a benchmark 
internationally. I think that if we started afresh, 
Parliament would most likely have recommended 
the establishment of a rights commission, but we 
are not starting afresh. Given that both 
organisations are operationally incompatible, it 
was not certain what the consequences would be 
if a merger were forced on them, or whether a 
shotgun wedding would have been operationally 
efficient in any definable or quantifiable sense. 
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The committee was not convened to speculate 
on the hypothetical, but its members were aware 
of public suggestions that further rights 
commissioners may be established—for victims 
and for older people, for example. The creation of 
further rights commissioners did not excite—I am 
choosing my words diplomatically. It was not for 
the committee to set out in its report the work of 
the Parliament in any future session—indeed, now 
may not be the time to do that—but I at least 
believe that there will probably be merit in the 
Parliament specifically examining the 
arrangements again in the medium term. In the 
light of more substantial evidence and a more 
precisely defined proposition for further rights 
commissioners, an alternative structure may well 
prove more compelling at that time. 

A report has been presented to the Parliament 
that will not meet the expectations of everyone in 
every respect; indeed, it possibly does not meet 
the expectations of every member of the 
committee. However, in the circumstances, in the 
face of the evidence that we heard, and in the light 
of the competing conclusions that were reached, 
the committee agreed the report. The report need 
not be an end in itself, but for the moment, and 
with the support of Parliament at decision time 
today, we support the early implementation of the 
report‟s recommendations by way of a committee 
bill and through other Government legislation, as 
comprehensively detailed by Trish Godman. 

Finally, I offer Trish Godman my congratulations 
on and gratitude for her patience and courtesy as 
convener of the committee. 

10:44 
Ross Finnie (West of Scotland) (LD): I, too, 

was a member of the Review of SPCB Supported 
Bodies Committee. I thank its convener for the 
way in which she brought together the committee 
and held us in an exercise that proved to be more 
difficult than many of us had envisaged when we 
were nominated to serve on the committee. In 
particular, I thank the committee clerks. The 
volume of material that supported the original 
establishment of the bodies under consideration 
and which we were required to consider was 
substantial, given that each had been created by a 
separate act of Parliament. 

I think that we were surprised in some ways by 
how difficult the process proved to be—Jackson 
Carlaw alluded to that. The witnesses felt 
passionately about the bodies to which they were 
attached; in the earlier sessions of Parliament, 
many of them had given evidence during the 
process by which those bodies were created, and 
they felt very committed to them. 

We were considering a range of issues, and I 
found that the most difficult one was that, although 
the committee was not asked to in any way 
consider the functions of the ombudsmen or 
commissioners, it became clear that the 
committee could not recommend a change to the 
structure without giving due consideration to 
whether such a change would affect the proper 
discharge of the duties that had been imposed by 
the Parliament. That was an overarching point. 

Unlike Johann Lamont, I found unhelpful the 
decision by the SPCB not simply to give evidence 
on the workings and the financial controls of the 
bodies of which it was the sponsor and about 
which it was, therefore, uniquely qualified to give 
an opinion, but to publish a report setting out how 
the bodies should be reorganised, even though it 
had not taken any evidence on the matter. 

I am aware of the authority that Parliament gave 
to the Review of SPCB Supported Bodies 
Committee. However, I remain unaware of the 
authority that Parliament gave to the SPCB to 
publish a parliamentary report on the matter that 
would pre-empt the report that we are debating 
this morning. The SPCB is an important body and, 
following the publication of its report, many 
witnesses who took part in the process in which I 
was engaged were very unclear about whether 
that meant that Parliament had already given its 
opinion. 

Moving on, however, I must say that we should 
not diminish the administrative matters that came 
within the terms and conditions of the review, such 
as the need for accountable officers and the 
question whether the bodies had effective financial 
controls. Those issues were relatively non-
contentious but of great importance; I think that 
the committee gave them due and proper 
consideration and that the recommendations that it 
made in relation to them will make a substantial 
difference to the effectiveness and operation of the 
bodies. 

The evidence on the cost savings that might be 
achieved as a result of merging the bodies was 
less persuasive. One of the main difficulties was 
the lack of evidence to support the proposition 
that, if the bodies were merged, it would be 
perfectly possible to retain their separate 
functions. For example, a real distinction can be 
drawn between examining a matter of 
maladministration in a public body and examining 
a breach of standards by either a parliamentarian 
or a local councillor. The former involves a test of 
competence on behalf of a corporate entity, while 
the latter founds upon the probity, honesty and 
integrity of an individual in public life. I regard 
those matters as entirely separate, and believe 
that it is necessary to keep separate the proposed 
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public life and appointments commission from the 
SPSO, as is recommended in the report. 

I also found difficult the question of merging the 
posts of human rights commissioner and children‟s 
commissioner. Although, clearly, a case can be 
made—indeed, it was made—that human rights 
embrace the rights of the child, the evidence was 
less than persuasive that the existing 
internationally recognised functions of the 
children‟s commissioner would be adequately 
preserved in any merged body. 

Therefore, as Jackson Carlaw and Johann 
Lamont said, we came to the view that, for the 
present, those bodies should remain separate. 
However, the need for closer collaboration 
between them is great, and I share Jackson 
Carlaw‟s view that the prospect of other rights 
commissioners being established was not 
persuasive. 

The arguments were finely balanced, but I think 
that the committee‟s conclusions were right. The 
report might not have produced the 
recommendations for the merging of bodies that 
some people anticipated, but it has made a 
valuable contribution to the way in which the 
bodies operate and to the question of how the 
powers of the SPSO can be extended, particularly 
in view of the Crerar and Sinclair 
recommendations. The report is a significant piece 
of work, and I look forward to the bill being 
presented to Parliament. 

10:50 
Gil Paterson (West of Scotland) (SNP): As 

members are aware, the Scottish Parliamentary 
Standards Commissioner and the Office of the 
Commissioner for Public Appointments in Scotland 
have a direct reporting relationship with the 
Standards, Procedures and Public Appointments 
Committee, of which I am a member. That 
committee considered the recommendations of the 
Review of SPCB Supported Bodies Committee at 
its meeting on 9 June and agreed that I should 
speak on its behalf in the debate. I thank the 
officials and my fellow MSPs who were involved in 
the piece of work that we are discussing. We are 
dealing with business that, while somewhat dry, is 
very important to the running of the Parliament. 

I will focus my comments on the proposed 
changes to the roles of the standards 
commissioner and the public appointments 
commissioner. The Review of SPCB Supported 
Bodies Committee proposes to combine the posts 
of the standards commissioner and the chief 
investigating officer. By happy coincidence, the 
current standards commissioner, Mr Stuart Allan, 
is also the chief investigating officer, which means 
that, in a sense, the proposal to combine those 

posts has already been achieved. No doubt we will 
learn useful lessons from Mr Allan‟s experience in 
the two posts. 

The Review of SPCB Supported Bodies 
Committee proposed that that combined role 
should result in a single post of investigations 
commissioner, and that that commissioner should 
be joined with the commissioner for public 
appointments. The Standards, Procedures and 
Public Appointments Committee considered the 
proposal, and, as it is consistent with the evidence 
that we presented to the Review of SPCB 
Supported Bodies Committee, we welcome it as a 
sensible step towards sharing offices and support 
staff. Although we note that the cost savings for 
the standards commissioner are likely to be 
minimal, we think that the office will benefit from 
the increased support that will be available under 
the proposed arrangements. 

The Standards, Procedures and Public 
Appointments Committee also welcomes the 
recommendations that the investigations 
commissioner and the public appointments 
commissioner should report to that committee on 
their respective remits. We note the 
recommendation that each commissioner would 
have a lead responsibility for either the 
investigations commissioner post or the public 
appointments commissioner post. It was not clear 
whether it is envisaged that the two 
commissioners could perform each other‟s 
functions if required. 

We did not have any general concerns with the 
potential for those roles to be interchangeable. I 
note, however, that further consideration might 
need to be given to the current parliamentary 
approvals process, given that, at present, the 
Parliament approves a specific named person to 
be the standards commissioner or to be the public 
appointments commissioner. 

One other area on which the Standards, 
Procedures and Public Appointments Committee 
wished me to comment involves freedom of 
information. Under the recommendations, the chief 
investigating officer, the Standards Commission 
for Scotland and the public appointments 
commissioner would be subject to the Freedom of 
Information (Scotland) Act 2002, although the 
standards commissioner would not be. The 
committee agreed that that issue might need to be 
considered further as part of any proposals for 
shared office working. No doubt other things will 
come to light if we are looking to merge three 
different statutory frameworks. The committee is 
happy to contribute to the sensible resolution of 
each of those issues. 

The Standards, Procedures and Public 
Appointments Committee broadly welcomes the 
Review of SPBC Supported Bodies Committee 
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report and looks forward to considering any 
proposals that might require changes to the code 
of conduct for members or the standing orders. 

10:55 
Des McNulty (Clydebank and Milngavie) 

(Lab): Unlike most of the previous speakers, I was 
not a member of the Review of SPCB Supported 
Bodies Committee. That was probably a deliberate 
move on the part of those who allocated members 
to the committee, given that I have some well-
recognised concerns about the way in which the 
various commissioners and the empire of 
commissions—if I can put it that way—have 
sprung up in the Parliament. 

Nonetheless, I acknowledge that the Review of 
SPCB Supported Bodies Committee, the Finance 
Committee and the SPCB have done valuable 
work by dealing with some of the more 
unacceptable aspects of the way in which the 
commissions operated previously. It really was 
unacceptable that the commissions that were set 
up were left free and unfettered to decide where 
there were located. That is why the Scottish 
Information Commissioner ended up in a castle in 
St Andrews and why the Scottish Public Services 
Ombudsman and Scotland‟s Commissioner for 
Children and Young People ended up with 
expensive premises. There are areas in Scotland 
that deserve the services of those people, but they 
are not located there. I would have far more 
interest in listening to concerns about poverty or 
inadequate services if the people who were 
expressing them lived closer to where the real 
problems in service delivery exist. 

It seemed impossible for the Parliament to give 
the commissions any direction about how they 
were to report back to Parliament on what they 
did. Previously, in the negotiations that took place, 
or appeared to take place, between the 
commissioners and the SPCB, it was almost a 
case of the commissioners saying, “We‟ll tell you 
how much money you can give us, and there‟s 
nothing you can say about it.” All that seems to 
have been changed, which is a positive 
development that was needed. I am grateful to the 
Review of SPCB Supported Bodies Committee for 
finalising that process. 

As Johann Lamont pointed out, there is a 
balance to be struck between accountability and 
independence. We fight shy of dealing with where 
that balance should be. It is easy to be fought off 
by the commissioners who insist on the propriety 
of their position and the absoluteness of the 
independence that we have to accord them, and 
who do not accept that we in the Parliament are 
elected to have an overriding interest in public 
accountability, of which we are the custodians. 

I do not regard the recommendations of the 
Review of SPCB Supported Bodies Committee to 
be finished. The financial circumstances under 
which we will be working in the next few years will 
require us to look again at this issue. To be 
blunt—I have been in local government, so I have 
faced up to this—the choice is between providing 
real services to help children and funding the 
bureaucracy that deals with the rights of children. 
Those are the choices that we in government have 
ultimately to make. 

It is not impossible for this jurisdiction to make 
the kind of decisions that were made by the New 
Zealand Parliament, which has said that it will put 
a limit on the number of commissions and sort out 
the overlaps in their remits. I will not name names, 
but we have commissions that are still looking for 
a function; they are going round the country trying 
to find issues in which they can take an interest. I 
do not think that the Parliament should fund that 
automatically; it should certainly debate that and 
hold those commissions properly to account. 

Scotland‟s Commissioner for Children and 
Young People, the Scottish Information 
Commissioner and the Scottish Public Services 
Ombudsman must be operationally independent, 
but it is not in the interests of the Parliament, or 
the people whom we represent, to write them a 
blank cheque—we cannot be seen to do so. 

There are ways in which groups can be pushed 
together. The fact that something is established 
and that pushing two bodies together might cause 
problems is not necessarily a good reason for not 
doing it. Rather than finding ourselves in a 
financial crisis and looking at this issue again, we 
should have a rolling process of looking at what 
commissions and commissioners do. The 
committees of the Parliament have an important 
role to play in not simply accepting that the 
commissions have an automatic right to exist but 
scrutinising constantly whether they are doing the 
job that they were set up to do, or whether that job 
is still required, whether in a policy or financial 
context. 

I commend the work of the committee, but we 
must keep this matter under review. We in the 
Parliament must not be frightened to acknowledge 
that we are the people who are elected and who 
are directly accountable to the electorate and that, 
in the end, the commissioners work through us on 
behalf of the people of Scotland—not the other 
way around. 

11:01 
Joe FitzPatrick (Dundee West) (SNP): When 

we were asked to be members of the Review of 
SPCB Supported Bodies Committee, we were 
advised that it would be a short-term committee 
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and, in fact, we completed our work and 
deliberation in a matter of months. However, in 
that time we were presented with a huge array of 
written and oral evidence, so I pay tribute to the 
clerks who helped us put it all into context to 
inform our decisions. 

Contrary to what Ross Finnie said, I believe that 
the SPCB proposals, which Tom McCabe 
presented to the committee, were helpful in giving 
us a template to measure where we were going. I 
understand where Ross Finnie is coming from, but 
I put on record my thanks to Tom McCabe and the 
SPCB for taking the time to produce the template 
and giving us evidence, which I found helpful. 

Given all the evidence and paperwork that we 
received, it would have been easy for us to 
become trapped like goldfish in a bowl, swimming 
around endlessly but getting nowhere. Our 
convener, Trish Godman, and our deputy 
convener, Jamie Hepburn, ensured that our efforts 
were not wasted. We have produced a report that, 
in the main, is supported by all members of the 
committee. 

The committee worked well together and we 
were in broad agreement on the majority of issues. 
However, it would be remiss of me not to 
concentrate for a few minutes on one of the issues 
that split the committee: there were three votes for 
and three votes against the proposed merger of 
Waterwatch Scotland with the Scottish Public 
Services Ombudsman to form an all-
encompassing complaints commission. The 
original idea behind the SPSO was to create a 
one-stop shop for complaints, which would allow 
ease of access for the public. However, in recent 
years, we have departed from that original concept 
by creating a number of different bodies to deal 
with complaints. 

The proposal to merge Waterwatch and the 
SPSO was not motivated by a desire to save 
money; it was about improving service for the 
public. Our complaints-handling system should 
involve less duplication and bureaucracy, which 
might mean fewer organisations. Some of my 
constituents have said that when they make a 
complaint they are bounced between the local 
authority and the water authority. Who deals with 
the complaint? Is it Waterwatch or the 
ombudsman? If the two bodies are pulled 
together, the system will be much cleaner and 
more accessible to the public. 

I appreciate the concerns of some members of 
the committee regarding the public‟s need for an 
ombudsman that can deal with complaints fully by 
drawing on detailed knowledge and expertise. 
However, I believe that the skill that is currently 
deployed in the SPSO in relation to a wide range 
of public services is no different to that which is 

deployed in the types of process that are 
undertaken by bodies such as Waterwatch. 

I am certain that if we were to merge the 
functions of Waterwatch with the role of the SPSO, 
we would provide the public with a more 
straightforward, effective and efficient system 
without compromising service. I believe that that 
would be in keeping with the recommendations of 
Professor Crerar, Douglas Sinclair and the 
previous Finance Committee. 

I respect the committee‟s decisions, but I think 
that this issue would benefit from further scrutiny, 
either at a later stage in the proposed bill or at 
some future review. One thing on which we are all 
agreed is that ours will not be the final review. The 
subject would benefit from consideration by fresh 
bodies on any future committee. Our report took 
us some distance; indeed, it took us as far as we 
could go while also maintaining consensus. I 
commend it to the Parliament. 

11:05 
Tom McCabe (Hamilton South) (Lab): I 

apologise to Ms Godman for missing the first 
minute or so of her speech. I assure her that I will 
catch up on it later in the Official Report. 

On behalf of my colleagues on the Scottish 
Parliamentary Corporate Body, I thank the 
committee for undertaking the inquiry and 
producing a detailed report and recommendations. 
The task was perhaps more onerous than it 
appeared at first. 

Trish Godman: Hear, hear! 

Tom McCabe: I am sure that all committee 
members agree with that. We are genuinely 
grateful to the committee for taking on that task 
and producing the report. 

I am grateful to all committee members for the 
courtesy that they showed me when I gave 
evidence on behalf of the corporate body. I 
listened to what Mr Finnie said on the matter and 
have this to say in response: the corporate body 
was invited to give evidence and we sought to do 
that in a comprehensive manner. We could have 
avoided some of the more difficult questions. 
However, my personal view is that a tendency to 
do that is devaluing public life. We therefore 
decided to address some of the difficult areas. I 
hope that that was of benefit to committee 
members. 

With the Government looking at public sector 
reform, it seemed appropriate for the Parliament to 
consider whether changes could be made to the 
structure of SPCB supported bodies. Driving the 
SPCB proposals were two underlying principles: 
making access to services as simple as possible 
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for service users; and achieving public services 
that provide the best value for money. 

Achieving value for money is especially 
important given my firm belief that, before the 
Scottish Parliament is very much older, incredibly 
difficult public expenditure decisions will need to 
be made. It is possible to maintain the principles 
that lie behind the creation of these public services 
while facing up to hard financial facts. Some of the 
questions that we are addressing today may need 
to be revisited in the not-too-distant future. 

For the purposes of today‟s consideration and 
taking account of the two principles that underline 
the corporate body‟s approach, the committee has 
delivered recommendations to improve the 
structure and governance of SPCB-supported 
bodies. It is worth remembering that those bodies 
now require funding in the region of £7.5 million. 

We were pleased to see the report‟s 
recommendation of the realignment of the various 
standards functions into a single commission. We 
believe that that will be of public benefit. It will give 
people a single access office when they seek 
advice on issues that relate to the standards of 
elected members of the Scottish Parliament or 
local authorities in Scotland. 

We support the proposal to amalgamate the 
functions of the Scottish Prisons Complaints 
Commission and the ombudsman and to give 
additional powers to the ombudsman to oversee 
all public sector complaints processes. That will 
ensure greater clarity and simplification, thereby 
reducing any perceived inconsistencies in the 
approach that is taken throughout the public 
sector. Those additional powers may have short-
term cost implications, but they will provide 
considerable benefits to the public in the longer 
term. The SPCB will work jointly with the 
Government and the ombudsman‟s office to 
achieve the aims that the committee has set out. 

As members are aware, the corporate body put 
forward a proposal to amalgamate the children‟s 
commissioner and the Scottish Human Rights 
Commission. Although we considered that there 
could have been benefits in such a merger, not 
least in protecting what the bodies do and who 
they do it for, we accept the committee‟s 
recommendation—based on the evidence that it 
received—to leave the bodies as they stand. We 
fully support the recommendation for a more co-
ordinated approach to working between the two 
bodies. That will facilitate a more streamlined 
approach to rights in Scotland, avoid some 
duplication and may facilitate some savings. 

Members may not be surprised to hear that the 
corporate body is pleased that the committee 
recommended enhanced governance powers for 
the SPCB in terms of the bodies that it supports. I 

refer in particular to the sharing of premises, staff 
and services with a view to providing savings to 
the public purse. Some work has already been 
done in that regard, but those formal powers will 
assist us considerably in our future considerations. 

From our experience over the past few years, 
the corporate body is acutely aware of its 
responsibilities in holding office-holders to account 
on their budgets and the terms and conditions that 
they offer to their staff. That said, we have always 
recognised that we cannot interfere with the 
independence of the office-holders with regard to 
the functions that they undertake. We are pleased 
therefore that the committee has recommended 
that other committees of the Parliament should 
engage actively with the office-holders. In that 
way, the Parliament can learn lessons from some 
of the decisions that office-holders have reached 
in the past and will reach in the future—taken 
together, those decisions can contribute to the 
effectiveness of our public services in Scotland. 

The SPCB is supportive of the proposals. If the 
Parliament agrees to legislate to enact the 
recommendations, we will work together with the 
office-holders to ensure a smooth transition, as 
quickly as possible. 

11:11 
Ross Finnie: First, I turn to the issue of financial 

control, which Des McNulty, among others, raised 
in the debate and of which committee members 
were acutely aware. I find it difficult to read the 
recommendations at paragraphs 107 and 109 
without believing that they will place considerable 
restraint on office-holders. Tom McCabe 
recognised that. Having uniform provision across 
all the bodies will require 
“the office-holders proposals on expenditure to be subject 
to approval by the Scottish Parliamentary Corporate Body”. 

Some office-holders already have that, but it is not 
uniform across all the bodies. As a committee 
member, I was acutely aware that that had to be a 
uniform requirement and that the corporate body, 
as the sponsoring body, had to have greater 
control of, as Tom McCabe said, the appointment 
of advisers, the budget and the location. 

The report contains substantive proposals, some 
of which are already in the public eye; others are 
more hidden away. Issues that capture the 
headlines include the function of these bodies and 
whether they ought, or ought not, to be merged, 
but the report contains a substantive body of work 
that will improve hugely the financial reporting and 
accountability of each commissioner. 

Gil Paterson made a good point about the 
mergers of the posts of the chief investigating 
officer and the Scottish Parliamentary Standards 
Commissioner. 

739



18559  18 JUNE 2009  18560 

 

More important is the recommendation that the 
adjudication of any complaint that is found remains 
to be determined by an independent body. In the 
case of a councillor or other public official, a 
complaint will be determined by the SPSC and in 
terms of members of the Scottish Parliament, it will 
be determined by the Standards, Procedures and 
Public Appointments Committee. That important 
principle required to be preserved. 

All committee members said that the report 
proved to be a much more difficult exercise than 
we had envisaged at the outset. That said, it is 
helpful that we all believe, on balance, that the 
broad thrust of the report is fair, including the 
recommendations on the way in which these 
bodies should operate in the future. If the bill goes 
forward, the terms, conditions and functions of 
these bodies will be radically changed. That will 
lead to a much more effective and efficient 
distribution of these bodies. 

Even having heard the debate, I remain of the 
view that the committee‟s conclusions should be 
supported. I hope that the Parliament will do so 
having looked at the evidence that the committee 
adduced in coming to its views, including on a 
committee bill. Some suggestions that we heard 
were not evidence based. The committee has 
produced the evidence and those who care to look 
at it will find the arguments persuasive. They 
support the conclusions that the committee came 
to, albeit that some were narrowly reached and 
were made on balance. I respect the views of 
committee members who differed. Those views 
should not be ignored. Indeed, we should take 
account of them if a bill is to proceed through the 
Parliament. 

11:15 
Derek Brownlee (South of Scotland) (Con): 

Like Des McNulty, I come to the debate not as a 
member of the Review of SPCB Supported Bodies 
Committee but as a veteran of the Finance 
Committee‟s inquiry into the corporate governance 
of and issues around commissioners and 
ombudsmen back in 2006. I rather wonder 
whether I am falling headlong into Joe 
FitzPatrick‟s invitation for fresh people to look into 
the issues. I will tread carefully. 

That 2006 accountability and governance inquiry 
was long running, and it was quite controversial at 
the time. If memory serves me correctly, it 
achieved what would be considered unachievable 
these days: it united me, Wendy Alexander and 
John Swinney in unanimously supporting the 
Finance Committee‟s recommendations. That is 
some mean achievement. It is nice to see some of 
those recommendations flowing through into how 
we are considering the roles of commissioners 
and ombudsmen now. The committee inquiry in 

2006 was a long one, as I have said, but it would 
be fair to summarise it in a very short way: the 
situation that we discovered was a guddle. It had 
been created not through any particular intent; 
things had arisen in an ad hoc manner, and that 
had led to a complicated and inconsistent set of 
arrangements. 

I agree with what other members have said 
about the issues being difficult. I have also sat 
through the Scottish Commission for Public Audit‟s 
inquiry into the corporate governance of Audit 
Scotland. Admittedly, that is a rather different 
office, with certain statutory conditions attached to 
its work, but we have wrestled with difficult issues 
around how to preserve independence while also 
considering appropriate terms of office and how to 
restrict outside interests that might be perceived 
as giving rise to a conflict of interests. Such 
decisions are difficult, and there is perhaps no 
right or wrong answer—we simply have to try and 
find the best answer that we can. 

I wish to go back to some of the issues that Des 
McNulty raised, in what I thought was an excellent 
speech, following on from our inquiry back in 
2006. It struck me at that time, particularly when 
we were considering some of the decisions that 
had been taken about location and budget, that a 
perception was growing that any attempt to 
challenge decisions that had been made by a 
body or commission that had been set up by the 
will of the Parliament was somehow an attempt to 
interfere with its independence. I simply do not 
accept that assertion. Things have perhaps 
improved since, but I got the impression at that 
time that there was a reluctance on the part of the 
Scottish Parliamentary Corporate Body to go too 
far, particularly in challenging some of the 
budgetary arrangements that had been put in 
place by commissioners and ombudsmen. There 
was perhaps a feeling that we needed to tiptoe 
around such issues. 

In his speech today, Des McNulty talked about 
the balance between independence and 
accountability. It is entirely appropriate to 
acknowledge that we can have independence 
without forgoing any attempt to restrict the 
finances that go to organisations. The issue for 
bodies will be that they will have to prioritise and 
make judgments as to how to deploy the 
resources that they are allocated. Reducing the 
resource that goes to a body does not in itself 
restrict its independence. 

The Parliament and its corporate body could 
exempt the organisations concerned from the 
looming public sector spending squeeze, to which 
Tom McCabe alluded, because the Scottish 
Parliament‟s budget is top sliced, but it would be 
wrong to do so. As Des McNulty said, the choice is 
effectively between helping individuals and funding 
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organisations that sometimes provide advocacy 
for individuals. 

It is important to consider the remit of the 
Review of SPCB Supported Bodies Committee. 
The committee did not—and was not asked to—
consider the desirability or need for some of the 
organisations and commissioners, although we 
might need to reconsider that question in the 
future. No doubt some people will view the 
committee‟s report not just as a justification for not 
merging the children‟s commissioner with other 
organisations, for example, but as a validation of 
bodies‟ continued existence. That is not what the 
committee was asked to do, and it is unfair to 
characterise its remit as such. 

Johann Lamont made a valid point about 
diseconomies of scale, and we need to be careful 
that we do not automatically make the assumption 
that larger is better. Equally, we must be keenly 
aware of the difficulties of ensuring that public 
money is spent appropriately. We should not fall 
into the trap of assuming that, simply because we 
have set up commissioners and ombudsmen in 
the past, they should somehow be exempted from 
the difficult decisions that will fall across 
Government. 

11:20 
Johann Lamont: To use Jackson Carlaw‟s 

expression, much of what the committee 
considered was not of the racy variety. I am not 
sure whether I would recognise it if it were of the 
racy variety, but I agree that many of the matters 
that we considered were simple and 
straightforward things that had to be addressed. 
Location, the management of budgets and the 
opening out of commissioners‟ roles to public and 
parliamentary scrutiny are subjects that people 
can agree on, and I do not think that anyone in the 
chamber wishes to give anybody a blank cheque, 
but we must recognise that organisations can be 
killed in a variety of ways—we have to be honest 
about that. If we do not think that an organisation 
should exist, we need to have a debate about that, 
rather than killing it by reducing its budget over 
time. People may express entirely reasonable 
concerns about that. 

The Scottish Government clearly wishes to 
pursue some issues relating to the decluttering of 
the public landscape, and it might not be entirely 
happy with the committee‟s conclusions in that 
regard. It is entirely the Government‟s 
responsibility and opportunity if it wishes to 
introduce a bill to address that. A consideration of 
all the options is in no way precluded, and 
Government back benchers can decide on them 
as they choose. 

On the role of the Review of SPCB Supported 
Bodies Committee and its conclusions, I make it 
clear to my good friend Des McNulty that he was 
not excluded from anything. Indeed, if I had 
realised the extent of his interest in the matter, I 
for one would happily have stood aside and 
allowed him to take on the very enjoyable 
experience of working our way through the 
75 million folders full of papers. No one attempted 
to pack the committee in any way. Actually, most 
people who came to the committee did so with 
scepticism in their mind—I certainly did. Entirely 
sceptical towards most things about life, I was 
equally sceptical about the role of commissioners, 
and I was open minded about the options that 
were being identified by the corporate body. 

Once we looked into the issues, however, it 
became very evident very quickly that they were 
not as simple as people had thought. There was a 
clear presumption among the parties of a certain 
direction of travel that the committee was going to 
follow. It did not turn out to be as easy as that 
when we started to deal with the realities of 
making the arrangements work for people who 
wanted a good complaints procedure, and who 
wanted some work to be done around the 
commissioners‟ roles that might not fit with that 
function. 

People working in the bodies concerned would 
understandably argue for their organisation and for 
its role. There is an innate conservatism on the 
part of people who are in position and who want to 
protect what is already there. Far more telling, at 
least to my mind, was what other parliamentarians 
were saying, not because they were frightened of 
the commissioners, but because they saw a 
distinct and genuine role for the children‟s 
commissioner in particular. They were reluctant for 
that role to be given up. Although members 
wanted a decluttering of the landscape, with no 
presumption in favour of the various bodies for 
ever more, they made a telling case for the 
children‟s commissioner. It was not argued that 
the post should be left frozen in time from when it 
was first created, but the point was made that 
there was something significant about it that 
chimed with what was going on in other parts of 
the United Kingdom.  

I do not think that it was fear of external 
organisations that led the committee to the 
conclusions that it reached—and those 
conclusions are not for all time and forever. 
Rather, it was a matter of recognising a political 
debate that we almost had to adjudicate upon. On 
balance, we came to the conclusions that we 
came to. 

We recognise the reality for some, particularly in 
relation to complaints handling. The degree to 
which somebody is satisfied with the structure of a 
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complaints procedure is determined by their 
capacity to get the result that they want from it. 
Inevitably, we will not make everybody happy 
through the process that we have identified, but 
we have tried, on balance, to get things right, with 
a body that is accessible but sensitive to specific 
complaints. 

Referring to a point that Bruce Crawford made, 
we might have all the structures and 
commissioners in place, but if the people who 
make the decisions do not have respect for those 
to whom they are delivering services, and if they 
do not have respect for the rights and entitlements 
of people in our communities, they will not make 
any procedure fit and they will not make any 
service work. 

The big picture is about how we ensure that 
people who are charged with responsibilities meet 
people‟s needs, take account of people‟s rights 
and entitlements and deliver services in a way that 
addresses people‟s concerns and is respectful, so 
that people are not pushed down the complaints 
road. That is the bigger challenge, in which we are 
all involved. 

The committee took its role seriously and during 
our debates many members abandoned 
assumptions that they had held. Our 
recommendations represent a serious attempt to 
acknowledge that there is an issue and to come 
up with a balanced conclusion. I hope that 
members acknowledge that if the Parliament 
agrees to the motion in Trish Godman‟s name, the 
committee bill that will be introduced will provide 
us with a further opportunity to explore the issues. 

11:25 
The Minister for Culture, External Affairs and 

the Constitution (Michael Russell): The debate 
has been good, valuable and important for the 
Parliament. It is appropriate that from time to time 
we review all the actions in which we are engaged 
and the structures that exist. It is equally important 
that we review the purposes of the structures that 
we have created, to ensure that they are fit for 
purpose and serve the people whom we serve. I 
took that point strongly from Mr Finnie‟s speech. 
The process of developing governance in Scotland 
is always unfinished and it is good to see the 
process move further forward. 

I make it clear to Johann Lamont, who 
expressed doubt about this, that the Government 
supports the report of the Review of SPCB 
Supported Bodies Committee and the proposals 
that it contains and will want to do everything that 
it can to assist the passage of those proposals. 

A number of important points have been made 
and I will respond to two such points before I make 
wider points. I was struck by Des McNulty‟s 

speech, which was mirrored to some extent by the 
speeches of Tom McCabe and other members. It 
is important to say that the independence of the 
bodies that we are considering in no way negates 
their accountability to the Parliament. The 
difference between independence and 
accountability needs to be clearly understood. 
Parliament must be allowed scope to govern the 
overall size and scope of budgets. That is not 
about interference; it is about ensuring that we do 
the job that we are elected to do, which is to 
ensure that resources are properly used and 
services are properly provided. 

The Crerar recommendation to reduce the 
overall number of commissions and scrutiny 
bodies was informed by experience in New 
Zealand. The Government is committed to a 
similar model, whereby when a new body is 
established another one ceases to exist. That 
principle exists in New Zealand, where there is a 
focus on the function and purpose of bodies. 

As proposals for the creation of new rights 
commissioners come before the Parliament, we 
should remember the point that Jackson Carlaw 
made in that regard. It is not that the idea of new 
commissioners did not excite Mr Carlaw—I have 
never, ever, aimed to excite Mr Carlaw and I 
suspect that that is true of all members. However, 
the committee referred in paragraph 284 of its 
report to the recommendations that the Finance 
Committee made in 2006 and noted 
“the need to explore all possible opportunities for an 
existing body to carry out any proposed new function and 
make use of existing resources before creating a new 
body.” 

As proposals come forward—they are already 
doing so—I ask all members to bear that key 
principle in mind. I am glad that the committee 
made the point again and I pay tribute to the 
committee and its convener for doing so and for 
the high quality of their work. 

When it gave evidence to the committee, the 
Government made clear our stance on the 
potential to create a more streamlined landscape. 
We wanted a better co-ordinated and more 
proportionate approach to conduct and standards 
in public life, which would be balanced with the 
need to save resources. We were very much in 
accord with the SPCB‟s proposals, but it was clear 
to everyone that it is for the Parliament to take a 
view on the distinctiveness of commissioners‟ 
roles and performance. 

The committee recommended that the Scottish 
Government include the necessary provisions for 
a new complaints handling process in the Public 
Services Reform (Scotland) Bill. I am happy to 
confirm that I will lodge amendments to the bill at 
stage 2 that will fulfil that requirement, subject to 
the Parliament‟s agreement. It is clear to us all that 
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the creation of an easier, shorter, quicker and 
wholly user-focused approach to complaints about 
public services in Scotland should be our priority, 
because such an approach will not just place an 
empowered user at the heart of the process but 
lead to a more effective use of public resources. If 
more complaints are resolved at the first point of 
contact, there will be less need for more expensive 
and difficult upper-tier complaints handling work 
and organisations should work more effectively. 

An encompassing, design-authority role for the 
Scottish Public Services Ombudsman will take all 
complaints processes out of organisational silos 
and away from the complex landscapes that have 
bedevilled all previous efforts at reform. Johann 
Lamont drew attention to the fact that the 
approach represents neither rocket science nor 
new thinking. All Governments are attempting to 
take such an approach, but it is difficult to do. 

Let us remember what is at the heart of the 
issue. As members know, each complaint is 
individual and unique. Each complaint has a 
human face and represents, at the minimum, 
disquiet about a service or organisation. As every 
elected representative knows, sometimes all that 
is required is to say, “Sorry.” We need that human 
focus in our work. The complaints system is also 
the interface between the state and the citizen, 
and it must be efficient, effective and properly 
tuned. The proposals will take us down those 
lines. 

I noted Joe FitzPatrick‟s point about Waterwatch 
Scotland. I think that the Government‟s proposals 
in that regard were the right ones. We wanted a 
co-ordinated and coherent approach across all 
public services—that aspiration was behind the 
proposal to transfer prison complaints. We will 
support the motion in its entirety, because we do 
not want our preference in relation to Waterwatch 
to disrupt the process. However, we will consider 
the matter and ensure that it gets the further 
attention that it needs. 

The report considered the governance of the 
Parliament—how we look after ourselves. We 
must show that our attitude to governance is 
rigorous and comprehensive. We must show that 
we are always concerned with improving and 
strengthening governance and with improving our 
relationship with the Scottish people. We must 
show that our proposals add value to the 
procedures that deal with all elected 
representatives and that our proposals 
demonstrate the integrity of the system and the 
people in it. The Government will back the report‟s 
recommendations in that regard. 

The work of the committee and its clerks was 
thorough. The report is well thought out and will 
allow us to make further changes. It is not the final 
word but it represents a significant step forward. 

There are points of difference between the report‟s 
authors and the Government, but I stress that they 
relate to issues that are finely balanced, as many 
members said, and which we can discuss. 

Overall, the Government endorses and agrees 
with many of the recommendations and looks 
forward to working with the corporate body to 
make the changes and improvements that will help 
to simplify not only the complaints handling 
process but the complaints landscape, to address 
the ultimate goal of the work, which is to continue 
to improve our public services so that we reduce 
the need for people to complain in the first place. 
We look forward to the constructive work that will 
go ahead and hope that a committee bill will be 
introduced. 

11:33 
Jamie Hepburn (Central Scotland) (SNP): I 

thank the convener of the Review of SPCB 
Supported Bodies Committee, Trish Godman, my 
other colleagues on the committee and the 
committee clerks. I also thank the people who 
submitted evidence to the committee and 
members who have spoken in the debate. 

I am glad that there is widespread support from 
members of all parties for the broad sweep of our 
proposals. That reflects the manner in which the 
committee worked. Disagreements about the 
wider issues that we considered were relatively 
minor, and there are points of detail that we will 
consider further if the Parliament agrees to the 
proposal to introduce a committee bill. Overall, the 
committee has made sensible and measured 
recommendations for change. I encourage 
members to support the motion. 

Bruce Crawford talked about the impact on 
Government bodies of proposals that arise from 
committees‟ work. I hope that the Government‟s 
work to reshape the parts of the public landscape 
for which it has responsibility will tie in with the 
committee‟s work. I was glad to hear Mr Crawford 
and Mr Russell suggest that that would be the 
case. 

Mr Crawford and Mr Russell reiterated the 
Government‟s belief that the functions of 
Waterwatch Scotland should be transferred to the 
Scottish Public Services Ombudsman and 
Consumer Focus Scotland. The committee 
considered such a transfer of functions and 
thought that the issue was finely balanced, as Joe 
FitzPatrick said. I look forward to hearing the 
Government‟s arguments as it pursues the issue. 

Johann Lamont made the point that the 
argument for creating one-stop shops is not 
convincing—there must be a coherent rationale for 
moving to merged bodies. Overall, the committee 
took that approach—Jackson Carlaw and Ross 
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Finnie articulated well the committee‟s thought 
process on that—which is why we recommended 
the merging of some bodies but not others. 

However, as Trish Godman said in her opening 
remarks, some rationalisation is proposed. The 
committee considered 10 bodies, including four 
that the Government supported. Of those 10, we 
recommended that five be merged, which would 
reduce the number of bodies to seven. That would 
be achieved largely by the creation of a new body 
called the public life and appointments 
commission Scotland. I was disappointed that my 
committee colleagues did not share my 
enthusiasm for the alternative title of the Scottish 
public life and appointments tribunal—SPLAT for 
short—but I forgive them. The committee‟s merger 
proposals would affect 50 per cent of the public 
sector bodies that we considered and reduce their 
number by 30 per cent, so there would be some 
rationalisation. 

Gil Paterson spoke about the creation of the 
public life and appointments commission. The key 
question is whether merging existing posts into 
that new body would improve the accountability of 
elected members, councillors and 
parliamentarians to the public. The underlying 
tasks of the posts that would be involved in the 
merger are similar in that they are to investigate 
admissible complaints that members of the 
Scottish Parliament, councillors or members of 
devolved bodies have breached their respective 
codes of conduct or other applicable rules on 
behaviour and standards. I therefore believe that 
the proposed rationalisation is sensible, and I was 
glad to learn from Gil Paterson that the Standards, 
Procedures and Public Appointments Committee 
seems to concur with that view. 

Jackson Carlaw spoke about the decision to 
retain Scotland‟s Commissioner for Children and 
Young People and the Scottish Human Rights 
Commission as separate bodies. We were 
presented with a valid argument for merging those 
bodies, but the committee considered that the 
SCCYP has undertaken valuable work in support 
of children‟s issues, which has been recognised 
internationally, and that there was no case at this 
stage to merge the bodies. I am inclined to agree 
with Jackson Carlaw‟s observation that our 
decision might have been different if we had 
started with a blank page, but of course we did 
not. However, it is worth saying, as Mike Russell 
did in a similar vein, that the committee‟s position 
is that future proposals for new offices—there are 
current proposals in that regard—should be 
accommodated within the current landscape, if 
possible. 

I turn to previous reports that the committee 
considered and which informed much of our work. 
We agreed with the recommendations of the 

Finance Committee‟s 2006 report “Inquiry into 
Accountability and Governance”. Our proposals 
include implementing those recommendations as 
they relate to the accountability of the bodies 
concerned. We also noted the Audit Scotland 
2006 report “Scottish Parliamentary Corporate 
Body Ombudsman/Commissioners Shared 
Services”, which recommended that the SPCB 
should retain responsibility for the bodies 
concerned. Again, we seek to implement that 
recommendation for holding the bodies to account 
for the effective running of their business 
operations. However, we are clear about the need 
to protect the office-holders‟ independence in 
undertaking their functions. I think that that deals 
with some concerns that Des McNulty raised. 

If Parliament agrees to the motion, the 
recommendations requiring legislation will be 
incorporated in a committee bill that should be 
introduced by the end of this year, accompanied 
by a financial memorandum that will cover all the 
costs involved. Not all the recommendations 
require legislation. The report highlights those that 
we consider do require legislation, but other 
recommendations are directed at a range of 
bodies. For example, the SPCB is recommended 
to use the services of its audit advisory board to 
determine and review the salaries of office-
holders; recommendation 12 suggests a close 
working arrangement between parliamentary 
committees and office-holders; and, as a matter of 
best practice, we recommend that there should be 
at least annual scrutiny. 

I trust that the Parliament will welcome the 
committee‟s report, which is based on substantial 
amounts of evidence gathered during our 
deliberations and informed by previous committee 
inquiries. The committee‟s deliberations have, if 
nothing else, served as an audit of the operations 
of the various SPCB-supported bodies that the 
Parliament has created. It was right to do that and 
it is clear from the work that was undertaken that 
the framework that the committee report proposes 
will ensure a series of offices that are fit for 
purpose for Scotland in the coming years. I agree 
that matters may have to be considered further, 
but I also agree with Joe FitzPatrick that fresh 
faces will be required to do that. However, I have 
no hesitation in commending the committee‟s 
report “Review of SPCB Supported Bodies” to the 
Parliament. 
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Scottish Parliamentary Commissions and 
Commissioners etc. Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner and the Commissioner for Public Appointments 
in Scotland; to make amendments of the Ethical Standards in Public Life etc. (Scotland) Act 
2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of Information (Scotland) 5 
Act 2002, the Public Appointments and Public Bodies etc. (Scotland) Act 2003, the 
Commissioner for Children and Young People (Scotland) Act 2003 and the Scottish Commission 
for Human Rights Act 2006, including amendments standardising certain provisions of those Acts 
and extending and qualifying the functions of the Scottish Public Services Ombudsman; and for 
connected purposes. 10 
 
 

PART 1 

THE COMMISSION FOR ETHICAL STANDARDS IN PUBLIC LIFE IN SCOTLAND: THE PUBLIC STANDARDS 
COMMISSIONER FOR SCOTLAND AND THE PUBLIC APPOINTMENTS COMMISSIONER FOR SCOTLAND 

The Commission and the Commissioners 

1 Establishment, members and functions of the Commission for Ethical Standards in 15 
Public Life in Scotland 

(1) There is established a corporate body to be known as the Commission for Ethical 
Standards in Public Life in Scotland (in this Part, the “Commission”). 

(2) It has two members; they are to be appointed by the Parliamentary corporation with the 
agreement of the Parliament. 20 

(3) One of them is to be so appointed as the Public Standards Commissioner for Scotland; 
and is to be known as such. 

(4) The other is to be so appointed as the Public Appointments Commissioner for Scotland; 
and is to be known as such. 

(5) They have, respectively, the functions transferred to them by section 2(1) and (2). 25 

(6) Each of them is referred to in this Part as a “Commissioner”.  
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(7) The functions of the Commission are–– 

(a) to provide the Commissioners with the property, staff and services they need in 
order to perform their respective functions, and 

(b) to make such arrangements as are appropriate and practicable for the 
co-ordination of the performance of those respective functions. 5 

 
2 Functions of the Commissioners 

(1) There are transferred to the Public Standards Commissioner for Scotland––  

(a) the Chief Investigating Officer’s functions under the Ethical Standards in Public 
Life etc. (Scotland) Act 2000 (asp 7), and 

(b) the Scottish Parliamentary Standards Commissioner’s functions under the Scottish 10 
Parliamentary Standards Commissioner Act 2002 (asp 16).  

(2) There are transferred to the Public Appointments Commissioner for Scotland the 
functions of the Commissioner for Public Appointments in Scotland under the Public 
Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4). 

(3) Accordingly, the offices of–– 15 

(a) the Chief Investigating Officer, 

(b) the Scottish Parliamentary Standards Commissioner, and 

(c) the Commissioner for Public Appointments in Scotland, 

are abolished. 

(4) The enactments mentioned in subsections (1) and (2) are referred to in this Act as, 20 
respectively–– 

(a) the “Ethical Standards Act”, 

(b) the “Parliamentary Standards Act”, and 

(c) the “Public Appointments Act”. 

(5) Those enactments and the Scottish Public Services Ombudsman Act 2002 (asp 11) are 25 
consequentially amended in schedule 1. 

 
3 Status of Commission and Commissioners  

(1) The Commission–– 

(a) is not a servant or agent of the Crown, 

(b) has no status, immunity or privilege of the Crown. 30 

(2) The Commissioners–– 

(a) are not servants or agents of the Crown, 

(b) have no status, immunity or privilege of the Crown. 

 
4 Independence of Commissioners 

In the performance of their respective functions, the Commissioners are not subject to 35 
the direction or control of–– 
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(a) any member of the Parliament,  

(b) any member of the Scottish Executive, or 

(c) the Parliamentary corporation. 

 
5 Protection of Commission from actions for defamation 

(1) For the purposes of the law of defamation, any statement made by the Commission in 5 
pursuance of its functions has qualified privilege. 

(2) In subsection (1), “statement” has the same meaning as in the Defamation Act 1996 
(c.31).  

 
6 Designation of Chief Commissioner 

(1) The Parliamentary corporation must keep the effectiveness of the working arrangements 10 
of the Commission under review and may, at any time–– 

(a) designate a Commissioner as the Chief Commissioner, 

(b) revoke the designation, 

and give directions to the Commission accordingly.  

(2) A designation or revocation under this section does not affect–– 15 

(a) the period of office of the Commissioner,  

(b) the validity of anything done by the Commission or either Commissioner, or  

(c) the performance of the functions that a Commissioner has by virtue of sections 
1(5) and 2(1) or (2). 

 
7 Appointment of acting Commissioner 20 

(1) If the office of a Commissioner is vacant or a Commissioner is, for any reason and to 
any extent, unable to act, the Parliamentary corporation may appoint a person (an 
“acting Commissioner”) to perform the functions of the Commissioner, either generally 
or in relation to such matters or class of matter as is specified in the terms and 
conditions of the appointment.  25 

(2) An appointment of an acting Commissioner is for, or until, such time as is specified in 
the terms and conditions of appointment. 

(3) A Commissioner and an acting Commissioner may each perform the same functions at 
the same time but in relation to different matters. 

(4) Subject to subsection (5), a person who is not eligible for appointment as a 30 
Commissioner is not eligible for appointment as an acting Commissioner. 

(5) Members of the Commission’s staff are eligible for appointment as an acting 
Commissioner. 

(6) The other Commissioner is eligible for appointment as an acting Commissioner. 

(7) An acting Commissioner–– 35 

(a) may at any time resign by notice given to the Parliamentary corporation, 

(b) may at any time be removed from office by the Parliamentary corporation, 
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(c) subject to this section, holds office on such terms and conditions as the 
Parliamentary corporation determines, and 

(d) is to be regarded for all purposes, except those of sections 9(1) to (4) and 10, as 
having the same status, functions and rights and being subject to the same 
restrictions as the Commissioner in respect of whom the acting Commissioner was 5 
appointed.  

(8) The Parliamentary corporation may, in the terms and conditions of appointment of an 
acting Commissioner, specify the minimum period of notice for the purposes of 
subsection (7)(a). 

 
Office of Commissioner 10 

8 Disqualification 

(1) A person is disqualified from appointment and from holding office as a Commissioner if 
the person–– 

(a) is a member of the Parliament or its staff, 

(b) was a member of the Parliament at any time within two years before the date 15 
when the appointment might otherwise have been made,  

(c) is disqualified from being a member of the Parliament, 

(d) is a member of the House of Commons, 

(e) is a member of the House of Lords entitled to vote there, 

(f) is employed, or appointed in any other capacity, by the Commission,  20 

(g) is a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 

(ii) a specified authority, or 

(iii) a devolved public body, 

(h) is a specified authority (where the authority is an individual), 25 

(i) is, or is an employee or appointee of, the Scottish Public Services Ombudsman,  

(j) is a member of a council or any committee of a council, 

(k) is disqualified from being a member of a council, or 

(l) is a member of a joint board or joint committee. 

(2) In this section–– 30 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 
section 2(1) of the Public Appointments Act, 

“council” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c. 39), 35 

“joint board” and “joint committee” have, respectively, the meanings given 
by section 235(1) of the Local Government (Scotland) Act 1973 (c. 65), 
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“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 

(b) the reference to a member of a specified authority includes a reference to–– 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 5 

(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
9 Terms of office and remuneration  

(1) Each Commissioner–– 

(a) holds office for such period, not exceeding eight years, as the Parliamentary 10 
corporation, at the time of appointment, determines, but 

(b) is ineligible for reappointment at any time. 

(2) A Commissioner may, at any time, resign by notice given to the Parliamentary 
corporation.  

(3) A Commissioner may be removed from office by the Parliamentary corporation if 15 
subsection (4) applies. 

(4) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has breached the 
Commissioner’s terms and conditions of office and the Parliament resolves that 
the Commissioner should be removed from office for that breach, or 20 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform that Commissioner’s functions, 

and, in either case, the resolution is voted for by a number of members not fewer than 
two thirds of the total number of seats for members of the Parliament. 

(5) Each Commissioner is entitled to such remuneration and allowances as the 25 
Parliamentary corporation determines. 

(6) In other respects, each Commissioner holds office on such terms and conditions as the 
Parliamentary corporation determines. 

(7) Those terms and conditions may, without prejudice to section 8–– 

(a) prohibit the Commissioner from holding any other specified office, employment 30 
or appointment or engaging in any other specified occupation, 

(b) provide that the Commissioner’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the approval of 
the Parliamentary corporation. 

(8) In subsection (7), “specified” means specified in the terms and conditions of office or 35 
within a description so specified. 

(9) The Parliamentary corporation may, in the terms and conditions of office of a 
Commissioner, specify the minimum period of notice for the purposes of subsection (2). 
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10 Pensions etc. 

(1) The Commission may, with the approval of the Parliamentary corporation, make 
arrangements for the payment of pensions, allowances or gratuities to, or in respect of, 
any person who has ceased to be a Commissioner. 

(2) Those arrangements may include–– 5 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, 

(b) the establishment and administration of one or more pension schemes. 

(3) References in subsections (1) and (2) to pensions, allowances and gratuities include, 
respectively, references to pensions, allowances and gratuities by way of compensation 10 
for loss of office. 

 
11 Subsequent appointments etc. of former Commissioner 

(1) A person who has ceased to be a Commissioner may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed, or appointed in any other capacity, by the Commission, 15 

(b) be a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 

(ii) a specified authority, or 

(iii) a devolved public body, 

(c) be a specified authority (where the authority is an individual),  20 

(d) be, or be an employee or appointee of, the Scottish Public Services Ombudsman, 
or 

(e) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation which, by 
virtue of section 9(7)(a), that person could not have held or, as the case may be, 25 
engaged in when a Commissioner. 

(2) The restriction in subsection (1)–– 

(a) starts when the person ceases to be a Commissioner, and 

(b) ends on the expiry of the financial year following the one in which it started. 

(3) In this section–– 30 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 
section 2(1) of the Public Appointments Act, 

“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 35 

(b) the reference to a member of a specified authority includes a reference to–– 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 
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(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
General functions procedures etc. of Commission  

12 General powers 

(1) The Commission may do anything which appears–– 5 

(a) necessary or expedient for the purpose of or in connection with, or 

(b) conducive to, 

the performance of its functions or the efficiency of its administration. 

(2) In particular, the Commission may–– 

(a) enter into contracts, 10 

(b) acquire and dispose of land and other property. 

(3) The exercise of the power to acquire or dispose of land is subject to the approval of the 
Parliamentary corporation. 

(4) The Commission may determine and charge reasonable sums for anything done or 
provided by it or on its behalf in the performance of, or in connection with, its functions. 15 

(5) The Commission must retain any sums received by it by virtue of subsection (4) and 
apply them to meet expenditure incurred in doing or providing whatever is charged for.  

 
13 Payment of witnesses’ expenses 

The Commission may pay to persons giving evidence, producing documents or 
providing information under section 13 of the Ethical Standards Act or section 13 of the 20 
Parliamentary Standards Act such allowances or expenses as it may, with the approval 
of the Parliamentary corporation, determine.  

 
14 Strategic plans 

(1) The Commission must, in respect of each 4 year period, lay before the Parliament a plan 
(referred to in this section as a “strategic plan”) setting out how the Commission and 25 
each Commissioner propose to perform their respective functions during the 4 year 
period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commission’s and each Commissioner’s objectives and priorities during the 4 
year period, 30 

(b) how the Commission and each Commissioner propose to achieve them, 

(c) timetables for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commission must provide a 
draft of it to and invite, and (if any are given) consider, comments on it from–– 35 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commission think appropriate. 
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(4) The reference in subsection (3)(b) to other persons includes a reference to a committee 
of the Parliament. 

(5) The Commission must lay each strategic plan before the Parliament not later than the 
beginning of the 4 year period to which the plan relates. 

(6) The Commission must arrange for the publication of each strategic plan laid before the 5 
Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic plan for 
the period and lay a revised strategic plan before the Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a reference to 10 
the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of four years beginning on 1 April next 
following the coming into force of this section and each subsequent period of four years. 

 
15 Procedure and validity of acts 

(1) The Commission may regulate its own procedure. 15 

(2) The validity of its acts is not affected by–– 

(a) any defect in the appointment of a Commissioner, 

(b) any disqualification from appointment as a Commissioner of any person bearing 
to be a Commissioner, or 

(c) any vacancy in the office of a Commissioner. 20 

(3) The validity of acts of a Commissioner is not affected by–– 

(a) any defect in the appointment of the Commissioner, or 

(b) any disqualification from appointment as a Commissioner of the person bearing to 
be the Commissioner.  

(4) Subsection (1) is subject to–– 25 

(a) any direction in that regard given by the Parliamentary corporation, and 

(b) the other provisions of this Part. 

 
16 Delegation  

(1) Any function of the Commission may be performed on its behalf by any person 
(whether or not a Commissioner or a member of its staff) authorised by it to do so, and 30 
to the extent so authorised. 

(2) Subsection (1) does not affect the Commission’s responsibility for the performance of 
its functions. 

(3) Any function of a Commissioner may be performed on the Commissioner’s behalf by 
any person (whether or not the other Commissioner or a member of the Commission’s 35 
staff) authorised by the Commissioner to do so, and to the extent so authorised. 

(4) Subsection (3) does not affect the responsibility of either of the Commissioners for the 
performance of that Commissioner’s functions. 
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Staff, advisers etc.  

17 Staff 

(1) The Commission may, for the purposes of section 1(7), appoint staff on such terms and 
conditions as it determines. 

(2) The Commission may make arrangements for the payment of pensions, allowances or 5 
gratuities to, or in respect of, any person who has ceased to be a member of its staff. 

(3) Those arrangements may include–– 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, and 

(b) the establishment and administration of one or more pension schemes. 10 

(4) References in subsections (2) and (3) to pensions, allowances or gratuities include, 
respectively, references to pensions, allowances or gratuities by way of compensation 
for loss of employment. 

(5) The exercise of a power in this section is subject to the approval of the Parliamentary 
corporation. 15 

 
18 Advisers, assessors and other services 

(1) The Commission may obtain for itself or for a Commissioner advice, assistance or any 
other service from any person who, in the opinion of the Commission, is qualified to 
give it. 

(2) The Commission may pay to that person such fees and allowances as it determines. 20 

(3) Where, under subsection (1), the Commission appoints an adviser or assessor who is to 
receive any payment under subsection (2), the appointment and payment are subject to 
the approval of the Parliamentary corporation. 

 
Finance 

19 Accountable officer 25 

(1) The Parliamentary corporation must designate a Commissioner or a member of the 
Commission’s staff as the accountable officer for the purposes of this section. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission, 

(b) ensuring the propriety and regularity of the finances of the Commission, 30 

(c) ensuring that the resources of the Commission are used economically, efficiently 
and effectively, and 

(d) the duty in subsection (3). 

(3) Where the accountable officer is required to act in some way but considers that to do so 
would be inconsistent with the proper performance of a function set out in subsection 35 
(2)(a) to (c), the accountable officer must–– 

(a) obtain written authority from the Commission before taking the action, and 
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(b) as soon as possible, send a copy of the authority to the Auditor General for 
Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of the 
functions in subsection (2).  

 
20 Budget 5 

(1) The Commission must, before the start of each financial year, prepare proposals for its 
use of resources and expenditure during the year (a “budget”) and, by such date as the 
Parliamentary corporation determines, send the budget to the Parliamentary corporation 
for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised budget for the 10 
remainder of the year and send it to the Parliamentary corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and effectively. 

(4) A budget or revised budget must contain a statement that the Commission has complied 
with the duty under subsection (3). 15 

 
21 Funding 

(1) The Parliamentary corporation is to–– 

(a) pay the remuneration and allowances of each Commissioner, 

(b) pay any expenses properly incurred by the Commission in the performance of its 
functions, so far as not met out of sums received and applied by it under section 20 
12(5), 

(c) indemnify the Commission and each Commissioner in respect of any liabilities 
incurred by it or, as the case may be, that Commissioner in the performance of its 
or, as the case may be, that Commissioner’s functions. 

(2) Subsection (1)(b) does not require the Parliamentary corporation to pay any expenses 25 
incurred by the Commission which exceed or are otherwise not covered by a budget or, 
as the case may be, a revised budget approved under section 20. 

(3) However, the Parliamentary corporation may pay those expenses. 

 
22 Accounts and audit 

(1) The Commission must, in accordance with any directions in that regard given by the 30 
Scottish Ministers–– 

(a) keep proper accounts and accounting records, 

(b) prepare annual accounts in respect of each financial year, and 

(c) send a copy of the annual accounts to the Auditor General for Scotland for 
auditing. 35 

(2) If requested by any person, the Commission must make the audited accounts available, 
at any reasonable time, without charge and in printed or electronic form, so that they 
may be inspected by that person. 
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Location of office and sharing of resources 

23 Location of office 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 

 
24 Sharing of premises, staff, services and other resources 5 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with any 
other public body or any officeholder. 

 
Annual reports 

25 Annual reports 10 

(1) The Commission must lay before the Parliament annually a general report on the 
performance by the Commission and each of the Commissioners of their respective 
functions during the reporting year. 

(2) The report must include, in relation to the performance of the functions of the Public 
Standards Commissioner for Scotland–– 15 

(a) the numbers of complaints made to that Commissioner during the reporting year 
about, respectively–– 

(i) members of the Parliament, 

(ii) councillors, and 

(iii) members of devolved public bodies, 20 

(b) the number of complaints made for the purposes of investigation under the Ethical 
Standards Act or the Parliamentary Standards Act which were withdrawn during 
the reporting year, broken down according to the stage of the investigation at 
which they were withdrawn, 

(c) the numbers of investigations under the Ethical Standards Act–– 25 

(i) begun, 

(ii) not proceeded with, 

(iii) completed, 

during the reporting year, 

(d) the number of outcome reports submitted to the Standards Commission for 30 
Scotland under section 14 of that Act during the reporting year, 

(e) the number of further investigations that the Commissioner has, during the 
reporting year, been directed under section 16 of that Act to carry out, 

(f) in relation to Stage 1 investigations–– 

(i) the number completed, 35 

(ii) the number of complaints dismissed, and 
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(iii) the number of complaints considered admissible or treated, under section 
7(7)(b) of the Parliamentary Standards Act, as meeting all the specified 
requirements, 

during the reporting year, 

(g) in relation to Stage 2 investigations–– 5 

(i) the number completed,  

(ii) the number of outcome reports made under section 9 of the Parliamentary 
Standards Act, 

during the reporting year, and 

(h) the number of further investigations that the Commissioner has been directed to 10 
carry out under section 10(2) of that Act during the reporting year. 

(3) The report must include, in relation to the performance of the functions of the Public 
Appointments Commissioner for Scotland–– 

(a) a summary of any revisals made under section 2(3)(b) of the Public Appointments 
Act to the code of practice, 15 

(b) a summary of any section 2(5)(b) complaints received by that Commissioner, 

(c) a summary of any guidance to the Scottish Ministers issued under section 2(6) of 
the Public Appointments Act, 

(d) the number of section 2(8)(a) reports made, and 

(e) the number of section 2(8)(b) directions made, 20 

during the reporting year. 

(4) The report must also include a summary of the Commission’s activities during the 
reporting year. 

(5) The report must be laid before the Parliament within seven months after the end of the 
reporting year. 25 

(6) The Commission must arrange for the publication of each report laid before the 
Parliament under this section. 

(7) In preparing a report under this section, the Commission must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(8) In this section–– 30 

“reporting year” means the year beginning on 1 April, 

“devolved public bodies” has the meaning given by section 28(1) of the Ethical 
Standards Act,  

“Stage 1” and “Stage 2” are to be construed in accordance with section 5(1) of the 
Parliamentary Standards Act, 35 

“section 2(5)(b) complaints” are complaints to which section 2(5)(b) of the Public 
Appointments Act applies (those arising from certain appointments, or 
recommendations for appointments, made by Scottish Ministers), 

“section 2(8)(a) reports” are reports made under section 2(8)(a) of that Act (about 
continued non-compliance with the code of practice on appointments),  40 
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“section 2(8)(b) directions” are directions to Scottish Ministers under section 
2(8)(b) of that Act (to delay appointment or recommendation pending 
consideration by the Parliament). 

 
Ombudsman’s investigations and freedom of information 

26 Commission and Commissioners to be subject to investigations by Scottish Public 5 
Services Ombudsman 

(1) Before paragraph 21A in Part 2 of schedule 2 to the Scottish Public Services 
Ombudsman Act 2002 (asp 11) (amendable list of authorities subject to investigation by 
Ombudsman) there is inserted–– 

“21ZA The Commission for Ethical Standards in Public Life in Scotland in the 10 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 32A in that Part of that schedule there is inserted–– 

“32B The Public Appointments Commissioner for Scotland. 

32C The Public Standards Commissioner for Scotland in the performance of 15 
functions under the Ethical Standards in Public Life etc. (Scotland) Act 2000 
(asp 7).” 

 
27 Commission and Public Appointments Commissioner for Scotland to be subject to 

Freedom of Information (Scotland) Act 

(1) After paragraph 62 in Part 7 of schedule 1 to the Freedom of Information (Scotland) Act 20 
2002 (asp 13) (Scottish public authorities subject to the Act) there is inserted–– 

“62ZZA The Commission for Ethical Standards in Public Life in Scotland in the 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 75 in that Part of that schedule there is inserted–– 25 

“75ZA The Public Appointments Commissioner for Scotland.” 

 
Interpretation 

28 Interpretation of Part 1 

In this Part, except where the context otherwise requires–– 

“Commission” means the Commission for Ethical Standards in Public Life in 30 
Scotland, 

“Commissioner” means a Commissioner appointed under section 1(2), 

“the Parliament” means the Scottish Parliament, 

“Parliamentary corporation” means the Scottish Parliamentary Corporate Body. 
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PART 2 

AMENDMENTS OF PROVISIONS RELATING TO OTHER COMMISSIONS AND OFFICEHOLDERS 

29 Standardising and other amendments  

(1) The enactments referred to in subsections (2) to (11) have effect subject to the 
amendments there provided for, being amendments which–– 5 

(a) standardise certain provisions in those enactments,  

(b) extend and qualify the functions of the Scottish Public Services Ombudsman, but 

(c) are not limited to amendments for those purposes. 

(2) The Ethical Standards Act is amended in accordance with schedule 2. 

(3) The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended in accordance 10 
with schedule 3. 

(4) The Freedom of Information (Scotland) Act 2002 (asp 13) is amended in accordance 
with schedule 4. 

(5) The Parliamentary Standards Act is amended in accordance with subsections (6) and (7). 

(6) Sections 13(8) (payment of witnesses’ allowances and expenses) and 18 (annual report) 15 
are repealed. 

(7) In section 17(1) (protection from actions of defamation)–– 

(a) in paragraph (a), after “Commissioner” there is inserted “or any of the employees 
of the Commission for Ethical Standards in Public Life in Scotland”, and 

(b) in paragraph (b), after “Commissioner” there is inserted “or any of those 20 
employees”.  

(8) The Public Appointments Act is amended in accordance with subsection (9). 

(9) After section 3(2) (paragraph (b) of which gives Scottish Ministers power to confer 
functions on or remove them from the Public Appointments Commissioner for Scotland) 
there is inserted–– 25 

“(2A) Before making an order under subsection (2)(b), the Scottish Ministers must 
consult the Parliamentary corporation.” 

(10) The Commissioner for Children and Young People (Scotland) Act 2003 (asp 17) is 
amended in accordance with schedule 5. 

(11) The Scottish Commission for Human Rights Act 2006 (asp 16) is amended in 30 
accordance with schedule 6. 

 

PART 3 

GENERAL 

30 Interpretation 

In this Act, “Ethical Standards Act”, “Parliamentary Standards Act” and “Public 35 
Appointments Act” have the meanings given by section 2(4). 
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31 Short title, commencement, transfers and transitionals 

(1) This Act may be cited as the Scottish Parliamentary Commissions and Commissioners 
etc. Act 2010. 

(2) Section 30 and subsections (1) to (5) of this section come into force on Royal Assent. 

(3) Paragraph 14 of schedule 2, to the extent that it inserts paragraph 10C (budget) into 5 
schedule 1 to the Ethical Standards Act, comes into force on 1 August 2010. 

(4) Paragraph 20 of schedule 3 comes into force on 1 October 2010. 

(5) The rest of this Act comes into force on 1 April 2011. 

(6) The provisions relating to the transfer of staff, property and liabilities and transitional 
and saving provisions set out in schedule 7 have effect. 10 

761



16 Scottish Parliamentary Commissions and Commissioners etc. Bill 
Schedule 1—Consequential amendments of enactments referred to in section 2(5) 

Part 1—The Ethical Standards Act 
 

SCHEDULE 1 
(introduced by section 2(5)) 

CONSEQUENTIAL AMENDMENTS OF ENACTMENTS REFERRED TO IN SECTION 2(5) 

PART 1 

THE ETHICAL STANDARDS ACT 5 

1 For section 9 (appointment and functions of Chief Investigating Officer) there is 
substituted— 

“9 Public Standards Commissioner for Scotland to investigate breaches of 
codes 

It is the duty of the Public Standards Commissioner for Scotland (the 10 
“Commissioner”) to investigate and report to the Commission on cases in 
which a councillor or member of a devolved public body has, might have or is 
alleged to have contravened the councillors’ or, as the case may be, the 
members’ code.” 

2 In sections 10(1) and (2), 11, 12(1), (4) and (5), 13(1) and (3), 14(1) and (3), 16, 21(1), 15 
23(5) and 27(1) and paragraphs 2(1) and 7(1) of schedule 1 for “Chief Investigating 
Officer”, in each place where those words occur, there is substituted “Commissioner”. 

3 In section 10(1) for “functions of that office” there is substituted “Commissioner’s 
functions under this Act”. 

4 In sections 10(2), 12(4) and (5), 13(1), 14(3), 16(a) and 21(1) for “that Officer”, in each 20 
place where those words occur, there is substituted “the Commissioner”. 

5 In section 11 after “functions” there is inserted “under this Act”. 

6 In sections 11 and 13(3) for “that Officer’s” there is substituted “the Commissioner’s”. 

7 In section 28(1)— 

(a) for the definition of “Chief Investigating Officer” there is substituted–– 25 

““Commissioner” means the Public Standards Commissioner for 
Scotland;”, and 

(b) after the definition of “devolved public body” there is inserted–– 

““investigation” means an investigation under this Act;”. 

8 In paragraph 2(1)(b) of schedule 1 after “functions” there is inserted “under this Act”. 30 

9 In the titles to sections 10 to 14 “Chief Investigating Officer” and “Chief 
Investigating Officer’s”, wherever these expressions occur, become, respectively, 
“Public Standards Commissioner” and “Public Standards Commissioner’s”.  

 
PART 2 

THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 35 

10 Paragraph 21 in Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 
2002 (Chief Investigating Officer to be subject to investigation by Ombudsman) is 
repealed. 
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PART 3 

THE PARLIAMENTARY STANDARDS ACT 

11 Sections 1 and 2 and schedule 1 (appointment, terms of office etc. of Scottish 
Parliamentary Standards Commissioner and acting Commissioner) are repealed. 

12 In section 3(1) (functions of Scottish Parliamentary Standards Commissioner) for 5 
“Commissioner”, where it first occurs, there is substituted “Public Standards 
Commissioner for Scotland (the “Commissioner”)”. 

13 In section 16 (restriction on disclosure of information)–– 

(a) in subsection (1) for “Commissioner”, where it secondly occurs, there is 
substituted “Commission for Ethical Standards in Public Life in Scotland (the 10 
“Commission”)”, and 

(b) in subsection (2)–– 

(i) after “Commissioner”, where it first occurs, there is inserted “or 
Commission”, and 

(ii) after “Commissioner”, where it secondly occurs, there is inserted “or, as 15 
the case may be, Commission”.  

14 In section 20 (interpretation)–– 

(a) the definition of “acting Commissioner” is repealed, and 

(b) for the definition of “Commissioner” there is substituted–– 

““Commissioner” means the Public Standards Commissioner for 20 
Scotland;”. 

 
PART 4 

THE PUBLIC APPOINTMENTS ACT 

15 Section 1 and schedule 1 (establishment, appointment etc. of Commissioner for Public 
Appointments in Scotland) are repealed. 25 

16 In section 2(1) (that Commissioner’s duty to prepare code of practice) for 
“Commissioner” there is substituted “Public Appointments Commissioner for Scotland 
(the “Commissioner”)”. 

17 In section 20 (interpretation) for the definition of “the Commissioner” there is 
substituted–– 30 

““the Commissioner” means the Public Appointments Commissioner for 
Scotland;”. 

18 Paragraph 16(b) of schedule 4 (Commissioner for Public Appointments in Scotland to 
be subject to investigation by Ombudsman) and the word “and” immediately before it 
are repealed. 35 

19 Paragraph 17(c)(i) of that schedule (Commissioner for Public Appointments in Scotland 
to be subject to the Freedom of Information (Scotland) Act 2002) and the words “and 
(ii)” immediately following it are repealed. 
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SCHEDULE 2 
(introduced by section 29(2)) 

AMENDMENTS OF THE ETHICAL STANDARDS ACT 

Procedure for appointments and orders conferring functions 

1 In section 8 (establishment, functions and membership of the Standards Commission for 5 
Scotland)–– 

(a) in subsection (3) (appointment of members) for the passage from “Ministers”, 
where first occurring, to the end there is substituted “the Parliamentary 
corporation–– 

(a) after consulting such association of councils and such other persons as 10 
the Parliamentary corporation thinks appropriate; and 

(b) with the agreement of the Parliament.”, 

(b) after subsection (4) there is inserted–– 

“(4A) Ministers shall consult the Parliamentary corporation and the Commission 
before making an order under subsection (2)(b).”, 15 

(c) for subsection (6) (order conferring functions to be subject to negative procedure) 
there is substituted–– 

“(6) No statutory instrument may be made under this section unless a draft of it has 
been laid before and approved by the Parliament.”  

 
Witnesses’ expenses  20 

2 In section 17(8) (payment by Commission of witnesses’ expenses etc.) for “thinks fit” 
there is substituted “, with the approval of the Parliamentary corporation, determines”. 

 
Protection from actions of defamation 

3 In section 27(1) (protection from actions of defamation) for the passage from “by”, 
where it first occurs, to the end there is substituted–– 25 

“(a) by the Commission or any of its employees, the Public Standards 
Commissioner for Scotland or any of the employees of the Commission 
for Ethical Standards in Public Life in Scotland shall be absolutely 
privileged; 

(b) to that Commissioner or any of the employees of the Commission for 30 
Ethical Standards in Public Life in Scotland shall have qualified 
privilege.” 

 
Application of paragraphs 5 to 16 

4 Paragraphs 5 to 16 relate to schedule 1 to the Ethical Standards Act.  

 
Land, charges, location of office and sharing of resources 35 

5 In paragraph 2–– 
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(a) at the end of sub-paragraph (2) (Commission’s general powers to include 
acquisition and disposal of land) there is inserted “, or other property”, and 

(b) after that sub-paragraph there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation. 5 

(4) The Commission may determine and charge reasonable sums for anything 
done or provided by it or on its behalf in the exercise of, or in connection with, 
its functions. 

(5) The Commission shall retain any sums received by it by virtue of sub-
paragraph (4) and apply them to meet expenditure incurred in doing or 10 
providing whatever is charged for.” 

6 After paragraph 2 there is inserted–– 

“Location of office 

2A The Commission shall comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 15 

Sharing of premises, staff, services and other resources 

2B The Commission shall comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other public body or any officeholder.” 

 
Procedure for appointment of convener 20 

7 In paragraph 4 (appointment of convener) for “Ministers” there is substituted “The 
Parliamentary corporation”. 

 
Members’ terms of office, subsequent appointments etc. 

8 For paragraphs 5 (tenure of office of members) and 6 (remuneration etc.) there is 
substituted–– 25 

“Tenure of office, remuneration etc. 

 5 (1) Each member of the Commission shall hold office for such period, not 
exceeding eight years, as the Parliamentary corporation determines at the time 
of appointment. 

(2) A person who has ceased to be a member is ineligible for reappointment at any 30 
time. 

(3) A member may resign office at any time by notice in writing given to the 
Parliamentary corporation. 

(4) A member may be removed from office by the Parliamentary corporation if 
sub-paragraph (5) applies. 35 

(5) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the member has breached 
the member’s terms and conditions of office and the Parliament resolves 
that the member should be removed from office for that breach; or 
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(b) the Parliament resolves that it has lost confidence in the member’s 

willingness, suitability or ability to exercise that member’s functions, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament. 5 

(6) The Parliamentary corporation may, in the terms and conditions of office of a 
member, specify the minimum period of notice for the purposes of sub-
paragraph (3). 

(7) Each member is entitled to–– 

(a) such remuneration; and 10 

(b) such allowances, 

as the Parliamentary corporation determines. 

(8) In other respects, each member holds office on such terms and conditions as 
the Parliamentary corporation determines. 

(9) Those terms and conditions may, without prejudice to paragraph 3–– 15 

(a) prohibit the member from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation; 

(b) provide that the member’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the 20 
approval of the Parliamentary corporation; 

(c) for the purposes of this sub-paragraph, provide differently for the 
member appointed as convener and the other members. 

(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 25 

9 After paragraph 5 (as inserted by paragraph 8 above) there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased to be a member may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission; 30 

(b) be a member or an employee or appointee of the Commission for Ethical 
Standards in Public Life in Scotland or be, or be an employee or 
appointee of, the Scottish Public Services Ombudsman; 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 35 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member; and 

(b) ends on the expiry of the financial year following the one in which it 40 
started.” 
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Employees, remuneration and pensions, advisers etc.  

10 In paragraph 7 (employees)–– 

(a) in sub-paragraphs (2) and (4) for “Ministers” in each place where it occurs, there 
is substituted “it”, and 

(b) after sub-paragraph (4) there is inserted–– 5 

“(4A) The exercise of a power in this paragraph requires the approval of the 
Parliamentary corporation.” 

11 Paragraph 8 (remuneration, pensions etc. of Chief Investigating Officer and staff) is 
repealed. 

12 Before paragraph 9 there is inserted–– 10 

“Advisers and other services 

 8A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 

(2) The Commission may pay to that person such fees and allowances as the 
Commission determines. 15 

(3) Where, under sub-paragraph (1), the Commission appoints an adviser who is to 
receive any payment under sub-paragraph (2), the appointment and payment 
are subject to the approval of the Parliamentary corporation.” 

 
Strategic plans  

13 After paragraph 10 there is inserted–– 20 

“Strategic plans 

 10A(1) The Commission shall, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commission proposes to exercise the Commission’s functions during 
the 4 year period. 25 

(2) A strategic plan shall, in particular, set out–– 

(a) the Commission’s objectives and priorities during the 4 year period; 

(b) how the Commission proposes to achieve them;  

(c) a timetable for doing so; and 

(d) estimates of the costs of doing so. 30 

(3) Before laying a strategic plan before the Parliament, the Commission shall 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation; 

(b) the Public Standards Commissioner for Scotland; and 35 

(c) such other persons as the Commission thinks appropriate. 

(4) The reference in sub-paragraph (3)(c) to other persons includes a committee of 
the Parliament. 
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(5) The Commission shall lay each strategic plan before the Parliament not later 

than the beginning of the 4 year period to which the plan relates. 

(6) The Commission shall arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic 5 
plan for the period and lay a revised strategic plan before the Parliament. 

(8) Sub-paragraphs (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in sub-paragraph (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 10 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this paragraph and each 
subsequent period of 4 years.” 

 
Finance  

14 After paragraph 10A (as inserted by paragraph 13 above) there is inserted–– 15 

“Accountable officer 

 10B(1) The Parliamentary corporation shall designate a member or employee of the 
Commission as the accountable officer for the purposes of this paragraph. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission; 20 

(b) ensuring the propriety and regularity of the finances of the Commission; 

(c) ensuring that the resources of the Commission are used economically, 
efficiently and effectively; and 

(d) the duty set out in sub-paragraph (3). 

(3) Where the accountable officer is required to act in some way but considers that 25 
to do so would be inconsistent with the proper exercise of the functions 
specified in sub-paragraph 2(a) to (c), the accountable officer shall–– 

(a) obtain written authority from the Commission before taking the action; 
and 

(b) send a copy of the authority as soon as possible to the Auditor General 30 
for Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of 
the functions in sub-paragraph (2).  

Budget 

 10C(1) The Commission shall, before the start of each financial year, prepare 35 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 
to the Parliamentary corporation for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 40 
corporation for approval. 
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(3) In preparing a budget or a revised budget, the Commission shall ensure that the 
resources of the Commission will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget shall contain a statement that the Commission has 
complied with the duty under sub-paragraph (3).  5 

Commission’s expenses and liabilities 

 10D(1) The Parliamentary corporation shall pay any expenses properly incurred by the 
Commission in the exercise of its functions so far as not met out of sums 
received and applied by it under paragraph 2(5). 

(2) Sub-paragraph (1) does not require the Parliamentary corporation to pay any 10 
expenses incurred by the Commission which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 10C. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation shall indemnify the Commission in respect of 15 
any liability incurred by it in the exercise of its functions. 

Accounts and audit 

10E(1) The Commission shall, in accordance with such directions in that regard as the 
Scottish Ministers may give–– 

(a) keep proper accounts and accounting records; 20 

(b) prepare annual accounts in respect of each financial year; and 

(c) send a copy of the annual accounts to the Auditor General for Scotland 
for auditing. 

(2) If requested by any person, the Commission shall make the audited accounts 
available, at any reasonable time, without charge and in printed or electronic 25 
form, so that they may be inspected by that person.” 

15 Paragraph 11 (expenses) is repealed. 

 
Annual reports 

16 After paragraph 10E (as inserted by paragraph 14 above) there is inserted–– 

“Annual reports 30 

 10F(1) The Commission shall lay before the Parliament annually a general report on 
the exercise of its functions during the reporting year. 

(2) The report shall, in particular, include–– 

(a) a summary of any hearings held by the Commission during the reporting 
year; and 35 

(b) a summary of any other activities undertaken by it during that year in 
pursuance of its functions. 

(3) The report shall be laid before the Parliament within seven months after the 
end of the reporting year. 

(4) The Commission shall arrange for the publication of each report laid before the 40 
Parliament under this paragraph. 
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(5) In preparing a report under this paragraph, the Commission shall comply with 

any direction given by the Parliamentary corporation as to the form and content 
of the report. 

(6) In this section “reporting year” means the year beginning on 1 April.” 

 
Terms and conditions of office, staff and status of Chief Investigating Officer 5 

17 Schedule 2 (terms and conditions of office, staff and status of Chief Investigating 
Officer) is repealed.  

 

SCHEDULE 3 
(introduced by section 29(3)) 

AMENDMENTS OF THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 10 

Investigations and reports 

1 In section 5(1)(a) (matters which may be investigated) after “or”, where it second 
occurs, there is inserted “on”. 

2 In section 11 (decisions not to investigate)–– 

(a) in subsection (1) the passage from “after” to “complaint”, where it second occurs, 15 
becomes paragraph (a) of the subsection and after it there is inserted “, or 

(b) decides to discontinue an investigation following a complaint,”, 

(b) after subsection (3) there is inserted–– 

“(3A) Where the Ombudsman decides to discontinue an investigation following a 
complaint, any reference in paragraphs (b), (f) and (g) of subsection (2) to the 20 
listed authority in question or to the listed authority is to be construed as 
including a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.”, 25 

(c) after subsection (4) there is inserted–– 

“(5) Subsection (4) applies where the Ombudsman decides to discontinue an 
investigation following a request as it applies where the Ombudsman decides 
not to conduct such an investigation.”, 

(d) accordingly, the title to the section becomes “Decisions not to investigate or to 30 
discontinue investigations”. 

3 After subsection (6) of section 12 (investigation procedure) there is inserted–– 

“(7) Any reference in subsections (2)(a) and (6)(a) and (b) to the listed authority in 
question or to the listed authority includes, in relation to an investigation 
following a complaint, references to a listed authority–– 35 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 
investigation.” 

4 In section 13 (evidence) after subsection (9) there is inserted–– 
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“(10) Any reference in subsections (1) to (3) to the listed authority in question or to 
the listed authority includes, in relation to an investigation following a 
complaint, a reference to a listed authority–– 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 5 
investigation.” 

5  In section 15 (reports on investigations)–– 

(a) at the beginning of subsection (1) there is inserted “Subject to subsection (1A),”, 

(b) after that subsection there is inserted–– 

“(1A) Where the Ombudsman decides to discontinue an investigation, the 10 
Ombudsman may–– 

(a) send a report of the investigation to the Scottish Ministers, and 

(b) lay a copy of the report before the Parliament.”, 

(c) in subsection (4)(a)(i) after “report” there is inserted “sent to it by virtue of 
subsection (1)”, 15 

(d) after subsection (7) there is inserted–– 

“(8) Any reference in subsections (3) to (5) to the listed authority in question or to 
the listed authority includes, in relation to a complaint following which the 
investigation was conducted, a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 20 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.” 

 
Annual reports  

6 In section 17–– 

(a) at the end of subsection (1) (duty to lay annual reports) there is inserted “during 25 
the reporting year”, 

(b) in subsection (2) (Ombudsman’s recommendations) for “period in question” there 
is substituted “reporting year”, 

(c) after subsection (2) there is inserted–– 

“(2A) A report under subsection (1) must be laid before the Parliament within seven 30 
months after the end of the reporting year”, 

(d) in subsection (3) (directions as to form and content of reports) for “Parliament” 
there is substituted “Parliamentary corporation”, 

(e) after that subsection there is inserted–– 

“(3A) The Ombudsman must arrange for the publication of each report under 35 
subsection (1).”, 

(f) after subsection (4) there is inserted–– 

“(5) In this section, “reporting year” means the year beginning on 1 April.” 
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Strategic plans  

7 After section 17 there is inserted–– 

“17A Strategic plans  

(1) The Ombudsman must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 5 
how the Ombudsman proposes to perform the Ombudsman’s functions during 
the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Ombudsman’s objectives and priorities during the 4 year period, 

(b) how the Ombudsman proposes to achieve them, 10 

(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Ombudsman must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 15 

(a) the Parliamentary corporation, and 

(b) such other persons as the Ombudsman thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a reference to a 
committee of the Parliament. 

(5) The Ombudsman must lay each strategic plan before the Parliament not later 20 
than the beginning of the 4 year period to which the plan relates. 

(6) The Ombudsman must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Ombudsman may, at any time during a 4 year period, review the strategic 
plan for the period and lay a revised strategic plan before the Parliament. 25 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 30 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Confidentiality of information  

8 In section 19 (confidentiality of information)–– 

(a) in subsection (3)–– 35 

(i) for “patients”, where it first occurs, there is substituted “individuals (in 
particular or in general)”, 

(ii) for “and” there is substituted “or”, 

(iii) for “patients”, where it second occurs, there is substituted “the particular 
individuals or, as the case may be, individuals in general”, 40 
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(b) after subsection (4) there is inserted–– 

“(4A) The duty under subsection (4)(a) to inform a person about the identity of a 
person to whom information has been disclosed does not apply where 
informing the former person is likely to constitute a threat to the health or 
safety of the latter person.” 5 

9 In section 23(1) (interpretation) the definition of “patient” is repealed. 

 
Application of paragraphs 11 to 19  

10 Paragraphs 11 to 19 relate to schedule 1 to the Scottish Public Services Ombudsman Act 
2002 (asp 11). 

 
Disqualification, terms of office, status, removal etc.  10 

11 For paragraph 1(3) (disqualification of former Ombudsman from certain posts) there is 
substituted–– 

“(3) A person who has ceased to hold office as Ombudsman or deputy Ombudsman 
may not, without the approval of the Parliamentary corporation–– 

(a) be appointed or, as the case may be, elected as–– 15 

(i) the holder of any office which is a listed authority, or 

(ii) a member, officer or member of staff of a listed authority, 

(b) be appointed to any paid office by a listed authority, or 

(c) hold any other office, employment, or appointment or engage in any 
other occupation, being an office, employment, appointment or 20 
occupation which, by virtue of paragraph 4(2E)(a), that person could not 
have held or, as the case may be, engaged in when Ombudsman or, as 
the case may be, Deputy Ombudsman. 

(3A) The restriction in sub-paragraph (3)–– 

(a) starts when the person ceases to hold office as Ombudsman or, as the 25 
case may be, deputy Ombudsman, and 

(b) ends on the expiry of the financial year following the one in which it 
started. 

(3B) In sub-paragraph (3), a “paid office” is one where the holder is entitled to 
remuneration or expenses or any combination of them.”  30 

12 In paragraph 2 (status of Ombudsman)–– 

(a) after sub-paragraph (2) there is inserted–– 

“(2A) The Ombudsman is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.”, 

(b) in sub-paragraph (3) (respects in which Ombudsman is subject to direction or 35 
control) for “paragraph” there is substituted “paragraphs 9(4), 10(3), 12(3), 12A, 
12B, 12D and”.  

13 In paragraph 4 (period of office, tenure etc.)–– 

(a) in sub-paragraph (1)–– 
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(i) in paragraph (a) for “five” there is substituted “eight”, and 

(ii) for paragraph (d) there is substituted–– 

“(d) may be removed from office by Her Majesty if sub-paragraph (2C) 
applies.”, 

(b) for sub-paragraphs (2) and (3) there is substituted–– 5 

“(2A) A person who has held office as Ombudsman or deputy Ombudsman is 
ineligible for reappointment at any time. 

(2B) Such a person is, however, eligible for appointment to the other office, but may 
not hold that office beyond the expiry of the period for which the person was 
first appointed.”, 10 

(c) after sub-paragraph (2B) (as inserted by this paragraph) there is inserted–– 

“(2C) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the Ombudsman has 
breached the terms and conditions of office and the Parliament resolves 
that the Ombudsman should be removed from office for that breach, or 15 

(b) the Parliament resolves that it has lost confidence in the Ombudsman’s 
willingness, suitability or ability to perform the functions of the 
Ombudsman, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 20 
Parliament. 

(2D) Sub-paragraph (2C) applies in respect of a deputy Ombudsman as it applies in 
respect of the Ombudsman. 

(2E) The terms and conditions of office referred to in sub-paragraph (1)(e) may, 
without prejudice to paragraph 1–– 25 

(a) prohibit the Ombudsman or deputy Ombudsman from holding any other 
specified office, employment or appointment or engaging in any other 
specified occupation, 

(b) provide that the Ombudsman’s or deputy Ombudman’s holding of any 
such office, employment or appointment or engagement in any such 30 
occupation is subject to the approval of the Parliamentary corporation. 

(2F) In sub-paragraph (2E), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 

 
Advisers and other services  

14 For paragraph 10 there is substituted–– 35 

“Advisers and other services 

 10 (1) The Ombudsman may obtain advice, assistance or any other service from any 
person who, in the opinion of the Ombudsman, is qualified to give it. 

(2) The Ombudsman may pay to that person such fees and allowances as the 
Ombudsman determines. 40 
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(3) Where, in pursuance of sub-paragraph (1), the Ombudsman appoints an adviser 
who is to receive any payment under sub-paragraph (2), the appointment and 
payment are subject to the approval of the Parliamentary corporation.” 

 
Land, location of office, sharing of resources and charges 

15 At the end of paragraph 12 (Ombudsman’s general powers) there is inserted–– 5 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.” 

16 After paragraph 12 there is inserted–– 

“Location of office 

12A The Ombudsman must comply with any direction given by the Parliamentary 10 
corporation as to the location of the Ombudsman’s office. 

Sharing of premises, staff, services and other resources 

12B The Ombudsman must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 15 

Charges for services 

 12C(1) The Ombudsman may determine and charge reasonable sums for anything 
done or provided by the Ombudsman in the performance of, or in connection 
with, the Ombudsman’s functions. 

(2) Any sums received by the Ombudsman by virtue of sub-paragraph (1) are to be 20 
retained by the Ombudsman and applied to meet expenditure incurred in doing 
or providing whatever is charged for.” 

 
Budget 

17 After paragraph 12C (as inserted by paragraph 16 above) there is inserted–– 

“Budget 25 

 12D(1) The Ombudsman must, before the start of each financial year, prepare 
proposals for the Ombudsman’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Ombudsman may, in the course of a financial year, prepare a revised 30 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or revised budget, the Ombudsman must ensure that the 
resources of the Ombudsman will be used economically, efficiently and 
effectively. 35 

(4) A budget or revised budget must contain a statement that the Ombudsman has 
complied with the duty under sub-paragraph (3).” 

 
Finance  

18 In paragraph 13(b) (Parliamentary corporation to pay Ombudsman’s expenses)–– 
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(a) before “incurred” there is inserted “properly”, and 

(b) at the end there is inserted “so far as those expenses are not met out of sums 
received and applied by the Ombudsman under paragraph 12C(2)”. 

19 Paragraph 13 (as amended by paragraph 18 above) is renumbered as sub-paragraph (1) 
of paragraph 13 and after it there is inserted–– 5 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 
expenses which exceed or are otherwise not covered by a budget or, as the case 
may be, a revised budget approved under paragraph 12D. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Ombudsman in respect of 10 
any liabilities incurred in the exercise of the functions of the Ombudsman.” 

 
Prison management etc. 

20 In Part 1 of schedule 2 (list of persons liable to investigation), after paragraph 17 there is 
inserted–– 

“Prisons 15 

17A Any person who is, or was at the time of the matter complained of–– 

(a) the governor of a prison appointed under section 3 of the Prisons 
(Scotland) Act 1989 (c. 45),  

(b) a medical officer of a prison appointed under section 3A or (if appointed 
before 1 January 1998) section 3(1) of that Act, or 20 

(c) in relation to a contracted out prison (within the meaning of section 
106(4) of the Criminal Justice and Public Order Act 1994 (c. 33)–– 

(i) the director appointed under section 107(1) of that Act, or 

(ii) a registered medical practitioner or other person providing 
appropriate medical services under section 107(6) of that Act, 25 

(but only to the extent that the action taken by or on behalf of that person is not 
a matter liable to investigation under this Act by virtue of paragraph 2 of this 
schedule).” 

 
Matters excluded from investigation 

21 In schedule 4–– 30 

(a) paragraph 2 (exclusion of civil, criminal and international proceedings from 
investigation) is renumbered as sub-paragraph (1) of that paragraph and after it 
there is inserted–– 

“(2) The reference in sub-paragraph (1) to civil proceedings includes a reference to 
inquiries under the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 35 
1976 (c. 14).”, and 

(b) in paragraph 7(1) (exclusion of certain contractual and commercial transactions) 
for “relating to” there is substituted “arising from concluded”. 
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SCHEDULE 4 
(introduced by section 29(4)) 

AMENDMENTS OF THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 (ASP 13) 

The Commissioner: terms and period of office, removal and independence 

1 In section 42 (the Scottish Information Commissioner)–– 5 

(a) after subsection (1) there is inserted–– 

“(1A) A person is disqualified from appointment as the Commissioner if the person 
is, or holds office in, or is an employee or appointee of, another Scottish public 
authority. 

(1B) The Commissioner may not, without the approval of the Parliamentary 10 
corporation, also be, or hold office in, or be an employee or appointee of, 
another Scottish public authority.”, 

(b) in subsection (3) (period of office of Commissioner) for “five” there is substituted 
“eight”, 

(c) after subsection (3) there is inserted–– 15 

“(3A) The Commissioner is to hold office otherwise on such terms and conditions as 
the Parliamentary corporation may determine. 

(3B) Those terms and conditions may, without prejudice to subsection (1A)–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 20 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(3C) In subsection (3B), “specified” means specified in the terms and conditions of 25 
office or within a description so specified.”, 

(d) in subsection (4)(c) for the passage from “in” onward there is substituted “if 
subsection (4A) applies”, 

(e) subsection (4)(d) and the word “and” immediately before it are repealed, 

(f) after subsection (4) there is inserted–– 30 

“(4A) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of office and the Parliament resolves 
that the Commissioner should be removed from office for that breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 35 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament.”, 40 

(g) for subsection (5) there is substituted–– 
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“(5) A person who has held office as Commissioner is ineligible for reappointment 

at any time.”, 

(h) in subsection (7) (independence of Commissioner: exceptions) for “paragraph 
3(4)” there is substituted “sections 42(9C) and 46(2A) and paragraphs 3(4), 4A, 
6(2), 7 and 8”. 5 

 
Advice and other services  

2 After subsection (9) of section 42 there is inserted–– 

“(9A) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 

(9B) The Commissioner may pay to that person such fees and allowances as the 10 
Commissioner determines. 

(9C) Where, in pursuance of subsection (9A), the Commissioner appoints an adviser 
who is to receive any payment under subsection (9B), the appointment and 
payment are subject to the approval of the Parliamentary corporation.” 

 
Expenses  15 

3 In subsection (11)(b) of section 42 (payment of Commissioner’s expenses)–– 

(a) before “incurred” there is inserted “properly”, and 

(b) after “Act” there is inserted “so far as those expenses are not met out of sums 
received and applied by that officer under section 43(6)”. 

4 After subsection (11) of that section there is inserted–– 20 

“(11A) Subsection (11)(b) does not require the Parliamentary corporation to pay any 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 4A of schedule 2. 

(11B) However, the Parliamentary corporation may pay those expenses. 25 

(11C) The Parliamentary corporation is to indemnify the Commissioner in respect of 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions under this Act.” 

 
Charges 

5 In section 43 (general functions)–– 30 

(a) in subsection (5) (charges for services provided by Commissioner) for “sums for 
services provided under this section” there is substituted “reasonable sums for 
anything done or provided by the Commissioner in the performance of, or in 
connection with, the Commissioner’s functions”, and 

(b) in subsection (6) (sums charged to be applied towards related expenditure) for 35 
“respect of the services so provided” there is substituted “doing or providing 
whatever is charged for”. 
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Annual reports 

6 In section 46 (reports)–– 

(a) in subsection (1) after “exercise” there is inserted “during the reporting year”, 

(b) after that subsection there is inserted–– 

“(1A) Each report must be so laid within 7 months after the end of the reporting year. 5 

(1B) In this section, “reporting year” means the year beginning on 1 April.”, 

(c) after subsection (2) there is inserted–– 

“(2A) In preparing a report under subsection (1), the Commissioner must comply 
with any direction given by the Parliamentary corporation as to the form and 
content of the report.”, 10 

(d) after subsection (3) there is inserted–– 

“(3A) The Commissioner must arrange for the publication of each report laid before 
the Parliament under this section.”; 

and the title of section 46 becomes “Laying and publication of reports”. 

 
Strategic plans  15 

7 After section 46 there is inserted–– 

“46A Strategic plans 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 20 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  

(c) a timetable for doing so, and 25 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation, 30 

(b) the Keeper of the Records of Scotland, and 

(c)  such other persons as the Commissioner thinks appropriate. 

(4) The reference in subsection (3)(c) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 35 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 
before the Parliament. 
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(7) The Commissioner may, at any time during a 4 year period, review the 

strategic plan for the period and lay a revised strategic plan before the 
Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 5 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 10 

 
Application of paragraph 9 onward  

8 Paragraph 9 onward relates to schedule 2 to the Freedom of Information (Scotland) Act 
2002 (asp 13). 

 
Legal status 

9 Paragraph 1 is renumbered as sub-paragraph (1) of that paragraph and after it there is 15 
inserted–– 

“(2) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 

 
Staff  

10 For paragraph 3(4) (approval by Parliamentary corporation of appointments etc. of staff) 20 
there is substituted–– 

“(4) The exercise of a power in sub-paragraph (1) or (2) is subject to the approval of 
the Parliamentary corporation.” 

 
Budget 

11 After paragraph 4 there is inserted–– 25 

“Budget 

 4A (1) The Commissioner must, before the start of each financial year, prepare 
proposals for the Commissioner’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 30 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 35 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 
has complied with the duty under sub-paragraph (3).” 
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Land, location of office, sharing of resources  

12 Paragraph 6 (Commissioner’s general powers, including acquisition and disposal of 
property) is renumbered as sub-paragraph (1) of that paragraph and after it there is 
inserted–– 

“(2) The exercise of the power to acquire or dispose of land is subject to the 5 
approval of the Parliamentary corporation.” 

13 After paragraph 6 there is inserted–– 

“Location of office 

7 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office. 10 

Sharing of premises, staff, services and other resources 

8 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body.” 

 
Subsequent appointments  15 

14 After paragraph 8 (as inserted by paragraph 13 above) there is inserted–– 

“Restrictions on subsequent appointments etc. 

 9 (1) A person who has ceased being the Commissioner may not, without the 
approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commissioner, 20 

(b) be a Scottish public authority or hold office in, or be an employee or 
appointee of, a Scottish public authority, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of section 42(3B)(a), that person could not have held or, 25 
as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 30 

 

SCHEDULE 5 
(introduced by section 29(10)) 

AMENDMENTS OF THE COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE (SCOTLAND) ACT 2003 
(ASP 17) 

The Commissioner: period of appointment, removal etc.  35 

1 In section 2 (appointment of Commissioner)–– 

(a) in subsection (3) (period of appointment) for “five” there is substituted “eight”, 
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(b) for subsection (4) (re-appointment) there is substituted–– 

“(4) A person who has been appointed Commissioner is ineligible for re-
appointment at any time.” 

2 In section 3 (removal of Commissioner) for subsections (1)(b) and (2) there is 
substituted–– 5 

“(b) subsection (2) applies. 

(2) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of appointment and the Parliament 
resolves that the Commissioner should be removed from office for that 10 
breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 15 
fewer than two thirds of the total number of seats for members of the 
Parliament.” 

 
Annual reports  

3 In section 10 (annual reports)–– 

(a) at the end of subsection (1) there is inserted “during the reporting year”, 20 

(b) in subsection (2) for “the period covered by the report”, in both places where 
those words occur, and for “that period” there is substituted, in each case, “the 
reporting year”, and 

(c) after subsection (2) there is inserted–– 

“(3) The report must be laid before the Parliament within 7 months after the end of 25 
the reporting year. 

(4) In preparing the report, the Commissioner must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(5) In this section “reporting year” means the year beginning on 1 April.” 

 
Strategic plans  30 

4 After section 14 there is inserted–– 

“14A Strategic plans 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 35 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  
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(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 5 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commissioner thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 10 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commissioner may, at any time during a 4 year period, review the 
strategic plan for the period and lay a revised strategic plan before the 15 
Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates.  20 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Application of paragraph 6 onward  

5 Paragraph 6 onward relates to schedule 1 to the Commissioner for Children and Young 25 
People (Scotland) Act 2003 (asp 17). 

 
Status and independence  

6 At the end of paragraph 1 (legal status of Commissioner) there is inserted–– 

“(3) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 30 

7 In paragraph 2(2) (respects in which the Commissioner is subject to direction or control) 
for the passage from “and 3(1)(b)” to “7” there is substituted “, 3(1)(b) and 10(4) and 
paragraphs 4, 6(2A) and (3), 6A, 7, 7A, 7B(3), 9A”. 

 
Disqualification  

8 In paragraph 4–– 35 

(a) after sub-paragraph (1) there is inserted–– 

“(1A) The Commissioner ceases to hold office as Commissioner on becoming–– 

(a) a member of the Parliament, 
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(b) a member of the House of Commons, or 

(c) a member of the European Parliament.”, 

(b) in sub-paragraph (2), after “terms” there is inserted “and conditions”, 

(c) for sub-paragraph (3) there is substituted–– 

“(3) The terms and conditions may, without prejudice to section 2(2) or sub-5 
paragraph (1A) of this paragraph–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 10 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(4) In sub-paragraph (3)(b), “specified” means specified in the terms and 
conditions or within a description so specified.” 

 
Subsequent appointments 15 

9 After paragraph 5 there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased being the Commissioner (“the former 
Commissioner”) may not, without the approval of the Parliamentary 
corporation–– 20 

(a) be employed or appointed in any other capacity by the Commissioner, 

(b) be an employee or appointee of–– 

(i) any person in relation to whom, or 

(ii) any body in relation to which, 

an investigation under this Act has been carried out or continued by the 25 
former Commissioner when Commissioner, or hold office in any such 
body, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of paragraph 4(3)(a), that former Commissioner could 30 
not have held or, as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 35 

 
Land, charges, location of office, sharing of resources, staff and advisers and other services 

10 In paragraph 6 (general powers)–– 
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(a) in sub-paragraph (2) (Commissioner’s general powers to include power to acquire 
and dispose of property) after “of” there is inserted “land and other”, 

(b) after that sub-paragraph there is inserted–– 

“(2A) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.”, 5 

(c) in sub-paragraph (3) (charges for certain services specified by order by Scottish 
Ministers), for the passage from “charge” to the end there is substituted 
“determine and charge reasonable sums for anything done or provided by the 
Commissioner in the performance of, or in connection with, the Commissioner’s 
functions.”, 10 

(d) after sub-paragraph (3) there is inserted–– 

“(3A) Any sums received by the Commissioner by virtue of sub-paragraph (3) are to 
be retained by the Commissioner and applied to meet expenditure incurred in 
doing or providing whatever is charged for.”, and 

(e) sub-paragraph (4) (which is about the statutory instrument containing an order 15 
under sub-paragraph (3)) is repealed. 

11 After paragraph 6 there is inserted–– 

“Location of office 

6A The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office.” 20 

12 In paragraph 7(2) (terms of appointment of staff) after “terms” there is inserted “and 
conditions”. 

13 After paragraph 7 there is inserted–– 

“Sharing of premises, staff, services and other resources 

7A The Commissioner must comply with any direction given by the Parliamentary 25 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 

Advisers and other services 

 7B (1) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 30 

(2) The Commissioner may pay to that person such fees and allowances as the 
Commissioner determines. 

(3) Where, in pursuance of sub-paragraph (1), the Commissioner appoints an 
adviser who is to receive any payment under sub-paragraph (2), the 
appointment and payment are subject to the approval of the Parliamentary 35 
corporation.” 

 
Finance and budget  

14 Paragraph 9 (payment of Commissioner’s salary, expenses etc.) is renumbered as sub-
paragraph (1) of that paragraph and–– 
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(a) at the end of that sub-paragraph (as so renumbered) there is inserted “so far as not 

met out of sums received and applied by the Commissioner under paragraph 
6(3A), and 

(b) after that sub-paragraph there is inserted–– 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 5 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 9A. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Commissioner in respect of 10 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions.” 

 
15 After paragraph 9 there is inserted–– 

“Budget 

 9A (1) The Commissioner must, before the start of each financial year, prepare 15 
proposals for the Commissioner’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 20 
corporation for approval. 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 25 
has complied with the duty under sub-paragraph (3).” 

 

SCHEDULE 6 
(introduced by section 29(11)) 

AMENDMENTS OF THE SCOTTISH COMMISSION FOR HUMAN RIGHTS ACT 2006 (ASP 16) 

Strategic plans 30 

1 In section 7 (strategic plans)–– 

(a) in subsection (2)–– 

(i) the word “and” between paragraphs (c) and (d) is repealed, and 

(ii) after paragraph (d) there is inserted “, and 

(e) estimates of the costs of achieving those objectives and priorities and 35 
undertaking those reviews and activities.”, 

(b) after subsection (6) there is inserted–– 

“(6A) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates.” 
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Annual report 

2 In section 15 (Commission’s annual report)–– 

(a) in subsection (1) for “year to which the report relates (“the reporting year”)” there 
is substituted “reporting year”, 

(b) after subsection (2) there is inserted–– 5 

“(2A) The report must be laid before the Parliament within 7 months after the end of 
the reporting year.”, and 

(c) at the end there is inserted–– 

“(4) In this section “reporting year” means the year beginning on 1 April.” 

 
Application of paragraph 3 onward 10 

3 Paragraph 4 onward relates to schedule 1 to the Scottish Commission for Human Rights 
Act 2006 (asp 16). 

 
Independence: exceptions 

4 In paragraph 3(2) (exceptional matters in which Commission subject to direction or 
control)–– 15 

(a) for “8(2)(b)” there is substituted “8(3)”, and 

(b) after “11” there is inserted “, 11A(3), 12(3), 13A”. 

 
Members of the Commission: period of office, removal, and other and subsequent appointments 

5 In paragraph 5 (terms of office etc. of Commission members)–– 

(a) in sub-paragraph (1)(a) (period of office) for “five” there is substituted “eight”, 20 

(b) for sub-paragraph (1)(b) and “and” immediately preceding it there is substituted 
“but 

(b) is ineligible for reappointment at any time.”, 

(c) in sub-paragraph (5) (Parliamentary resolution for removal of members) for 
“member” there is substituted “member’s willingness, suitability or ability to 25 
perform that member’s functions”, 

(d) in sub-paragraph (6) (voting on a resolution) for the passage from “if” onward 
there is substituted “must be voted for by a number of members not fewer than 
two thirds of the total number of seats for members of the Parliament”, 

(e) after sub-paragraph (8) there is inserted–– 30 

“(9) Those terms and conditions may, without prejudice to paragraph 4–– 

(a) prohibit the member from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that a member’s holding of any such office, employment or 35 
appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation, 
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(c) for the purposes of this sub-paragraph, provide differently for the 

member appointed to chair the Commission and the other members. 

(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
or within a description so specified.” 

6 After paragraph 6 there is inserted–– 5 

“Subsequent appointments etc. 

 6A (1) A person who has ceased to be a member of the Commission may not, without 
the approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission, 

(b) hold office in or be an employee or appointee of any Scottish public 10 
authority in relation to which the Commission conducted an inquiry 
under section 8(1)(a) while that person was a member of the 
Commission, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 15 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member of the Commission. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member of the Commission, and 

(b) ends on the expiry of the financial year next following the one in which 20 
it started.” 

 
Land, location of office, advisers and other services, sharing of resources and finance 

7 In paragraph 8–– 

(a) for sub-paragraph (2)(b) (Commission’s powers to include acquisition and 
disposal of land) there is substituted–– 25 

“(b) acquire and dispose of land and other property,”, and 

(b) after sub-paragraph (2) there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.” 

8 For paragraph 10 (location of office) there is substituted–– 30 

“Location of office 

10 The Commission must comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office.” 

9 After paragraph 11 there is inserted–– 

“Advisers and other services 35 

 11A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 

(2) The Commission may pay to that person such fees and allowances as it 
determines. 
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(3) Where, in pursuance of sub-paragraph (1), the Commissioner appoints an 
adviser who is to receive any payment under sub-paragraph (2), the 
appointment and payment are subject to the approval of the Parliamentary 
corporation.” 

10 In paragraph 12 (sharing of premises, staff, services and other resources) after sub-5 
paragraph (2) there is inserted–– 

“(3) The exercise of the power in sub-paragraph (1) is subject to the approval of the 
Parliamentary corporation.” 

11 After paragraph 13 there is inserted–– 

“Budget 10 

 13A(1) The Commission must, before the start of each financial year, prepare 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 
to the Parliamentary corporation for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised 15 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and 
effectively. 20 

(4) A budget or revised budget must contain a statement that the Commission has 
complied with the duty under subsection (3).” 

12 For paragraph 14(1) (payment of Commissioners’ remuneration and Commission’s 
expenses) there is substituted–– 

“(1) The Parliamentary corporation is to–– 25 

(a) pay the remuneration and allowances of each member of the 
Commission, 

(b) pay any expenses properly incurred by the Commission in the exercise of 
its functions, so far as those expenses are not met out of sums retained 
and applied by it under section 3(3), and 30 

(c) indemnify the Commission in respect of any liabilities incurred by it in 
the exercise of its functions.” 

 

SCHEDULE 7 
(introduced by section 31(6)) 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES AND TRANSITIONAL AND SAVING PROVISIONS 35 

PART 1 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES TO COMMISSION FOR ETHICAL STANDARDS IN 
PUBLIC LIFE IN SCOTLAND 

Staff 

1 (1) On the coming into force of this schedule, each person who was, immediately before 40 
then, one of the–– 
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(a) employees appointed by the Chief Investigating Officer under section 9(4) of the 

Ethical Standards Act, or 

(b) staff appointed by–– 

(i) the Scottish Parliamentary Standards Commissioner under paragraph 2 of 
the schedule to the Parliamentary Standards Act, or 5 

(ii) the Commissioner for Public Appointments in Scotland under paragraph 8 
of schedule 1 to the Public Appointments Act, 

transfers to and becomes a member of the staff of the Commission for Ethical Standards 
in Public Life in Scotland (in this paragraph and paragraph 2, “the Commission”). 

(2) The contract of employment of a person who becomes a member of staff of the 10 
Commission by virtue of sub-paragraph (1)–– 

(a) is not terminated by the transfer, and 

(b) has effect from the coming into force of this schedule as if originally made 
between the person and the Commission. 

(3) Without prejudice to sub-paragraph (2)–– 15 

(a) all the previous employer’s rights, powers, duties and liabilities under or in 
connection with the person’s contract of employment are, on the coming into 
force of this schedule, transferred to the Commission, and 

(b) anything done by the previous employer before then in respect of that contract or 
that person is to be treated from then as having been done by the Commission. 20 

(4) In sub-paragraph (3), the “previous employer” is the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner or, as the case may be, the 
Commissioner for Public Appointments in Scotland. 

(5) This paragraph does not prejudice any right of any person to terminate that person’s 
contract of employment if the terms and conditions of employment are changed 25 
substantially to the detriment of that person; but a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 
this paragraph. 

 
Property and liabilities 

2 (1) On the coming into force of this schedule, all property (including rights) to which, 30 
immediately before then, a previous officeholder was entitled and liabilities to which, 
immediately before then, a previous officeholder was subject transfer to and vest in the 
Commission. 

(2) Sub-paragraph (1) has effect in relation to the property (including rights) and liabilities 
referred to in it despite any provision (of whatever nature) which would otherwise 35 
prevent, penalise or restrict their transfer. 

(3) In sub-paragraph (1), a “previous officeholder” is any of the officeholders referred to in 
paragraph 1(4). 
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PART 2 

TRANSITIONAL AND SAVING PROVISIONS 

Undetermined processes under Ethical Standards, Parliamentary Standards and Public 
Appointments Acts 

3 (1) Anything done or being done by or in relation to the Chief Investigating Officer under 5 
the Ethical Standards Act or the Scottish Parliamentary Standards Commissioner under 
the Parliamentary Standards Act when this schedule comes into force is to be regarded, 
for the purposes set out in sub-paragraph (2), as done or being done by or in relation to 
the Public Standards Commissioner for Scotland. 

(2) Those purposes are the continuation of any process under either of those Acts begun but 10 
not determined or completed when this schedule comes into force. 

(3) Anything done or being done by or in relation to the Commissioner for Public 
Appointments in Scotland under the Public Appointments Act when this schedule comes 
into force is to be regarded, for the purposes set out in sub-paragraph (4), as done or 
being done by or in relation to the Public Appointments Commissioner for Scotland. 15 

(4) Those purposes are the continuation of any process under that Act begun but not 
determined or completed when this schedule comes into force. 

 
New Commission’s first budget 

4 (1) Section 20(1) applies in respect of the financial year ending with 31 March 2012 with 
the modification set out in sub-paragraph (2). 20 

(2) For “before the start of each financial year” there is substituted “as soon as possible after 
the start of the financial year ending with 31 March 2012 and, in any event, before 30 
June 2011”. 

 
Scottish Parliamentary Standards Commissioner’s last annual report 

5 (1) Despite section 2 and the repeal of section 18 of the Parliamentary Standards Act 25 
(annual report), the Scottish Parliamentary Standards Commissioner remains under 
obligation on and after the coming into force of this schedule to lay the annual report for 
the year 2010 required by section 18 of that Act. 

(2) For the purposes of sub-paragraph (1), section 18 of that Act has effect in relation to the 
period beginning on 1 January 2011 and ending with 31 March 2011 as if it were part of 30 
the year 2010. 

 
Other annual reports 

6 (1) Nothing in any reporting provision requires a body or officeholder to lay before the 
Parliament an annual or general report in respect only of a transitional part of a reporting 
period. 35 

(2) In sub-paragraph (1)–– 

“reporting provision” means a provision–– 

(a) of an Act specified in section 29 (other than the Parliamentary Standards 
Act), and  
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(b) having effect before the coming into force of this schedule in relation to 
annual or general reports, 

“transitional part of a reporting period”, in relation to a reporting provision, is any 
part of any reporting period for the purposes of that provision which begins on or 
after 2 April 2010 and ends on or before 31 March 2011. 5 

(3) Instead, the information and other matters which would have been contained in such a 
report are to be included in the annual report by the body or officeholder for the 
reporting year beginning on 1 April 2011. 

 
The Scottish Parliamentary Standards Commissioner 

7 (1) The person who, immediately before this schedule comes into force, holds office as the 10 
Scottish Parliamentary Standards Commissioner is, by operation of this sub-paragraph 
(and not section 1), appointed as the Public Standards Commissioner for Scotland on the 
coming into force of this schedule. 

(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed, or (in the case of an appointment for a second period) last 15 
appointed, as the Scottish Parliamentary Standards Commissioner reduced by the time 
for which the person held that office (or in the case of a second appointment, the time 
for which that person held that office under that second appointment). 

(3) But–– 

(a)  sub-paragraph (1) does not operate so as to appoint a person as Public Standards 20 
Commissioner for Scotland if that person’s previous term of office exceeds eight 
years, and 

(b) where an appointment under that sub-paragraph would, but for this provision, be 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 25 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 
person held office as Scottish Parliamentary Standards Commissioner or, where the 
person was appointed for a second period, the aggregate of the periods for which the 
person held that office. 30 

(5) Despite section 2 and the repeal of section 1 of the Parliamentary Standards Act, a 
person may, after the coming into force of this schedule, be appointed under that section 
of that Act as the Parliamentary Standards Commissioner for Scotland for a further 
period. 

(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 35 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

 
Commissioner for Public Appointments in Scotland 

8 (1) The person who, immediately before this schedule comes into force, holds office as the 
Commissioner for Public Appointments in Scotland is, by operation of this sub-40 
paragraph (and not section 1), appointed as the Public Appointments Commissioner for 
Scotland on the coming into force of this schedule. 
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(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed or (in the case of an appointment for a second or third period) last 
appointed, as the Commissioner reduced by the time for which the person held that 
office or (in the case of a second or third appointment) the time for which that person 
held that office under that second or, as the case may be, third appointment. 5 

(3) But–– 

(a) sub-paragraph (1) does not operate so as to appoint a person as Public 
Appointments Commissioner for Scotland if that person’s previous term of office 
exceeds eight years, and 

(b) where an appointment under that sub-paragraph would, but for this provision, be 10 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 
person held office as Commissioner for Public Appointments in Scotland or, where the 15 
person was appointed for a second or third period, the aggregate of the periods for which 
the person held that office. 

(5) Despite section 2 and the repeal of paragraph 4 of schedule 1 to the Public 
Appointments Act, a person may, after the coming into force of this schedule, be 
appointed under that paragraph as the Public Appointments Commissioner for Scotland 20 
for a further period. 

(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

(7) Where the person referred to in sub-paragraph (1) also held office as Commissioner for 25 
Public Appointments in Scotland on 30 April 2010, the appointment of that person 
under that sub-paragraph is for the period ending with 30 April 2012. 

 
Members of the Standards Commission 

9 (1) A person who, on the coming into force of this schedule, holds office as a member of 
the Standards Commission for Scotland established by section 8 of the Ethical Standards 30 
Act is eligible for reappointment. 

(2) A reappointment by virtue of sub-paragraph (1) is to be for a period not longer than 
eight years reduced by the period for which the person has held that office. 

 
Commissioner for Children and Young People and the Public Services Ombudsman 

10 (1) The person who, on the coming into force of this schedule, holds office as the 35 
Commissioner for Children and Young People in Scotland is eligible for reappointment. 

(2) The person who then holds office as the Scottish Public Services Ombudsman is eligible 
for reappointment. 

(3) A reappointment under sub-paragraph (1) or (2) is to be for a period not longer than 
eight years reduced by the period for which the person has held office as Commissioner 40 
or, as the case may be, Ombudsman. 
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Members of the Scottish Commission for Human Rights 

11 (1) The person who, on the coming into force of this schedule, holds office as the member 
of the Scottish Commission for Human Rights appointed to chair it (the “chair”) is 
eligible for reappointment. 

(2) A person who then holds office as an other member of that Commission is eligible for 5 
reappointment. 

(3) A reappointment by virtue of sub-paragraph (1) or (2) is to be for a period not longer 
than eight years reduced by the period for which the member has held office as the chair 
or, as the case may be, an other member.  

 
General provisions about reappointment 10 

12 (1) A person is not eligible for reappointment to an office by virtue of this schedule if the 
person has held the office for eight years or longer. 

(2) References in this schedule to reappointment do not include references to second or 
subsequent reappointments. 
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SP Bill 39 Session 3 (2010)

Scottish Parliamentary Commissions and Commissioners 
etc. Bill

[AS INTRODUCED]

An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, 
the Scottish Parliamentary Standards Commissioner and the Commissioner for Public 
Appointments in Scotland; to make amendments of the Ethical Standards in Public Life etc. 
(Scotland) Act 2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of 
Information (Scotland) Act 2002, the Public Appointments and Public Bodies etc. (Scotland) 
Act 2003, the Commissioner for Children and Young People (Scotland) Act 2003 and the 
Scottish Commission for Human Rights Act 2006, including amendments standardising 
certain provisions of those Acts and extending and qualifying the functions of the Scottish 
Public Services Ombudsman; and for connected purposes.

Introduced by: Trish Godman (on behalf of the Review of SPCB Supported Bodies 
Committee)

On: 27 January 2010
Bill type: Committee Bill
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SP Bill 39–EN 1 Session 3 (2010) 

 
 

SCOTTISH PARLIAMENTARY COMMISSIONS AND 
COMMISSIONERS ETC. BILL 

 
—————————— 

  
EXPLANATORY NOTES 

(AND OTHER ACCOMPANYING DOCUMENTS) 

 
 
 
 
CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Scottish Parliamentary Commissions and Commissioners etc. 
Bill introduced in the Scottish Parliament on 27 January 2010: 

• Explanatory Notes; 

• a Financial Memorandum; and 

• the Presiding Officer’s Statement on legislative competence. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Non-Executive Bills Unit on behalf 
of Trish Godman MSP, the Convener of the Review of the Scottish Parliamentary Corporate 
Body Supported Bodies Committee (“the RSSB Committee”).  They have been prepared in order 
to assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill 
and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

GLOSSARY OF STATUTES AND TERMS USED IN THE NOTES  

4. When the following abbreviated expressions are used in these notes their full citation is 
as shown below. In some places, to assist the reader, the full phrase or title is used.  

Statutes 

“FOISA”    Freedom of Information (Scotland) Act 2002 (asp 
13) 

 
“the SCCYP Act”    Commissioner for Children and Young People 

(Scotland) Act 2003 (asp 17) 
 
“the Ethical Standards Act”   Ethical Standards in Public Life etc. (Scotland) Act 

2000 (asp 7).  
 

“the Parliamentary Standards Act”  Scottish Parliamentary Standards Commissioner  
Act 2002 (asp 16).  

 
“the Public Appointments Act”  Public Appointments and Public Bodies etc. 

(Scotland) Act 2003 (asp 4).  
 

“the SCHR Act”    Scottish Commission for Human Rights Act 2006 
(asp 16) 

 
“the SPSO Act”    Scottish Public Services Ombudsman Act 2002 (asp 

11) 
 
Terms 

“Parliamentary corporation”   the Scottish Parliamentary Corporate Body.  
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“the SCCYP”    the Commissioner for Children and Young People in 
Scotland. 

 
“the CESPLS”    the Commission for Ethical Standards in Public Life 

in Scotland 
 
“the CIO”     the Chief Investigating Officer.  
 
“the OCPAS”     the Commissioner for Public Appointments in 

Scotland. 
 

“the report”      Report by the Review of the SPCB Supported 
Bodies Committee published on 21 May 2009, (1

st 

Report 2009, SP Paper 266) which contained its 
recommendations.  

 
“the RSSB Committee”    Review of the SPCB Supported Bodies Committee. 
 
“the SHRC”    the Scottish Human Rights Commission.  
 
“the SIC”    the Scottish Information Commissioner.  
 
“the SPSC”     the Scottish Parliamentary Standards Commissioner.  
 
“the SPSO”    the Scottish Public Services Ombudsman. 
 
“the Standards Commission”  the Standards Commission for Scotland. 
 

 
BACKGROUND TO THE BILL AND SUMMARY  

The Parliamentary corporation supported bodies 

5. Since 2000, the Scottish Parliament has established six new offices supported by the 
Parliamentary corporation. Each performs a distinct role, including advocacy, regulatory and 
investigatory functions. Whilst the officeholders are all directly accountable to Parliament 
through the laying of annual and other reports, they are independent of the Scottish Government, 
members of the Scottish Parliament and the Parliamentary corporation in the exercise of their 
functions. 

6. The six Parliamentary corporation supported offices are: the Scottish Public Services 
Ombudsman; the Scottish Information Commissioner; the Scottish Parliamentary Standards 
Commissioner; the Commissioner for Children and Young People in Scotland; the 
Commissioner for Public Appointments in Scotland, and the Scottish Commission for Human 
Rights.  

7. The Parliamentary corporation has a statutory role to ensure that the Parliament is 
provided with the property, staff and services required to carry out its functions and it has a 
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similar role to play with regard to the officeholders and bodies that it supports. In addition the 
Parliamentary corporation determines the terms and conditions of the appointment of the Auditor 
General for Scotland (the Scottish Commission for Public Audit looks after funding for the 
office). 

The RSSB Committee inquiry 

8. The Parliament agreed to the establishment of a Committee and its remit on 13 November 
2008. The remit was subsequently revised on 25 March 2009 and is in the following terms— 

“To consider and report on whether alterations should be made to the terms and 
conditions of the officeholders and the structure of the bodies supported by the SPCB; to 
consider how any proposals, including the addition of any new functions, for future 
arrangements should be taken forward, including by way of a Committee Bill, and to 
make recommendations accordingly.” 

Previous inquiries and reports 

9. In terms of reviewing the Parliamentary corporation supported officeholders the 
Committee considered four previous inquiries and reports relevant to the supported offices. Each 
are described briefly below. 

Audit Scotland report 2006 

10. Following consideration by the Finance Committee of the 2006-07 public spending 
budget process and its concerns about rising costs, the Parliamentary corporation requested that 
Audit Scotland undertake a review of the opportunities for commissioners and the SPSO to share 
services, including the associated issue of office location. Audit Scotland also reviewed the 
processes for scrutinising the budgets of the SPSO and commissioners, including an examination 
of the then existing lines of accountability and how this worked in practice.  

11. Audit Scotland made a number of recommendations in its report1 including:  

• the Parliament and Government should ensure that the scrutiny of the costs of new 
bodies and scope for efficiencies from shared services are integral when establishing 
new bodies;  

• the Parliamentary corporation should be given responsibility, powers and resources 
to oversee the strategic business operations of the officeholders;  

• the Parliamentary corporation should scrutinise the annual business plan and budget 
projections from officeholders;  

• the Parliamentary corporation should regularly review the strategic business 
performance of the officeholders;  

• the Parliamentary corporation should provide an added independent dimension to the 
scrutiny arrangements for the officeholders;  

                                                 
1 Audit Scotland. Report on SPCB Ombudsman/Commissioners Shared Services, April 2006 
http://www.scottish.parliament.uk/business/committees/finance/inquiries/actgov/FI.S2.06.16.2-
Audit%20ScotlandSPCBreport.pdf 

800

http://archive.scottish.parliament.uk/business/committees/finance/inquiries/actgov/FI.S2.06.16.2-Audit%20ScotlandSPCBreport.pdf


These documents relate to the Scottish Parliamentary Commissions and Commissioners etc. Bill 
(SP Bill 39) as introduced in the Scottish Parliament on 27 January 2010 

 
 

 5  

• the officeholders should continue to have control over their own budgets and be 
accountable to the Parliamentary corporation for their finances and business 
operations; and  

• consideration should be given to amending the legislation that created the 
officeholders to support the proposals.  

Finance Committee inquiry 

12. In March 2006, the Finance Committee launched an inquiry into accountability and 
governance in relation to the independent, regulatory and investigatory bodies. The initial locus 
of interest was specifically the officeholders and bodies supported by the Parliamentary 
corporation. The Committee also considered budget arrangements for the Auditor General. The 
inquiry was prompted by concerns around increasing costs, perceived shortcomings of budgetary 
accountability and lack of governance arrangements. 

13. Following its inquiry, the Committee reported in September 2006.2 Its recommendations 
related to: 

• the independence and financial accountability of officeholders; 

• alternative accountability and governance models; 

•  the Scottish Commission for Public Audit’s scrutiny of the Auditor General and 
Audit Scotland; and  

• future criteria for establishment of additional commissioners and Ombudsmen and 
Scottish Executive bodies.  

14. The report was debated and approved by the Parliament in December 2006. 

Crerar and Sinclair Reports 

15. In June 2006, Scottish Ministers commissioned Professor Lorne Crerar to evaluate the 
current systems of regulation, audit and inspection and complaints handling of public services in 
Scotland. His report, The Crerar Report, was published in September 2007.3 The report was 
debated in Parliament on 3 October 2007 and, apart from the establishment of a single national 
scrutiny body, the recommendations were broadly welcomed.  

16. The Crerar review considered complaints handling as a strand of external scrutiny. It 
made proposals for improvements to the complaints handling system to give the public better 
access to redress and scrutiny. It recommended a system of complaints handling for all public 
services with the SPSO taking responsibility for its implementation and oversight. 

                                                 
2 Scottish Parliament Finance Committee. 7th Report 2006 (Session 2), Inquiry into Accountability and Governance 
(SPP 631) 
3 The Crerar Review. http://www.scotland.gov.uk/Publications/2007/09/25120506/0 
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17. To take forward the work arising from the Crerar Report the Government established a 
series of action groups to consider and report on discrete aspects. The five short-life working 
groups looked at the following specific areas— 

• Accountability and Governance; 

• Policy and Approach; 

• Fit for Purpose Complaint System; 

• User Focus; and 

• Reducing Burdens. 

18. The Fit For Purpose Complaint System Action Group considered complaints handling. 
The Action Group, chaired by Douglas Sinclair, considered how to improve the complaints 
handling system in Scotland, taking account of the recommendations made in the Crerar Report. 
The Action Group’s report (the Sinclair Report), was published in July 2008,4 it provided 
Ministers with proposals for simplifying public service complaints handling processes and 
streamlining the complaints handling landscape, including amalgamation of some complaints 
handling bodies.  

The RSSB Committee’s recommendations 

19. The RSSB Committee published its report on 21st May 2009, Review of SPCB Supported 
Bodies (1st Report 2009, SP Paper 266). The report contained a number of recommendations.  
These related to the appropriate governance body for officeholders, terms and conditions of 
officeholders, the Parliamentary corporation proposals for the SPSO, the structure of the 
officeholders and the legal status of the stand-alone officeholders.  Not all of the 
recommendations made in the report require legislation in order to be implemented. 

20. In terms of Parliamentary procedure a Committee may make a proposal for a bill in the 
form of a report to the Parliament. The report must be clear that a Committee bill is being 
proposed and why the bill is necessary. If the Parliament agrees to the proposal, a bill can be 
introduced by the Convener of the Committee who becomes the “member in charge”.  

21. This Bill is a Committee Bill initiated by a Parliamentary committee under Rule 9.15 of 
the Parliament’s Standing Orders.  The RSSB Committee proposal for a Committee Bill was 
debated and approved by the Parliament on 18 June 2009 giving Trish Godman MSP, as the 
member in charge, the right to introduce this Bill. 

Recommendations implemented by the Bill  

22. The Bill establishes a new standards body, a body corporate, to be known as the 
“Commission for Ethical Standards in Public Life in Scotland” (“CESPLS”), which comprises 
the functions of the SPSC, the CIO and the OCPAS. The roles of the existing CIO and the SPSC 
                                                 
4 The Fit For Purpose Complaint System Action Group (FCSAG) 
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/ 
ActionGroups/ReporttoMinisters 
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are combined into a single post, with the effect that one member of the new Commission will be 
responsible for exercising the functions of the SPSC and the CIO as currently set out in section 3 
to 9 of the Parliamentary Standards Act and sections 9 to 16 of the Ethical Standards Act. The 
other member of the CESPLS is to carry out the functions currently exercised by the OCPAS, as 
set out in sections 2 and 3 of the Public Appointments Act.  

23. The Bill also provides for the Parliamentary corporation to become the sponsoring body 
for the Standards Commission for Scotland which will remain as an independent adjudication 
body for determining standards issues in relation to councillors and members of devolved public 
bodies. 

24. The Bill will also standardise the accountability and governance arrangements for the 
CESPLS with the other officeholders and bodies supported by the Parliamentary corporation, 
including the Standards Commission for Scotland. It harmonises the terms and conditions of 
appointment of all the officeholders and members of bodies supported by the Parliamentary 
corporation. The model adopted reflects the Finance Committee recommendations made in its 
2006 report. In relation to the accountability and governance arrangements, the Bill follows the 
provisions set out in the SCHR Act, with some modifications.  

25. Additionally, the Bill provides for the transfer of the functions from the Scottish Prisons 
Complaints Commission to the SPSO.  

26. Transitional provisions are also provided in the Bill, as are transfer provisions which 
enable the transfer of staff, property and liabilities. 

OVERVIEW OF THE STRUCTURE OF THE BILL 

27. The Bill is structured into 3 parts and 7 schedules, with schedule 1 split into a further four 
parts.   

28. Part 1 establishes the new standards body to be known as the “Commission for Ethical 
Standards in Public Life in Scotland” (“CESPLS”) and provides for its administration and 
functions.  Created within this body are two Commissioner posts, the Public Standards 
Commissioner for Scotland and the Public Appointments Commissioner for Scotland, and their 
respective functions are detailed in this part.   Section 2 of Part 1 introduces schedule 1. 

29. This schedule makes consequential amendments to the Ethical Standards Act (Part 1), the 
SPSO Act (Part 2), the Parliamentary Standards Act (Part 3) and the Public Appointments Act 
(Part 4).  These amendments all stem from the creation of the CESPLS and its members. Part 1 
also includes an interpretation section. 

30. Part 2 introduces a number of schedules which make amendments to other commissions 
and officeholders’ statutes. Section 29(2) introduces schedule 2 of the Bill which amends the 
Ethical Standards Act to provide governance arrangements for the Standards Commission for 
Scotland. It harmonises the terms and conditions of the members of the Standards Commission 
with the other officeholders and members of bodies supported by the Parliamentary corporation. 
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31. Section 29(3) introduces schedule 3 of the Bill which provides for the standardisation of 
the governance arrangements and the terms and conditions of appointment of officeholders and 
members of bodies supported by the Parliamentary corporation. Other amendments make minor 
changes to improve the operation of the SPSO Act and transfer the functions of the Scottish 
Prison Complaints Commission to the SPSO. 

32. Section 29 also introduces schedules 4, 5 and 6 of the Bill which provide for the 
harmonisation of the governance arrangements and the terms and conditions of the SIC, SCCYP 
and SHRC respectively with the other officeholders and members of bodies supported by the 
Parliamentary corporation.  

33. Part 3 contains interpretation and commencement provisions.   

COMMENTARY ON SECTIONS 

PART 1 

THE COMMISSION FOR ETHICAL STANDARDS IN PUBLIC LIFE IN SCOTLAND: 
THE PUBLIC STANDARDS COMMISSIONER FOR SCOTLAND AND THE PUBLIC 
APPOINTMENTS COMMISSIONER FOR SCOTLAND 

Section 1: Establishment, members and functions of the Commission for Ethical Standards 
in Public Life in Scotland  

34. Section 1 establishes a corporate body to be known as the “Commission for Ethical 
Standards in Public Life in Scotland” (“CESPLS”). The CESPLS is to have organisational and 
administrative functions much like the Parliamentary corporation provides to members of the 
Scottish Parliament. The Commission’s functions are provided for at subsection (7). These 
functions are administrative in nature and ensure that the Commission provides the 
Commissioners with the property, staff and services needed to fulfil their functions. This 
subsection also makes provision for the Commission to make reasonable and practical 
arrangements to co-ordinate the functions of the Commissioners, for example to obtain public 
relations services or organise events.  

35. Subsection (2) provides that the Commission is to be composed of two members who are 
to be known as the Public Standards Commissioner for Scotland and the Public Appointments 
Commissioner for Scotland as per subsections (3) and (4).  The members (the Commissioners) 
are to be appointed by the Parliamentary corporation with the agreement of the Parliament. 
Subsection (5) indicates that they have the functions transferred to them by sections 2(1) and (2). 

Section 2: Functions of the Commissioners   

36. Section 2 provides for the transfer of functions from existing officeholders to the new 
Commissioners (at subsections (1) and (2)) and abolishes those existing offices (3).  

37. Subsection (4) sets out certain abbreviations used throughout the Bill. The Ethical 
Standards in Public Life etc. (Scotland) Act 2000 is referred to as the “Ethical Standards Act”; 
the Scottish Parliamentary Standards Commissioner Act 2002 as the “Parliamentary Standards 
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Act” and the Public Appointments and Public Bodies etc. (Scotland) Act 2003 as the “Public 
Appointments Act”. 

38. Subsection (5) introduces schedule 1 of the Bill which contains further consequential 
amendments to other statutes following the establishment of the Commission, namely the Ethical 
Standards Act, the Parliamentary Standards Act, the Public Appointments Act and the Scottish 
Public Services Ombudsman Act 2002 (asp 11).  

Section 3: Status of Commission and Commissioners  

39. Section 3(1)(a) provides that the Commission, its staff and any assessors appointed by it, 
are not to be regarded as servants or agents of the Crown and that the Commission has no status, 
immunity or privilege of the Crown (section 3(1)(b)). Similarly, section 3(2)(a) provides that the 
Commissioners are not to be regarded as servants or agents of the Crown and that its members 
have no status, immunity or privilege of the Crown (section 3(2)(b)).  This has legal implications 
in relation to immunities which servants or agents of the Crown benefit from and also in relation 
to particular statutory provisions which relate to Crown property.  

Section 4: Independence of Commissioners 

40. Section 4 makes provision for the Commissioners, in the exercise of their respective 
functions: the Public Standards Commissioner for Scotland (under the Ethical Standards Act and 
the Parliamentary Standards Act) or the Public Appointments Commissioner for Scotland (under 
the Public Appointments Act) are not subject to the direction or control of: any member of 
Parliament; any member of the Scottish Executive; or the Parliamentary corporation. For 
example, the Parliamentary corporation could not interfere in relation to investigations carried 
out by the Public Standards Commissioner for Scotland nor the Scottish Executive direct the 
Public Appointments Commissioner for Scotland in relation to the preparation of any codes 
which Ministers are expected to adhere to.  

Section 5: Protection of Commission from actions for defamation 

41. Section 5 provides that any statements made by the CESPLS in carrying out its functions 
have qualified privilege. Where a statement is subject to qualified privilege, a defamation action 
in respect of it is not completely excluded, but the maker of that statement is protected in such an 
action and has a defence if they can prove that the statement was not motivated by malice. 
“Statement” has the same meaning as in the Defamation Act 1996 (c.31) and therefore includes 
words, pictures, visual images, gestures or any other method of signifying meaning. 

Section 6: Designation of Chief Commissioner 

42. The purpose of section 6 is to enhance and support the working arrangements of the 
CESPLS. This section makes provision for one of the Commissioners to be designated Chief 
Commissioner by the Parliamentary corporation; however a Chief Commissioner could not 
interfere with the other Commissioner’s functions. 
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43. The process whereby a Commissioner is designated is provided for in subsection (1). In 
monitoring the effectiveness of the working arrangements of the Commission, the Parliamentary 
corporation has the power at any time to designate one of the Commissioners as the Chief 
Commissioner or revoke a previous designation and can give directions to the CESPLS 
accordingly. Parliamentary approval is not required allowing action to be taken quickly to ensure 
continued effectiveness of the working arrangements of the CESPLS, for example, in relation to 
decision making in respect of appointment of staff. 

44. Subsection (2) ensures that such arrangements do not interfere with the terms and 
conditions of appointment of the Commissioner or the validity of the actions of the 
Commissioners or the Commission. In particular, under subsection (2)(c) the Chief 
Commissioner could not interfere with the undertaking of the respective functions of the 
Commissioners i.e. the Public Standards Commissioner for Scotland’s functions under the 
Ethical Standards Act and the Parliamentary Standards Act; and the Public Appointments 
Commissioner for Scotland under the Public Appointments Act. The Commissioners 
independence is further provided for in section 4 (see paragraph 40 of these notes). 

Section 7: Appointment of acting Commissioner 

45. This section provides for the appointment of an acting Commissioner under subsection 
(1). The provision provides flexibility to cover a range of situations and circumstances that may 
arise and is primarily directed at ensuring the efficient and continuing discharge of functions. An 
acting Commissioner may be appointed to deal with a number of different circumstances where 
for any reason and, to any extent, a Commissioner is unable to act or the office of a 
Commissioner is vacant. In relation to the Public Standards Commissioner for Scotland, for 
example, an acting Commissioner may be appointed to deal with an individual case.  This could 
happen if investigating a complaint would result in a conflict of interest for the Commissioner.  
Alternatively an acting Commissioner could be appointed to deal with a number of cases, for 
example, if there is an exceptionally large number of cases at one particular time which the 
commissioner is unable to deal with.  Finally, an acting Commissioner could be appointed to 
cover for a specified period of time, for example, leave office unexpectedly.   

46. An acting Commissioner is appointed by the Parliamentary corporation under subsection 
(1).  However, because appointment is intended to be for a limited duration, to avoid any delay 
in an investigation or investigations for instance, the agreement of the Parliament to the 
appointment is not required. In practice, it is anticipated that the Parliamentary corporation will 
consult the Standards, Procedures and Public Appointments Committee before appointing. 

47. Subsection (2) clarifies that the duration of the appointment has to be set out in the terms 
and conditions of appointment.  This may be for a specified period or until the occurrence of a 
future event e.g. the appointment of a new Commissioner. 

48. Subsection (3) enables an acting Commissioner to perform the same duties as a 
Commissioner, but in relation to different matters, for example both could undertake 
investigations into complaints but not in relation to the same complaint. 
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49. Identical conditions regarding eligibility for appointment to the post of Commissioner 
apply to that of the post of acting Commissioner (subsection (4)).  In other words, the restrictions 
on appointments set out in section 8 (see paragraph 53 to 56) equally apply to the appointment of 
a person to an acting post. Under subsection (5) a member of staff of the Commission may be 
appointed as an acting Commissioner as long as that person is eligible.  

50. Subsection (6) provides that one of the Commissioners could be appointed as an acting 
Commissioner to carry out the functions of the other Commissioner by the Parliamentary 
corporation. This provides the Parliamentary corporation with additional flexibility to appoint 
speedily.  The Parliamentary corporation would consider, as it would do when making any 
appointment, whether this is appropriate in light of all the circumstances.  

51. Subsection (7) allows for resignation and removal of an acting Commissioner as well as 
stipulating that the conditions applying to the office are to be set by the Parliamentary 
corporation.  The subsection makes clear that the acting Commissioner while holding office is to 
be treated for all purposes as the Commissioner.  However certain provisions which relate to 
Commissioners do not apply to an acting Commissioner. These are: the term of appointment 
(section 9(1)); resignation (section 9(2)); removal from office (section 9(3) and (4)); and if 
appropriate payment of pensions, allowances and gratuities (section 10).   

52. Subsection (8) provides for the Parliamentary corporation to set the minimum notice 
required to be given should an acting Commissioner wish to resign. 

Section 8: Disqualification  

53. This section brings together the existing disqualification provisions in the Ethical 
Standards Act, the Parliamentary Standards Act and the Public Appointments Act. This 
provision prevents conflict of interests occurring and addresses any perception that the 
Commissioners actions can be influenced by other positions held. 

54. Section 8 sets out the circumstances which disqualify a person from holding appointment 
as a Commissioner.  The same restrictions continue to apply during the Commissioner’s term of 
office. No person may become a Commissioner if that person is a member of the Scottish 
Parliament (or its staff), the House of Commons or the House of Lords and is entitled to vote 
there.  Persons who have been a member of the Scottish Parliament in the previous two years 
from when the appointment is to take effect are also disqualified. Similarly, no person who is 
employed or appointed in any other capacity by the Commission can be appointed as a 
Commissioner. Should a Commissioner be elected to the Parliament, for example, the person 
would immediately be disqualified from holding office as a Commissioner and would be 
required to relinquish office. 

55. Other employment, appointments or memberships are listed. These include being: a 
member, employee or appointee of, the Standards Commission for Scotland; a specified 
authority (including where the specified authority is an individual); a devolved public body; an 
employee or appointee of the SPSO; a member of a council (or a council committee); 
disqualified from being a member of a council; or a member of a joint board or joint committee.  
For example, membership of a council could pose a conflict of interest for the Public Standards 
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Commissioner for Scotland as the Commissioner may have to carry out an investigation into the 
council under the Ethical Standards Act. Similarly, the Public Appointments Commissioner for 
Scotland for instance could be perceived as having a conflict of interest in relation to a particular 
specified authority, as the authority, by virtue of being specified in schedule 2 to the Public 
Appointments Act would come within the Commissioner’s remit. 

56. Subsection (2) also defines various terms (specified authority, council joint board and 
joint committee and devolved public body) by reference to other statutes.  It also defines paid 
office as being any one where the holder is entitled to any remuneration, allowances or expenses.   

Section 9: Terms of office and remuneration 

57. Section 9 sets out the terms of office and remuneration which will apply to the 
Commissioners.  Under subsection (1) each Commissioner may hold office for a single term of 
up to a period of 8 years. Subsection (2) allows a Commissioner to resign from office at anytime 
subject to giving of any minimum period of notice as provided for in subsection (9).  A 
Commissioner may be removed from office by the Parliamentary corporation under subsection 
(3) but only if the circumstances set out in subsection (4).  

58. Subsection (4)(a) states that a Commissioner may be removed from office if the 
Parliamentary corporation is satisfied that the Commissioner has breached their terms and 
conditions of appointment. Having come to that view, the Parliamentary corporation would ask 
the Parliament to resolve that the Commissioner should be removed for the breach. 

59. Under subsection (4)(b), a Commissioner may be removed from office if the Parliament 
resolves that it has lost confidence in the Commissioner’s willingness, suitability or ability to 
perform their functions.  

60. In both circumstances, a resolution must be voted for by at least 86 members being a 
number not less than two thirds of the total number of seats of members of the Parliament. 

61. Section 9(5) provides that each Commissioner is entitled to such remuneration and 
allowances as are determined by the Parliamentary corporation. These will be subject to 
contractual arrangements between the parties. Commissioners other terms and conditions of 
holding office are also determined by the Parliamentary corporation, under subsection (6).   

62. Under subsection (7) the Parliamentary corporation may determine whether the 
Commissioners should be permitted to hold any other office, employment or appointment or 
engagement during their term of office.  For example, the holding of another position may 
compromise or be perceived to compromise the independence of the Commissioner.   

Section 10: Pensions etc. 

63. Section 10 provides for the arrangements for the payment of pensions, allowances and 
gratuities to any person who has ceased to be a Commissioner. This could include, for example, 
death in service benefits.  The Parliamentary corporation must approve all such arrangements. 
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The references to pensions, allowances or gratuities arranged under this section may include 
compensation for loss of office. 

Section 11: Subsequent appointments etc. of former Commissioner 

64. This section makes some similar restrictions on subsequent appointments once a 
Commissioner has left office to those that applied to the original appointment under section 7 
(see paragraphs 53 and 54 of these notes).  As well as a restriction on employment with the 
CESPLS, a former Commissioner cannot be: a member, employee or appointee of the Standards 
Commission for Scotland; a specified authority; or a devolved public body. Restrictions also 
apply to a specified authority where the authority is an individual. A former Commissioner 
cannot be appointed as the SPSO or be an employee or appointee of the SPSO.  

65. Under subsection (2) the restrictions run from the date of leaving office until the end of 
the financial year following the one in which the person ceased to be a Commissioner. Thus if a 
Commissioner leaves on 1 November 2010 the restriction would subsist until 1 April 2012.  

Section 12: General powers 

66. Section 12 gives the CESPLS wide powers to do anything which appears necessary or 
expedient for the purpose of, or in connection with or conducive to, the exercise of its functions 
or efficiency of its administration.  These powers include for example the power to enter into 
contracts. The exercise of the powers in relation to the acquisition or disposal of land are, 
however, subject to Parliamentary corporation approval under subsection (3).  

67. Subsections (4) and (5) allow the CESPLS to charge reasonable sums for services it 
provides, or which are provided on its behalf.  For example, this section would allow the 
CESPLS to organise training events or seminars and charge attendance fees. Any sums received 
must be retained by the CESPLS and used to meet the costs of the services provided and charged 
for, for example the training event.  

Section 13: Payment of witnesses’ expenses 

68. In accordance with section 13, the CESPLS may pay allowances and expenses to any 
individual giving information of any kind in response to section 13 of the Ethical Standards Act 
or section 13 of the Parliamentary Standards Act, subject to the approval of the Parliamentary 
corporation.  It is anticipated that the CESPLS and the Parliamentary corporation will agree 
delegated limits to avoid continual oversight on routine amount and payments. The relevant 
sections of the aforementioned Acts provide powers to compel the attendance of witnesses or the 
production of information for the purposes of an investigation under those Acts. 

Section 14: Strategic plans 

69. Section 14 requires the CESPLS to produce a strategic plan and details arrangements for 
timing, content, consultation and review. Under subsection (1) the plan covers a four year period 
and sets out how the Commission and each Commissioner propose to perform their functions 
during the period. 
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70. Subsection (2) sets out broad details of what a plan must contain. In particular it is 
required to provide the objectives and the priorities during the period and state proposals for 
achieving them. In addition the plan must provide timetables and cost estimates. 

71. Subsection (3) requires the CESPLS to consult on the plan before laying it before 
Parliament. Comment on a draft must be sought from the Parliamentary corporation and any 
other person the CESPLS thinks appropriate, which includes a Committee of the Parliament 
(subsection (4)). 

72. Subsection (5) requires the CESPLS to lay each strategic plan before Parliament prior to 
the start of the four year period which is defined in subsection (10) as beginning on the next 1 
April after commencement and each subsequent period of four years. Subsection (6) requires the 
Commission to publish each plan. 

73. Under subsection (7) the CESPLS can review its strategic plan at any time during the four 
year period and lay a revised plan before the Parliament. Subsection (8) provides that, in that 
event, the provisions in subsection (2) to (7) about content, consultation, publication and review 
apply. Subsection (9) clarifies that a revised plan must be laid before the Parliament not later 
than the beginning of the period to which the revised strategic plan relates. 

Section 15: Procedure and validity of acts 

74. Section 15 allows the CESPLS to regulate its own procedure, subject to any direction 
from the Parliamentary corporation given in that regard and the other provisions in Part 1 of the 
Bill. Procedure may include such matters as internal methods of working, division of tasks etc.  

75. Subsection (2) provides that the validity of any acts of the CESPLS is unaffected by any 
procedural defects in the appointments of any of the Commissioners, disqualification of a 
Commissioner or by any vacancy in the office of a Commissioner.  

76. Subsection (3) makes similar provision to that of subsection (2) in relation to the validity 
of acts of a Commissioner. 

Section 16: Delegation 

77. Under this section the CESPLS or Commissioner can delegate any of their respective 
functions to any person it authorises to act upon its behalf.  The CESPLS or Commissioner 
remains ultimately responsible for carrying out delegated functions. The responsibilities of the 
CESPLS’ accountable officer are set out at section 19.  The performance of these functions may 
not be delegated. 

Section 17: Staff 

78. Section 17 allows the CESPLS to appoint staff on such terms and conditions as it 
determines subject to the approval of the Parliamentary corporation. In addition, the Commission 
must comply with any direction in this regard given by the Parliamentary corporation.  
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79.  Subsection (2) makes provision for the payment of pensions, allowances and gratuities to 
former CESPLS staff.  Subsection (3) makes provision for CESPLS to (a) make contributions or 
payments towards provisions for such pensions, allowances and (b) establish one or more 
pension schemes. As read with subsection (4) these provisions give authority to the CESPLS to 
make arrangements which may include pensions, allowances or gratuities by way of 
compensation for loss of employment. Approval for such arrangements must be obtained from 
the Parliamentary corporation and the CESPLS must comply with any related direction. 
Provisions covering the arrangements for the payment of pensions etc. for Commissioners are set 
out in section 10. 

Section 18: Advisers, assessors and other services 

80. Under section 18 the CESPLS can obtain advice, assistance or any other service for use 
by itself or by a Commissioner.  There may be circumstances where the Commission might want 
to secure separate advice for a Commissioner for example, in relation to legal issues arising out 
of a particular investigation. Such advice or services can be procured from anyone whom the 
CESPLS considers is qualified to provide it. Payment of fees and allowances is determined by 
the CESPLS. The CESPLS’ determination as to the appointment of an adviser or assessor who is 
to receive payment for providing services and payment in respect of that advice, assistance or 
service provided, is subject to approval by the Parliamentary corporation. 

Section 19: Accountable officer 

81. Section 19 requires the Parliamentary corporation to designate a person as the 
accountable officer. 

82.  Subsection (1) requires that the accountable officer must either be a Commissioner or a 
member of the CESPLS’ staff. Under subsection (4) the accountable officer is directly 
answerable to Parliament for the exercise of those functions specified in subsection (2). 

83. The functions of the accountable officer are set out in subsection (2) and include: the 
signing of the CESPLS’ accounts; ensuring that the CESPLS’ finances are kept in good order; 
and ensuring that the CESPLS’ resources are used economically, efficiently and effectively. That 
latter requirement links to section 20 (Budget), in terms of which the budget is approved by the 
Parliamentary corporation and the CESPLS is required to ensure that its resources are used 
economically, efficiently and effectively. 

84. Subsection (3) provides a degree of protection for the accountable officer should they be 
required to act in any way which is inconsistent with their responsibilities.  Before any such 
action can be taken the accountable officer must to obtain written authority from the CESPLS.  
Thereafter a copy of the authority must be sent as soon as possible to the Auditor General for 
Scotland.  
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Section 20: Budget  

85. Section 20 implements the recommendations of the Finance Committee’s report by 
enacting existing administrative budgetary arrangements between officeholders and the 
Parliamentary corporation designed to ensure accountability for the use of public funds.  

86. Subsection (1) requires the CESPLS to prepare budget proposals for each financial year, 
in advance of that year, for approval by the Parliamentary corporation. The Parliamentary 
corporation is given power to set a timetable for the submission and approval of the budget 
proposals which will allow them to be integrated within the Parliamentary corporations wider 
budgetary arrangements.   

87. Under subsection (2) the CESPLS may seek to revise the budget during the year by 
submitting revised proposals to the Parliamentary corporation for approval.   

88. Under subsection (3), in preparing a budget or a revised budget, the Commission is 
required to ensure that resources will be used economically, efficiently and effectively and must 
under subsection (4) so certify in any budget or revised budget proposal.  

Section 21: Funding 

89. Section 21 sets out the financial arrangements to be adhered by the Parliamentary 
corporation in relation to the CESPLS and the Commissioners.  

90. Under subsection (1)(a) the Parliamentary corporation must pay the Commissioners’ 
remuneration and allowances.  Under subsection (1)(b), the Parliamentary corporation only 
needs to pay the CESPLS’ expenses where properly incurred in undertaking its functions less 
any sums the CESPLS has received in payment for services provided under section 12(5), for 
example, in providing training. In practice this will mean that the costs of holding a conference, 
for example, will be offset by the income received in conference fees. The Parliamentary 
corporation is not compelled under subsection (2) to pay any expenses which exceed or were not 
included in the agreed budget (see section 20). It is anticipated however, in this situation that the 
Parliamentary corporation will take a decision in light of the relevant circumstances.  Should the 
Parliamentary corporation wish to pay these expenses then power is provided in subsection (3) to 
do so. 

91. Subsection (1)(c) provides that the Parliamentary corporation will indemnify the CESPLS 
and each Commissioner in respect of any liabilities incurred by it or by a Commissioner in the 
performance of their respective functions. An example of this would be where a Commissioner 
causes a traffic accident while driving to a meeting while on official business.   

Section 22: Accounts and audit 

92. Section 22 sets out the accounting and auditing requirements that apply to the CESPLS. 
The CESPLS must keep proper accounts and accounting records and prepare annual accounts for 
each financial year. In so doing the CESPLS must comply with any directions given by the 
Scottish Ministers who are responsible for such matters under section 19 of the Public Finance 
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and Accountability Act 2000 (asp 1). Under subsection (1)(c), a copy of the accounts are to be 
sent to the Auditor General for Scotland for auditing.  Under subsection (4), the CESPLS must 
make a copy of its audited accounts available for inspection, free of charge, to anyone on 
request. 

Section 23: Location of office 

93. Under section 23 the CESPLS is required to comply with any directions by the 
Parliamentary corporation as to the location of its office. 

Section 24: Sharing of premises, staff, services and other resources 

94. Section 24 allows the Parliamentary corporation to direct the CESPLS as to the sharing of 
premises, staff, services or other resources with any public body or any officeholder. The 
Parliamentary corporation could use this power to rationalise the number of premises occupied 
by the bodies covered by this Bill or to direct that the provision of services such as human 
resources, payroll, finance or procurement should be carried out centrally.     

Section 25: Annual report 

95. Section 25 requires the CESPLS to prepare and lay before Parliament an annual report. 
The section contains the details that a report must contain as set out in the original Scottish 
Parliamentary Standards Act and the Public Appointments Act. The Ethical Standards Act has no 
annual report provisions so this section creates provision for the CIO functions preformed under 
that Act in line with those that applied to the SPSC. As well as certain specified information, the 
annual report must include a general report on the performance of the CESPLS’ functions, and a 
report on the performance of each of the Commissioner’s respective functions during the 
reporting year beginning 1 April (subsection (8)). 

96. Subsection (2) lists the specific matters that must be reported upon in relation to the 
functions of the Public Standards Commissioner for Scotland.  

97. The matters required under subsection (2) for the reporting year are: 

• The number of complaints received about members of the Parliament; councillors 
and members of  devolved public bodies; 

• The number of complaints withdrawn by the complainer together with information 
on the stage of investigation they had reached when they were withdrawn; 

• In relation to complaints under section 12 of the Ethical Standards Act made about 
councillors and members of devolved public bodies:  

• The number of investigations begun, 

• The number of investigations not proceeded with,  

• The number of investigations completed;  
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• The number of reports submitted by the Public Standards Commissioner for Scotland 
to the Standards Commission under section 14 of the Ethical Standards Act on the 
outcome of investigations; 

• The number of further investigations under section 16 of the Ethical Standards Act 
that the Standards Commission for Scotland directed the Public Standards 
Commissioner for Scotland to carry out; 

• In relation to complaints made about Members of the Parliament: 

• The number of Stage 1 investigations completed into the admissibility of 
complaints, 

• The number of complaints dismissed at Stage 1 as not admissible, 

• The number of complaints found to be admissible or which the 
Commissioner was directed by the Scottish Parliament to treat as 
admissible, 

• The number of Stage 2 investigations completed, 

• The number of reports made on the conclusion of an investigation under 
section 9 (Stage 2) of the Parliamentary Standards Act to the Scottish 
Parliament. 

• The number of further investigations that the Public Standards 
Commissioner for Scotland was directed by the Scottish Parliament to 
carry out under section 10(2) of the Parliamentary Standards Act. 

98. Subsection (3) lists specific matters that must be reported upon in relation to the functions 
of the Public Appointments Commissioner for Scotland. 

99. The matters required under subsection (3) for the reporting year are: 

• A summary of any revisions made to the code of practice for the making of 
appointments;  

• A summary of any complaints received arising about the making by the Scottish 
Ministers of any appointment or recommendation for appointment; 

• A summary of any guidance issued to the Scottish Ministers under section 2(6) of the 
Public Appointments Act as to compliance with the code of practice;  

• The number of cases reported to the Parliament under section 2(8)(a)where it appears 
the code of practice has not been complied with in a material regard in terms of 
section 2(7) of the Public Appointments Act; 

• The number of cases where the Public Appointments Commissioner for Scotland has 
directed the Scottish Ministers to delay making an appointment or recommendation 
for appointment in terms of section 2(8)(b) of the Public Appointments Act. 

• Subsection (4) requires that the report must also include a summary of other 
activities undertaken by the CESPLS, not covered by the other reporting 
requirements. 
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100. Under subsection (5) the report must be laid before the Scottish Parliament within 7 
months of the end of the reporting year and be published. The report must be published under 
subsection (6).  Publication method is not specified but may be in hard copy or by making it 
available and accessible on a website. 

101. Subsection (7) obliges the CESPLS to comply with any directions given by the 
Parliamentary corporation regarding the form and content of the report. 

Section 26: Commission and Commissioners to be subject to investigations by Scottish 
Public Services Ombudsman 

102. The actings of the CIO are currently subject to investigation by the SPSO being a body 
listed in schedule 2 to the SPSO Act. An amendment is currently pending to add the OCPAS to 
schedule 2 – it has not come into force yet. Section 25 adds the CESPLS and the Public 
Appointments Commissioner for Scotland to that list.  In addition the Public Standards 
Commissioner for Scotland is added in relation to the performance of functions under the Ethical 
Standards Act only. Functions performed by the Commissioner under the Parliamentary 
Standards Act continue to fall outwith the SPSO’s jurisdiction. 

103. The existing entry in the SPSO Act relating to the CIO is repealed in Schedule 1, Part 2. 

Section 27: Commission and Public Appointments Commissioner for Scotland to be subject 
to Freedom of Information (Scotland) Act 

104. An amendment is currently pending to add the OCPAS to the listed bodies set out in 
Part 7 of schedule 1 to FOISA– it has not come into force yet. That schedule lists those Scottish 
public authorities who must provide information on request as set out in FOISA. Section 27 adds 
the CESPLS and the Public Appointments Commissioner for Scotland to the list in Schedule 1.  
Functions performed by the Public Standards Commissioner for Scotland under the 
Parliamentary Standards Act and the Ethical Standards Act continue to fall out-with the scope of 
the FOISA.   

Section 28: Interpretation of Part 1 

105. This section explains the terms used in Part 1 which relate to the establishment of the 
CESPLS and its Commissioners. 

PART 2 

AMENDMENTS OF PROVISIONS RELATING TO OTHER COMMISSIONS AND 
OFFICEHOLDERS 

Section 29: Standardising and other amendments 

106. Part 2 introduces a number of schedules which make amendments to the other 
commissions and officeholders’ statutes to standardise certain provisions and make other minor 
amendments extending and qualifying the SPSO’s functions.  
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107. Section 29(2) introduces schedule 2 to the Bill which amends the Ethical Standards Act 
to provide governance arrangements for the Standards Commission for Scotland. It standardises 
the terms and conditions of appointment of the members of the Standards Commission with the 
other officeholders and members of bodies supported by the Parliamentary corporation. 

108. Section 29(3) introduces schedule 3 to the Bill which provides for the standardisation of 
the governance arrangements and the terms and conditions of the SPSO with the other 
officeholders and members of bodies supported by the Parliamentary corporation. Other 
amendments make minor changes to improve the operation of the SPSO Act. It also transfers the 
functions of the Scottish Prison Complaints Commission to the SPSO. 

109. Section 29 also introduces schedules 4, 5 and 6 to the Bill which provide for the 
standardisation of the governance arrangements and the terms and conditions of appointment of 
the SIC, SCCYP and SHRC respectively with the other officeholders and members of bodies 
supported by the Parliamentary corporation.  

PART 3 

GENERAL 

Section 30: Interpretation  

110. Defines the acronyms used to describe the statutes referred to throughout this Bill. 

Section 31: Short title, commencement, transfers and transitionals. 

111. The majority of the Bill comes into force on 1 April 2011.  Paragraph 14 of schedule 2 in 
relation to the new paragraph 10C (budget) inserted into schedule 1 of the Ethical Standards Act  
commences on 1 August 2010 and allows the Standards Commission to prepare and submit a 
budget proposal in advance of the financial year for approval by the Parliamentary corporation. 
Enabling it to be integrated within wider budgetary arrangements.  Paragraph 20 of schedule 3 in 
relation to the transfer to the SPSO of prison complaints commences on 1 October 2010 when 
the transfer of responsibility will take place and the Scottish Prison Complaints Commission will 
cease to exist.  

SCHEDULE 1 

CONSEQUENTIAL AMENDMENTS OF ENACTMENTS REFERRED TO IN SECTION 
2(5) 

112. Schedule 1 contains consequential amendments to the Ethical Standards Act, the 
Parliamentary Standards Act, the Public Appointments Act and the SPSO Act as a result of the 
provisions in the Bill creating the CESPLS. 
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PART 1 

THE ETHICAL STANDARDS ACT 

113. Paragraphs 1 to 9 make the changes necessary to facilitate the transfer of functions from 
the CIO to the Public Standards Commissioner for Scotland to investigate breaches of codes. 
These amendments replace the references to the Chief Investigating Officer and the Officer etc. 
with references to the Public Standards Commissioner for Scotland.  

PART 2 

THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 

114. Paragraph 10 repeals the reference to the Chief Investigating Officer in paragraph 21 in 
Part 2 of Schedule 2 to the SPSO Act. The addition of the Public Standards Commissioner for 
Scotland to Schedule 2 in relation to the performance of functions under the Ethical Standards 
Act is provided for by section 26 of this Bill.  

PART 3 

THE PARLIAMENTARY STANDARDS ACT 

115. Paragraphs 11 to 14 amend the Parliamentary Standards Act to provide for the transfer of 
functions from the Scottish Parliamentary Standards Commissioner to the Public Standards 
Commissioner for Scotland as set out in section 1(5) of the Bill. References to the Scottish 
Parliamentary Standards Commissioner are replaced with references to the Public Standards 
Commissioner for Scotland along with other consequential amendments. 

PART 4 

THE PUBLIC APPOINTMENTS ACT 

116. Paragraphs 15 to 19 amend the Public Appointments Act to provide for the transfer of 
functions from the Commissioner for Public Appointments in Scotland (“OCPAS”) to the Public 
Appointments Commissioner for Scotland as set out in section 1(5) of the Bill. References to the 
OCPAS are replaced with references to the Public Standards Commissioner for Scotland along 
with other consequential amendments. 

SCHEDULE 2 AMENDMENTS OF THE ETHICAL STANDARDS ACT 

117. Schedule 2 is introduced by Section 29(2) of the Bill and amends the Ethical Standards 
Act so that the Parliamentary corporation becomes the sponsoring body of the Standards 
Commission, rather than the Scottish Ministers. It also standardises the governance arrangements 
and the terms and conditions of appointment of members of the Standards Commission with the 
other officeholders and members of bodies supported by the Parliamentary corporation. 

118. Paragraph 1 amends section 8 (establishment, functions and membership of the Standards 
Commission for Scotland) to make provision for the Parliamentary corporation to appoint the 
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members of the Standards Commission, with the agreement of the Parliament, instead of the 
Scottish Ministers. Consultation with such association of councils and other persons the 
Parliamentary corporation considers appropriate is required.  Provision is also made so that the 
order making power under section 8(2)(b) (other functions of the Commission) of the Ethical 
Standards Act can only be exercised after consultation with the Parliamentary corporation and 
the Standards Commission, and that any order becomes subject to affirmative procedure rather 
than negative procedure. Affirmative procedure is necessary because the addition of extra 
functions may impact on the workload of the Standards Commission and could increase running 
costs.     

119. Paragraph 2 amends section 17(8) (payment by Commission of witnesses’ etc) to 
standardise the provisions relating to witness expenses to require the approval of the 
Parliamentary corporation. It is anticipated that the Commission and the Parliamentary 
corporation will agree delegated limits to avoid continual oversight on routine amount and 
payments. 

120. Paragraph 3 amends section 27(1) (protection from actions of defamation).  The provision 
retains the existing protections and provides absolute privilege to any statement made in 
pursuance of the purposes of the Ethical Standards Act by the Standards Commission or any of 
its employees and by the Public Standards Commissioner for Scotland.  A new provision gives 
the protection of qualified privilege to statements made to that Commissioner or any employees 
of the CESPLS.  

121. Paragraph 4 explains that the changes made in paragraphs 5 to 16 relate to schedule 1 of 
the Ethical Standards Act.  

122. Paragraph 5 amends paragraph 2 (General powers) so that the Standards Commission 
may only acquire and dispose of land with the consent of the Parliamentary corporation.  

123. In addition, paragraph 5 amends paragraph 2 to allow the Standards Commission to 
charge reasonable sums for any services it provides, or which are provided on its behalf.  For 
example, this section would allow the Commission to organise training events or seminars and 
charge attendance fees. Any sums received must be retained by the Standards Commission and 
used to meet the costs of those services provided. 

124. Paragraph 6 inserts paragraph 2A (Location of office) which provides that the Standards 
Commission is required to comply with any directions given by the Parliamentary corporation as 
to the location of its office. 

125. Furthermore, paragraph 6 inserts paragraph 2B (Sharing of premises, staff, services and 
other resources) to allow the Parliamentary corporation to direct the Standards Commission as to 
the sharing of premises, staff, services or other resources with any public body or any 
officeholder. The Parliamentary corporation could use this power to rationalise the number of 
premises occupied by the bodies or to direct that the provision of services such as human 
resources, payroll, finance or procurement should be carried out centrally.   
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126. Paragraph 7 amends paragraph 4 (appointment of convener) to reflect that it is the 
Parliamentary corporation who appoint one member of the Commission as its Convener rather 
than the Scottish Ministers. 

127. Paragraph 8 replaces the existing paragraphs 5 (tenure of office of members) and 6 
(remuneration etc) with a new paragraph 5 (Tenure of office, remuneration etc) to standardise  
these provisions with the other officeholders and members of bodies supported by the 
Parliamentary corporation. 

128. Under paragraph 5(1) each member of the Standards Commission shall hold office for a 
single term of up to 8 years. Sub-paragraph (2) clarifies that a member who has ceased to be a 
member is not eligible for reappointment. Sub-paragraph (3) allows a member to resign from 
office at anytime subject to any minimum period of notice set by the Parliamentary corporation 
under sub-paragraph (6).  Alternatively, a member can be removed from office by the 
Parliamentary corporation under sub-paragraph (4) only in the circumstances as set out in sub-
paragraph (5).  

129. Sub-paragraph 5(a) states that a member may be removed from office if the 
Parliamentary corporation is satisfied that the member has breached their terms and conditions of 
appointment. Having come to a view, the Parliamentary corporation would then ask the 
Parliament to resolve that the member should be removed from office for the breach. 

130. Alternatively, under sub-paragraph 5(b), a member may be removed from office if the 
Parliament resolves that it has lost confidence in the member’s willingness, suitability or ability 
to perform their functions.  

131. In both circumstances, a resolution must be voted for by at least 86 members of the 
Parliament, being a number not less than two thirds of the total number of seats of members of 
the Parliament. 

132. Sub-paragraph (7) provides that each member is entitled to such remuneration and 
allowances as the Parliamentary corporation determines. These will be subject to contractual 
arrangements between the parties. Other terms and conditions of holding office may be 
determined by the Parliamentary corporation, under sub-paragraph (8).   

133. Under sub-paragraph (9) the Parliamentary corporation may determine whether the 
members should be permitted to hold any other office, employment or appointment or 
engagement whilst in post.  This power may be used differently in relation to the member 
appointed as convener and the other members. For example, there could be instances when an 
appointment might be seen to compromise or give the appearance of compromising the 
independence of the member.   

134. Paragraph 9 inserts paragraph 5A (Subsequent appointments) which makes restrictions on 
subsequent appointments once a member has left office.   As well as a restriction on employment 
with the Standards Commission for Scotland, a former member cannot be: an employee or 
appointee of the CESPLS; or be an employee or appointee of the SPSO; or hold any other office, 
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employment or appointment or engage in any other occupation which that person could not have 
held when a member of the Standards Commission.  

135. Under sub-paragraph (2) the restrictions run from the date of leaving office until the end 
of the financial year following the one in which the person ceased to be a member. Thus if a 
member leaves office on 1 November 2010 the restriction would subsist until 1 April 2012. 

136. Paragraph 10 amends paragraph 7 (employees) to remove references to the Scottish 
Ministers and to provide a new sub-paragraph (4A). That provides that staff appointments both 
in terms of numbers of staff and their terms and conditions of appointment are subject to the 
approval of the Parliamentary corporation. 

137. Paragraph 11 repeals paragraph 8 (remuneration, pensions etc of Chief Investigating 
Officer and staff) as these functions relating to the new Public Standards Commissioner for 
Scotland and the staff of CESPLS are now contained in this Bill (see sections 9, 10 and 17). 

138. Paragraph 12 inserts new paragraph 8A (advisers and other services). Under paragraph 
8A the Standards Commission can obtain advice, assistance or any other service.  There may be 
circumstances where the Standards Commission might want to secure advice for example, in 
relation to legal issues. This advice or services can be procured from anyone whom the 
Standards Commission considers qualified to provide it. Payment of fees and allowances are 
determined by the Standards Commission. Appointment of an adviser who is to receive payment 
for providing services and payment in respect of that advice, assistance or service provided, is 
subject to approval by the Parliamentary corporation. 

139. Paragraph 13 inserts paragraph 10A (Strategic plans). Paragraph 10A requires the 
Standards Commission to produce a strategic plan and details arrangements for timing, content, 
consultation and review. Under sub-paragraph (1) the plan covers a four year period and sets out 
how the Commission proposes to perform its functions during that period. 

140. Sub-paragraph (2) sets out broad details of what a plan must contain. In particular it is 
required to provide the objectives and the priorities during the period and state proposals for 
achieving them. In addition the plan must provide timetables and cost estimates. 

141. Sub-paragraph (3) requires the Commission to consult on the plan before laying it before 
Parliament. Comment on a draft must be sought from the Parliamentary corporation, the Public 
Standards Commissioner for Scotland and any other person the Commission thinks appropriate, 
which includes a Committee of the Parliament (sub-paragraph (4)). 

142. Sub-paragraph (5) requires the Commission to lay each strategic plan before Parliament 
prior to the start of the four year period which is defined in sub-paragraph (10) as beginning on 
the next 1 April after commencement and each subsequent period of four years. Sub-paragraph 
(6) requires the Commission to publish each plan. 

143. Under sub-paragraph (7) the Commission can review its strategic plan at any time during 
the four year period and lay a revised plan before the Parliament. Sub-paragraph (8) provides 
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that, in that event, the provisions in sub-paragraph (2) to (7) about content, consultation and 
publication apply. Subsection (9) clarifies that a revised plan must be laid before the Parliament 
not later than the beginning of the period to which the revised strategic plan relates. 

144. Paragraph 14 inserts new paragraphs 10B (Accountable officer), 10C (Budget), 10D 
(Commission’s expenses and liabilities) and 10E (Accounts and Audit).  

145. Paragraph 10B requires the Parliamentary corporation to designate a person as the 
accountable officer. 

146. Sub-paragraph (1) requires that the accountable officer must either be a member of the 
Standards Commission or a member of the Commission’s staff. Under sub-paragraph (4) the 
accountable officer is answerable directly to Parliament for the exercise of those functions 
specified in sub-paragraph (2). 

147. The functions of the accountable officer are set out in sub-paragraph (2) and include: the 
signing of the Commission’s accounts; ensuring that the Commission’s finances are kept in good 
order; and ensuring that the Commission’s resources are used economically, efficiently and 
effectively. That latter requirement links to new paragraph 10C, in terms of which the budget is 
approved by the Parliamentary corporation and the Commission is required to ensure that its 
resources are used economically, efficiently and effectively. 

148. Sub-paragraph (3) provides a degree of protection for the accountable officer if they 
consider that they are being required to act in any way which is inconsistent with their 
responsibilities.  Before any such action can be taken the accountable officer is required to obtain 
written authority from the Commission.  Thereafter a copy of that authority must be sent as soon 
as possible to the Auditor General for Scotland.  

149. Paragraph 10C implements the recommendations of the Finance Committee’s report and 
enacts existing administrative budgetary arrangements between other officeholders and the 
Parliamentary corporation designed to ensure accountability for the use of public funds.  

150. Sub-paragraph (1) requires the Standards Commission to prepare budget proposals for 
each financial year, in advance of that year, for approval by the Parliamentary corporation. The 
Parliamentary corporation is given power to set a timetable for submission and approval of the 
budget which will allow it to be integrated within wider budgetary arrangements.   

151. Under sub-paragraph (2) the Commission may seek to revise the budget during the year 
by submitting revised proposals to the Parliamentary corporation for approval.   

152. Under sub-paragraph (3), in preparing a budget or a revised budget, the Commission is 
required to ensure that resources will be used economically, efficiently and effectively and must 
under sub-paragraph (4) so certify in any budget or revised budget proposal.  

153. New paragraph 10D (Commission’s expenses and liabilities) under sub-paragraph (1) the 
Parliamentary corporation must pay the Standards Commission’s expenses where properly 
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incurred in undertaking its functions less any sums it has received in payment for services 
provided under paragraph 2(5), for example, in providing training or holding seminars. The 
Parliamentary corporation is not compelled under subsection (2) to pay expenses which exceed 
or were not included in the agreed budget (see paragraph 10C). It is anticipated in such a 
situation that the Parliamentary corporation would take a decision in light of the relevant 
circumstances.  Should the Parliamentary corporation wish to pay these expenses the power is 
provided for in sub-paragraph (3). 

154. Sub-paragraph (4) provides that the Parliamentary corporation must indemnify the 
Standards Commission in respect of any liability incurred by it while performing its functions. 
An example of this would be where a member of the Standards Commission causes a traffic 
accident while driving to a meeting while on official business.   

155. Paragraph 15 repeals paragraph 11 (expenses) of Schedule 1 to the Ethical Standards Act. 

156. New paragraph 10E (Accounts and Audit) sets out the accounting and auditing 
requirements that apply to the Standards Commission. The Standards Commission must keep 
proper accounts and accounting records and prepare annual accounts for each financial year. In 
so doing the Commission must comply with any directions given by the Scottish Ministers who 
are responsible for such matters under Section 19 of the Public Finance and Accountability Act 
2000 (asp 1). Under sub-paragraph (1)(c), a copy of the accounts are to be sent to the Auditor 
General for Scotland for auditing.  Under sub-paragraph (2), the Commission must make a copy 
of its audited accounts available for inspection, free of charge, to anyone on request. 

157. Paragraph 16 inserts new paragraph 10F (Annual reports). Paragraph 10F requires the 
Standards Commission to prepare and lay before Parliament an annual report. Under sub-
paragraph (2)(a) the annual report must include a summary of any hearings held by the 
Commission. Sub-paragraph (2)(b) requires that the report must also include a summary of other 
activities undertaken by the Commission, during the reporting year beginning 1 April (sub-
paragraph (6)). 

158. Under sub-paragraph (3) the report must be laid before the Scottish Parliament within 7 
months of the end of the reporting year. The report must be published under sub-paragraph (4).  
Publication method is not specified but may be in hard copy or by making it available and 
accessible on a website. 

159. Sub-paragraph (5) obliges the Commission to comply with any direction given by the 
Parliamentary corporation regarding the form and content of the report. 

160. Paragraph 17 repeals Schedule 2 (terms and conditions of office, staff and status of the 
Chief Investigating Officer) these functions relating to the Public Standards Commissioner for 
Scotland are now contained in this Bill. 
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SCHEDULE 3 

161. Schedule 3 is introduced by section 29(3) and primarily amends the SPSO Act to 
standardise the SPSO’s terms and conditions and standardise the accountability and governance 
arrangements with those of the other officeholders and bodies supported by the Parliamentary 
corporation. Other amendments are made to assist the SPSO in its operations.  The Schedule also 
includes provisions to enable the transfer of the functions of the Scottish Prison Complaints 
Commission to the SPSO. 

162. Paragraph 1 makes an amendment to section 5(1)(a) (matters which may be investigated) 
to correct a minor grammatical error in the section . 

163. Paragraph 2 amends section 11 (decisions not to investigate). This paragraph extends the 
requirement placed upon the SPSO to send a statement of reasons for not investigating a 
complaint to cases where the investigation is discontinued.  That requirement is extended by new 
paragraph (3A) to also require such a statement to be sent to any listed authority as covered by 
paragraphs (b), (f) and (g) of subsection (2) whose action was investigated by the SPSO in 
connection with the investigation despite the fact that it was not mentioned in the complaint.  

164. Paragraph 3 amends section 12 (investigation procedure). Subsection (7) is inserted to 
allow a public authority which was not the original public body complained about but who is 
being investigated similar rights in the investigation as the named body.  These are the 
opportunity to comment on any allegations contained in the complaint and the assurance that the 
investigation does not affect any action taken by that body or any power or duty of that body to 
take further action with respect to any matter being investigated. 

165. Paragraph 4 amends section 13 (evidence). Subsection (10) is inserted to allow the SPSO 
to require evidence from a public authority which was not the original public body complained 
about but where the investigation of matters following a complaint leads to another authority. 

166. Paragraph 5 amends section 15 (reports on investigations). Subsection (1A) provides the 
SPSO with the option to send a report to Scottish Ministers and lay a copy of the report before 
the Parliament where the SPSO has decided to discontinue an investigation under section 2(3) of 
the SPSO Act. Subsection (4)(a)(i) of the SPSO Act is amended to clarify that the duty of a listed 
authority to publicise a report only applies to any reports that have been sent to it by the SPSO. 
In addition, this paragraph also inserts section 15(8) which allows the SPSO to identify in any 
report on an investigation any authority investigated following a complaint, where that authority 
was not mentioned in the complaint. 

167. Paragraph 6 amends section 17 (Annual reports). Section 17 is amended to require the 
annual report to be laid before the Scottish Parliament within 7 months of the end of the 
reporting year (subsection (2A) and to be published (subsection 3A). Subsection (3) is amended 
to oblige the SPSO to comply with any directions given by the Parliamentary corporation 
regarding the form and content of the report. New subsection (5) defines the reporting year as 
beginning 1 April. 
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168. Paragraph 7 inserts new section 17A (strategic plans). Section 17A requires the SPSO to 
produce a strategic plan and details arrangements for timing, content, consultation and review. 
Under sub-paragraph (1) the plan covers a four year period and sets out how the SPSO proposes 
to perform its functions during the period. 

169. Sub-paragraph (2) sets out broad details of what a plan must contain. In particular it is 
required to provide the objectives and the priorities during the period and state proposals for 
achieving them. In addition the plan must provide timetables and cost estimates. 

170. Sub-paragraph (3) requires the SPSO to consult on the plan before laying it before 
Parliament. Comment on a draft must be sought from the Parliamentary corporation and any 
other person the SPSO thinks appropriate, which includes a Committee of the Parliament (sub-
paragraph (4)). 

171. Sub-paragraph (5) requires the SPSO to lay each strategic plan before Parliament prior to 
the start of the four year period, which is defined in sub-paragraph (10) as beginning on the next 
1 April after commencement and each subsequent period of four years. Sub-paragraph (6) 
requires the SPSO to publish each plan. 

172. Under sub-paragraph (7) the SPSO can review its strategic plan at any time during the 
four year period and lay a revised plan before the Parliament. Sub-paragraph (8) provides that, in 
that event, the provisions in sub-paragraph (2) to (7) about content, consultation and publication 
apply. Subsection (9) clarifies that a revised plan must be laid before the Parliament not later 
than the beginning of the period to which the revised strategic plan relates. 

173. Paragraph 8 amends section 19 (confidentiality of information) to permit the SPSO to 
disclose information when it considers that it is of the effect that any person is likely to constitute 
a threat to the health or safety of an individual(s). Under the existing provisions, disclosure is 
only justified where information is of the effect that any person is likely to constitute a threat to 
the health or safety of patients. In conducting an investigation it is possible that the SPSO may 
come into possession of information that suggests there may be a threat to the health or safety of 
other persons, for example a child, who is not a patient.  In these circumstances disclosure of the 
threat may be justified, but is not allowed under existing provisions. As a consequence of this 
amendment, paragraph 9 repeals the definition of “patient” at section 23.  

174. Paragraph 10 explains that paragraphs 11 to 19 relate to Schedule 1 to the SPSO Act.  

175. Paragraph 11 replaces paragraph 1(3) (disqualification of SPSO from certain posts). 
Paragraph 11 makes similar restrictions on subsequent appointments once the SPSO or Deputy 
SPSO has left office to those that applied to the original appointment under paragraph 1(1) of 
Schedule 1 to the SPSO Act.   The restrictions apply to being appointed or elected as: the holder 
any office which is a listed authority; a member, officer or employee of such an authority; or 
being appointed to a paid post by a listed authority.  Restrictions are applied to the holding of 
any other office, employment, appointment or occupation which that person could not have held 
when they were in post (see paragraph 178). 
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176. Under sub-paragraph (3A) the restrictions run from the date of leaving office until the 
end of the financial year following the one in which the person left office. Thus if the SPSO 
leaves on 1 November 2010 the restriction would subsist until 1 April 2012.  

177. Paragraph 12 amends paragraph 2 (status of SPSO) to clarify the legal status of the 
SPSO.  The paragraph provides that the SPSO is a juristic person distinct from the natural person 
holding the office of SPSO.  This paragraph also updates the list of provisions under paragraph 
2(3) of Schedule 1 to the SPSO Act where the SPSO is subject to direction or control. 

178. Paragraph 13 amends paragraph 4 (period of office, tenure etc) to provide for an SPSO or 
deputy SPSO to hold office for a single term of up to a period of 8 years and clarifies that a 
person who has ceased to hold such office is not eligible for reappointment. However, a Deputy 
SPSO may hold the office of SPSO and vice versa as long as the appointments in total do not 
exceed the period of 8 years from when the person was first appointed (sub-paragraph (2B)). 

179. Paragraph 13 also inserts sub-paragraphs (2C) and (2D) which provide for an SPSO or 
Deputy SPSO (sub-paragraph (2D)) to be removed from office. Sub-paragraph (2C)(a) states that 
an SPSO may be removed from office if the Parliamentary corporation is satisfied that the office 
holder has breached their terms of appointment. Having come to a view the Parliamentary 
corporation would then have to ask the Parliament to resolve that the member should be removed 
from office for the breach. 

180. Alternatively, under sub-paragraph (2C)(b), an SPSO may be removed from office if the 
Parliament resolves that it has lost confidence in the SPSO’s willingness, suitability or ability to 
perform their functions.  

181. In both circumstances, a resolution must be voted for by at least 86 members of the 
Parliament, being a number not less than two thirds of the total number of seats of members of 
the Parliament. 

182. Furthermore paragraph 13 inserts new sub-paragraph (2E). Under sub-paragraph (2E) the 
Parliamentary corporation may determine in the SPSO’s terms and conditions of office whether 
the SPSO or Deputy SPSO should be permitted to hold any other office, employment or 
appointment or engagement in addition to those from which the officeholder is already 
specifically disqualified.   

183. Paragraph 14 substitutes a new paragraph 10 (Advisers and other services). Under new 
paragraph 10 the SPSO can secure advice, assistance or any other service.  There may be 
circumstances where the SPSO might want to secure advice for example, in relation to legal 
issues. This advice or services can be procured from anyone whom the SPSO considers is 
qualified to provide it. Payment of fees and allowances is determined by the SPSO. Appointment 
of an adviser who is to receive payment for providing services and payment in respect of that 
advice, assistance or service provided, is subject to approval by the Parliamentary corporation. 

184. Paragraph 15 amends paragraph 12 (Ombudsman’s general powers) so that the SPSO 
may only acquire and dispose of land with the consent of the Parliamentary corporation.  
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185. Paragraph 16 inserts paragraph 12A (Location of office) which provides that the SPSO is 
required to comply with any directions by the Parliamentary corporation as to the location of the 
SPSO’s office. This paragraph also inserts paragraph 12B (Sharing of premises, staff, services 
and other resources) which allows the Parliamentary corporation to direct the SPSO as to the 
sharing of premises, staff, services or other resources with any public body or any officeholder. 
The Parliamentary corporation could use this power to rationalise the number of premises 
occupied by the bodies or to direct that the provision of services such as human resources, 
payroll, finance or procurement should be carried out centrally.   

186. Paragraph 16 also inserts 12C (charges for services). This provision allows the SPSO to 
charge reasonable sums for anything done by it, or on its behalf in the performance of, or in 
connection with, the SPSO’s functions.  For example, this section would allow the SPSO to 
organise training events or seminars and charge attendance fees. Any sums received must be 
retained by the SPSO and used to meet the costs of the services provided and charged for, for 
example the training event. 

187. Paragraph 17 inserts paragraph 12D (Budget). Paragraph 12D implements the 
recommendations of the Finance Committee’s report and enacts existing administrative 
budgetary arrangements between the SPSO and the Parliamentary corporation designed to ensure 
accountability for the use of public funds.  

188. Sub-paragraph (1) requires the SPSO to prepare budget proposals for each financial year, 
in advance of that year, for approval by the Parliamentary corporation. The Parliamentary 
corporation is given power to set a timetable for submission and approval of the budget which 
will allow it to be integrated within wider budgetary arrangements.   

189. Under sub-paragraph (2) the SPSO may seek to revise the budget during the year by 
submitting revised proposals to the Parliamentary corporation for approval.   

190. Under sub-paragraph (3), in preparing a budget or a revised budget, the SPSO is required 
to ensure that resources will be used economically, efficiently and effectively and must under 
sub-paragraph (4) so certify in any budget or revised budget proposal.  

191. Paragraph 18 amends paragraph 13(b) (Parliamentary corporation to pay Ombudsman’s 
expenses) Under paragraph 13(b) the Parliamentary corporation must pay the SPSO’s expenses 
where properly incurred in achieving its functions less any sums the SPSO has received in 
payment for services provided under paragraph 12(C), for example, in providing training or 
holding seminars.  

192. Paragraph 19 further amends paragraph 13 inserting sub-paragraph (2) which clarifies 
that the Parliamentary corporation is not compelled to pay expenses which exceed or were not 
included in the agreed budget (see paragraph 187 above). It is anticipated in this situation that the 
Parliamentary corporation will take a decision in light of the relevant circumstances.  Should the 
Parliamentary corporation wish to pay these expenses the power is provided for in sub-paragraph 
(3). Sub-paragraph (4) provides that the Parliamentary corporation must indemnify the SPSO in 
respect of any liability incurred by the SPSO while performing its functions.  
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193. Paragraph 20 amends Part 1 of schedule 2 to the SPSO Act (list of persons liable to 
investigation) by inserting paragraph 17A (Prisons).  This provision enables the SPSO to 
investigate complaints in respect of governors or prisons, medical officers and the equivalent 
persons in respect of contracted-out prisons. This provision ensures the transfer of the functions 
currently performed by the Scottish Prison Complaints Commission to the SPSO. 

194. The Scottish Ministers are already a listed authority under the SPSO Act (paragraph 2 of 
schedule 2 to that Act) so to the extent that the SPSO is able to consider complaints by prisoners 
in respect of administrative functions and service failure in respect of the Scottish Ministers then 
these are matters that the SPSO can already investigate.  Currently, the SPSO Act does not 
specifically list Governors of prisons as persons in respect of whom the SPSO can investigate 
complaints. The issue as to whether Governors act independently or on behalf of the Scottish 
Ministers was considered in the case of Somerville and other v Scottish Ministers (2007 UKHL 
44). The Court in that case decided that the person exercising the power of the Governor was 
exercising an independent function as he or she was not subject to direction or control of the 
Scottish Ministers. Therefore the amendment to schedule 2 to the SPSO Act provides that the 
Governor is a listed authority, but only when acting in a capacity independent of Scottish 
Ministers. In terms of medical officers, they also appear to exercise independent functions, not 
functions of the Scottish Ministers, therefore their actions cannot currently be investigated by the 
SPSO. The amendment to schedule 2 to the SPSO provides that a medical officer is a listed 
authority where they are not exercising functions of the Scottish Ministers.  

195. Paragraph 21 amends paragraph 2 of schedule 4 to the SPSO Act (Matters which the 
Ombudsman must not investigate). This amendment resolves existing doubts by clarifying that 
the SPSO cannot investigate inquiries under the Fatal Accidents and Sudden Deaths Inquiry 
(Scotland) Act 1976 (c.14) as civil proceedings are excluded from the SPSO’s jurisdiction and 
civil proceedings include a reference to such inquiries. 

196. Paragraph 21 also amends paragraph 7(1) of schedule 4 to make it clear that the SPSO 
cannot investigate matters arising from concluded contracts but that it can investigate matters 
relating to the process leading up to the conclusion of a contract. 

SCHEDULE 4 AMENDMENTS OF THE FREEDOM OF INFORMATION 
(SCOTLAND) ACT 2002 

197. Schedule 4 is introduced by section 29(4) of the Bill and contains amendments to the 
FOISA. 

198. Paragraph 1 amends section 42 (the Scottish Information Commissioner) with regard to 
disqualification from office, the terms and period of office, removal and the independence of the 
SIC.  New subsection (1A) is inserted disqualifying from appointment as SIC any person who is, 
holds office in or is an employee or appointee of another Scottish public authority and as such 
subject to the jurisdiction of the SIC under FOISA.   

199. New subsection (1B) further restricts the SIC from holding any such position once in post 
without the approval of the Parliamentary corporation. This restriction avoids any suggestion or 
perception that the SIC’s actions could be influenced by another position held. 
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200. Section 42 (3) is amended by paragraph 1(b) to allow the SIC to hold office for a single 
term only of up to a period of 8 years.  Paragraph 1(g) replaces section 42(5) to make it clear that 
a SIC may not be reappointed at any time. 

201. Sub-paragraph 1(c) adds a new subsection (3A) making clear that the SIC holds office on 
such terms and conditions as the Parliamentary corporation may decide.  New subsection (3B)(a) 
allows the Parliamentary corporation in those terms and conditions to prohibit the SIC from 
holding any other specified office, employment or appointment or to engage in specified 
occupations.  Subsection (3B)(b) further provides that the holding of any other such office, 
employment, appointment or occupation is subject to the Parliamentary corporation’s approval. 

202. Sub-paragraph 1(d) amends section 42(4)(c) of FOISA in line with changes made to the 
other officeholders in this Bill relating to removal from office. 

203. The SIC can be removed from office by the Parliamentary corporation under new 
subsection (4) only in the circumstances as set out in subsection (4A).  

204. Subsection 4A(a) states that the SIC may be removed from office if the Parliamentary 
corporation is satisfied that the office holder has breached their terms of appointment. Having 
come to that view the Parliamentary corporation would then have to ask the Parliament to 
resolve that the member should be removed from office for the breach. 

205. Alternatively, under subsection 4A(b), the SIC may be removed from office if the 
Parliament resolves that it has lost confidence in the SIC’s willingness, suitability or ability to 
perform their functions.  

206. In both circumstances, a resolution must be voted for by at least 86 members of the 
Parliament, being a number not less than two thirds of the total number of seats of members of 
the Parliament. 

207. Paragraph 1 also updates the list of powers at subsection (7) (exceptions to the 
independence of the SIC) where the SIC is subject to direction or control to take account of the 
changes to the supervisory regime made by this Bill. 

208. Paragraph 2 inserts new subsections (9A), (9B) and (9C) (Advisers and other services) 
into section 42. Under subsections (9A), (9B) and (9C) the SIC can secure advice, assistance or 
any other service.  There may be circumstances where the SIC might want to secure legal advice 
for example, in relation to a particular case. Advice or services can be procured from anyone 
whom the SIC considers is qualified to provide it. Payment of any fees and allowances for advice 
or services is determined by the SIC.  Appointment of an adviser who is to receive payment for 
providing services and payment in respect of that advice, assistance or service provided, is 
subject to approval by the Parliamentary corporation. 

209. Paragraph 3 amends section 42(11)(b) (payment of Commissioner’s expenses).  Section 
42(11)(b), as amended, requires the Parliamentary corporation to pay the SIC’s expenses where 
properly incurred in exercising its functions. Any sums the SIC has received in payment for 
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services provided under section 43(6), for example, in providing training or holding seminars, 
fall to be deducted from the amount paid.  

210. Paragraph 4 inserts new subsection (11A) into section 42 under which the Parliamentary 
corporation is not compelled under subsection 11(b) to pay expenses which exceed or were not 
included in the agreed budget (see new paragraph 4A of Schedule 2). It is anticipated in this 
situation that the Parliamentary corporation will take a decision in light of the relevant 
circumstances.  Should the Parliamentary corporation wish to pay these expenses the power is 
provided for in new subsection (11B). 

211. Subsection (11C) provides that the Parliamentary corporation will indemnify the SIC in 
respect of any liabilities incurred by them while performing their functions.  

212. Paragraph 5 amends section 43 (general functions).  This provision allows the SIC to 
charge reasonable sums for anything done by it, or on its behalf in the performance of, or in 
connection with, the SIC’s functions.  For example, this section would allow the SIC to organise 
training events or seminars and charge attendance fees. Any sums received must be retained by 
the SIC and used to meet the costs of the services provided and charged for, for example the 
training event. 

213. Paragraph 6 amends section 46 (reports). The amendments to the section require the 
annual report to be laid before the Scottish Parliament within 7 months of the end of the 
reporting year (subsection (1A)) and be published (subsection 3A). Subsection (2A) obliges the 
SIC to comply with any directions given by the Parliamentary corporation regarding the form 
and content of the report. Subsection (1B) defines the reporting year as beginning 1 April. 

214. Paragraph 7 inserts new section 46A (strategic plans). Section 46A requires the SIC to 
produce a strategic plan and details arrangements for timing, content, consultation and review. 
Under sub-paragraph (1) the plan covers a four year period and sets out how the SIC proposes to 
perform its functions during the period. 

215. Sub-paragraph (2) sets out broad details of what a plan must contain. In particular it is 
required to provide the objectives and the priorities during the period and state proposals for 
achieving them. In addition the plan must provide timetables and cost estimates. 

216. Sub-paragraph (3) requires the SIC to consult on the plan before laying it before 
Parliament. Comment on a draft must be sought from the Parliamentary corporation, the Keeper 
of the Records of Scotland and any other person the SIC thinks appropriate, which includes a 
Committee of the Parliament (sub-paragraph (4)). 

217. Sub-paragraph (5) requires the SIC to lay each strategic plan before Parliament prior to 
the start of the four year period which is defined in sub-paragraph (10) as beginning on the next 
1 April after commencement and each subsequent period of four years. Sub-paragraph (6) 
requires the SIC to publish each plan. 
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218. Under sub-paragraph (7) the SIC can review its strategic plan at any time during the four 
year period and lay a revised plan before the Parliament. Sub-paragraph (8) provides that, in that 
event, the provisions in sub-paragraph (2) to (7) about content, consultation and publication 
apply. Subsection (9) clarifies that a revised plan must be laid before the Parliament not later 
than the beginning of the period to which the revised strategic plan relates. 

219. Paragraph 8 explains that paragraph 9 onwards relates to schedule 2 to FOISA. 

220. Paragraph 9 amends paragraph 1 (Legal Status) to clarify that the status of the SIC is that 
of a juristic person distinct from the natural person holding the office of the SIC. 

221. Paragraph 10 replaces paragraph 3(4) (approval by Parliamentary corporation of 
appointments etc of staff) to provide that the Parliamentary corporation must approve 
appointments, both in terms of the number of staff and their terms and conditions of 
appointment.  

222. Paragraph 11 inserts new paragraph 4A (Budget). Paragraph 4A enacts the 
recommendations of the Finance Committee’s report and implements existing administrative 
budgetary arrangements between the officeholders and the Parliamentary corporation designed to 
ensure accountability for the use of public funds.  

223. Sub-paragraph (1) requires the SIC to prepare budget proposals for each financial year, in 
advance of that year, for approval by the Parliamentary corporation. The Parliamentary 
corporation is given power to set a timetable for submission and approval of the budget which 
will allow it to be integrated within wider budgetary arrangements.   

224. Under sub-paragraph (2) the SIC may seek to revise the budget during the year by 
submitting revised proposals to the Parliamentary corporation for approval.   

225. Under sub-paragraph (3), in preparing a budget or a revised budget, the SIC is required to 
ensure that resources will be used economically, efficiently and effectively and must under sub-
paragraph (4) so certify in any budget or revised budget proposal.  

226. Paragraph 12 amends paragraph 6 (Commissioner’s general powers, including acquisition 
and disposal of property) so that the SIC may only acquire and dispose of land with the consent 
of the Parliamentary corporation.  

227. Paragraph 13 inserts new paragraph 7 (Location of office) which provides that the SIC is 
required to comply with any directions by the Parliamentary corporation as to the location of the 
SIC’s office. This paragraph also inserts new paragraph 8 (Sharing of premises, staff, services 
and other resources) which allows the Parliamentary corporation to direct the SIC as to the 
sharing of premises, staff, services or other resources with any public body or any officeholder. 
The Parliamentary corporation could use this power to rationalise the number of premises 
occupied by the officeholders and bodies or to direct that the provision of services such as 
human resources, payroll, finance or procurement should be carried out centrally.   
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228. Paragraph 14 inserts new paragraph 9 (Restrictions on subsequent appointments) which 
makes some similar restrictions on subsequent appointments once the SIC has left office to those 
that applied to the original appointment under new section 42(1A) and (1B) (see paragraphs 197 
and 198 of these notes).  As well as restriction on employment with the SIC, a former SIC cannot 
be: a Scottish public authority; hold office in or be an employee or appointee of a Scottish public 
authority; or hold any other office, employment or appointment or engage in any other 
occupation which that person could not hold when appointed as the SIC under new section 
42(3B).  

229. Under sub-paragraph (2) the restrictions run from the date of leaving office until the end 
of the financial year following the one in which the person ceased to be the SIC. Thus if a SIC 
leaves on 1 November 2010 the restriction would subsist until 1 April 2012.  

SCHEDULE 5 

230. Schedule 5 is introduced by section 29(10) of the Bill and contains amendments to the 
SCCYP Act. 

231. Paragraph 1 amends section 2 (appointment of Commissioner) to provide for the SCCYP 
to hold office for a single term of up to a period of 8 years and replaces subsection (4) to make 
clear that a  person who has ceased to be a SCCYP is not eligible for reappointment at any time. 

232. Paragraph 2 amends section 3 (removal of Commissioner).  The SCCYP can be removed 
from office by the Parliamentary corporation under subsection (1) only in 2 circumstances as set 
out in subsection (2).  

233. New subsection 2(a) states that the SCCYP may be removed from office if the 
Parliamentary corporation is satisfied that the office holder has breached their terms of 
appointment. Having come to a view the Parliamentary corporation then ask the Parliament to 
resolve that the SCCYP should be removed from office for the breach. 

234. Alternatively, under subsection 2(b), the SCCYP may be removed from office if the 
Parliament resolves that it has lost confidence in the SCCYP’s willingness, suitability or ability 
to perform their functions.  

235. In both circumstances, a resolution must be voted for by at least 86 members of the 
Parliament, being a number not less than two thirds of the total number of seats of members of 
the Parliament.  

236. Paragraph 3 amends section 10 (annual reports). Section 10 is amended to require the 
annual report to be laid before the Scottish Parliament within 7 months of the end of the 
reporting year (subsection (3)). Subsection (4) obliges the SCCYP to comply with any directions 
given by the Parliamentary corporation regarding the form and content of the report. Subsection 
(5) defines the reporting year as beginning 1 April. 
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237. Paragraph 4 inserts new section 14A (strategic plans). Section 14A requires the SCCYP 
to produce a strategic plan and details arrangements for timing, content, consultation and review. 
Under sub-paragraph (1) the plan covers a four year period and sets out how the SCCYP 
proposes to perform its functions during the period. 

238. Subsection (2) sets out broad details of what a plan must contain. In particular it is 
required to provide the objectives and the priorities during the period and state proposals for 
achieving them. In addition the plan must provide timetables and cost estimates. 

239. Subsection (3) requires the SCCYP to consult on the plan before laying it before 
Parliament. Comment on a draft must be sought from the Parliamentary corporation and any 
other person the SCCYP thinks appropriate, which includes a Committee of the Parliament 
(subsection (4)). 

240. Subsection (5) requires the SCCYP to lay each strategic plan before Parliament prior to 
the start of the four year period which is defined in sub-section (10) as beginning on the next 1 
April after commencement and each subsequent period of four years. Subsection (6) requires the 
SCCYP to publish each plan. 

241. Under subsection (7) the SCCYP can review its strategic plan at any time during the four 
year period and lay a revised plan before the Parliament. Subsection (8) provides that, in that 
event, the provisions in subsections (2) to (7) about content, consultation and publication apply. 
Subsection (9) clarifies that a revised plan must be laid before the Parliament not later than the 
beginning of the period to which the revised strategic plan relates. 

242. Paragraph 5 explains that paragraph 6 onwards relates to Schedule 1 to the SCCYP Act. 

243. Paragraph 6 amends paragraph 1 (legal status of the Commissioner) to provide that the 
status of the SCCYP is that of a juristic person distinct from the natural person holding the office 
of SCCYP.   

244. Paragraph 7 updates the list of powers at paragraph 2(2) (independence) where the 
SCCYP is subject to direction or control to take account of the changes to the supervisory regime 
made by this Bill.  

245. Paragraph 8 amends paragraph 4 (Disqualification). New paragraph 8(1A) sets out the 
circumstances which disqualify a person from continuing to hold the post of SCCYP. A person 
cannot continue to be a SCCYP if that person becomes a member of the Scottish Parliament, the 
House of Commons or a Member of the European Parliament.  Should a SCCYP be elected to 
the Parliament, for example, the person would immediately be disqualified from holding office 
as a SCCYP and would be required to relinquish office. Under sub-paragraph (3) the 
Parliamentary corporation may determine as part of the terms and conditions of appointment of 
the SCCYP, whether the SCCYP should be permitted to hold any other office, employment or 
appointment or engagement.   

832



These documents relate to the Scottish Parliamentary Commissions and Commissioners etc. Bill 
(SP Bill 39) as introduced in the Scottish Parliament on 27 January 2010 

 
 

 37  

246. Paragraph 9 inserts paragraph 5A (Subsequent appointments etc) which makes similar 
restrictions on subsequent appointments once a SCCYP has left office to those that applied to the 
original appointment under paragraph 4(3) (see para 245 of these notes).  As well as a restriction 
on employment with the SCCYP, a former SCCYP cannot be: an employee or appointee of any 
person or body into which an investigation had been carried out or continued by the former 
SCCYP when in office; or hold any other office, employment or appointment or engage in any 
other occupation which that person could not hold when appointed as the SCCYP under 
paragraph 4(3)(a).  

247. Under sub-paragraph (2) the restrictions run from the date of leaving office until the end 
of the financial year following the one in which the person ceased to be a SCCYP. Thus if a 
SCCYP leaves on 1 November 2010 the restriction would subsist until 1 April 2012.  

248. Paragraph 10 amends paragraph 6(2) (Commissioner’s general powers to include power 
to acquire and dispose of property) and adds a new sub-paragraph (2A) so that the SCCYP may 
only acquire and dispose of land with the consent of the Parliamentary corporation. This 
paragraph also amends paragraph 6(3) (charges for certain services specified by order by 
Scottish Ministers) to remove the involvement of Scottish Ministers. A new sub-paragraph (3A) 
is added to enable the SCCYP to charge reasonable sums for services it provides. Paragraph 
10(e) repeals the Scottish Ministers order making powers under paragraph 6(4) which are no 
longer appropriate as a consequence of the above change. For example, this section would allow 
the SCCYP to organise training events or seminars and charge attendance fees. Any sums 
received must be retained by the SCCYP and used to meet the costs of the services provided and 
charged for, for example the training event. 

249. Paragraph 11 inserts new paragraph 6A (location of office) to provide that the SCCYP is 
required to comply with any directions by the Parliamentary corporation as to the location of the 
SCCYP’s office. 

250. Paragraph 13 inserts paragraph 7A (Sharing of premises, staff, services and other 
resources) which provides for the Parliamentary corporation to direct the SCCYP as to the 
sharing of premises, staff, services or other resources with any public body or any officeholder. 
The Parliamentary corporation could use this power to rationalise the number of premises 
occupied by the officeholders and bodies or to direct that the provision of services such as 
human resources, payroll, finance or procurement should be carried out centrally.   

251. Furthermore paragraph 13 also inserts new paragraph (7B) (advisers and other services). 
Under paragraph 7B the SCCYP can obtain advice, assistance or any other service for use by the 
SCCYP.  There may be circumstances where the SCCYP might want to secure advice for 
example, in relation to legal issues. This advice or services can be procured from anyone whom 
the SCCYP considers is qualified to provide it. Payment of fees and allowances is determined by 
the SCCYP. Appointment of an adviser who is to receive payment for providing services and 
payment in respect of that advice, assistance or service provided, is subject to approval by the 
Parliamentary corporation. 

252. Paragraph 14 amends paragraph 9 (payment of Commissioner’s salary, expenses etc).  
New sub-paragraph (2) requires the Parliamentary corporation to pay the SCCYP’s expenses 
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where properly incurred in achieving its functions less any sums the SCCYP has received in 
payment for services provided under paragraph 6(3A) of the SCCYP Act for example, in 
providing training or holding seminars. The Parliamentary corporation is not compelled under 
sub-paragraph (2) to pay expenses which exceed or were not included in the agreed budget (see 
new paragraph 9A). It is anticipated in this situation that the Parliamentary corporation will take 
a decision in light of the relevant circumstances.  Should the Parliamentary corporation wish to 
pay these expenses the power is provided for in sub-paragraph (3). Sub-paragraph (4) provides 
that the Parliamentary corporation will indemnify the SCCYP in respect of any liabilities 
incurred by the SCCYP while undertaking its functions.  

253. Paragraph 15 inserts new paragraph 9A (Budget). Paragraph 9A enacts the 
recommendations of the Finance Committee’s report and implements existing administrative 
budgetary arrangements between the officeholder and the Parliamentary corporation designed to 
ensure accountability for the use of public funds.  

254. Sub-paragraph (1) requires the SCCYP to prepare budget proposals for each financial 
year, in advance of that year, for approval by the Parliamentary corporation. The Parliamentary 
corporation is given power to set a timetable for submission and approval of the budget which 
will allow it to be integrated within wider budgetary arrangements.   

255. Under sub-paragraph (2) the SCCYP may seek to revise the budget during the year by 
submitting revised proposals to the Parliamentary corporation for approval.   

256. Under sub-paragraph (3), in preparing a budget or a revised budget, the SCCYP is 
required to ensure that resources will be used economically, efficiently and effectively and must 
under sub-paragraph (4) so certify in any budget or revised budget proposal.  

SCHEDULE 6 

257. Schedule 6 is introduced by section 29(11) of the Bill and contains amendments to the 
SCHR Act. 

258. Paragraph 1 amends section 7 (strategic plans). The amendment to subsection (2) requires 
the SHRC to provide cost estimates for achieving the objectives and the priorities and 
undertaking those reviews set out in the strategic plan. New subsection (6A) clarifies that a 
revised plan must be laid before the Parliament not later than the beginning of the period to 
which the revised strategic plan relates. 

259. Paragraph 2 amends section 15 (Commission’s annual report). Section 15 is amended to 
clarify the reporting year begins on 1 April (new subsection (4)) and to require the report to be 
laid before the Scottish Parliament within 7 months of the end of the reporting year (new 
subsection (2A)). 

260. Paragraph 3 explains that paragraph 4 onwards relates to Schedule 1 to the SCHR Act. 

834



These documents relate to the Scottish Parliamentary Commissions and Commissioners etc. Bill 
(SP Bill 39) as introduced in the Scottish Parliament on 27 January 2010 

 
 

 39  

261. Paragraph 4 extends the list in paragraph 3(2) (exceptional matters in which Commission 
subject to direction or control) to take account of the changes to the supervisory regime made by 
this Bill to include 11A(3) (Advisers and other services), 12(3) and 13A (Budget). 

262. Paragraph 5 amends paragraph 5 (terms of office etc of Commission members) to provide 
for a member of the SHRC to hold office for a single term of up to a period of 8 years and 
clarifies that a member who has ceased to be a member of the SHRC is not eligible for 
reappointment. 

263. Paragraph 5 also amends paragraph 5 in relation to removal of members. Sub-paragraph 
(5) is amended to provide for a member to be removed from office if the Parliament resolves that 
it has lost confidence in the member’s willingness, suitability or ability to perform their 
functions. Sub-paragraph (6) is amended so that a resolution under sub-paragraph (4)(b) and (5) 
must be voted for by at least 86 members of the Parliament, being a number not less than two 
thirds of the total number of seats of members of the Parliament. 

264. Paragraph 5 also inserts new sub-paragraphs (9) and (10) into paragraph 5. Under sub-
paragraph (9) the Parliamentary corporation may determine whether the members should be 
permitted to hold any other office, employment or appointment or engagement during their term 
of office.  This power may be used differently in relation to the member appointed as chair and 
the other members. For example, the holding of another position may compromise or be 
perceived to compromise the independence of the member.  

265. Paragraph 6 inserts paragraph 6A (Subsequent appointments etc) which makes some 
similar restrictions on subsequent appointments once a member has left office to those that 
applied to the original appointment under paragraph 4.  As well as restriction on employment 
with the SHRC, a former member cannot hold office in or be: an employee or appointee of any 
Scottish public authority in relation to which the SHRC conducted an inquiry into policy and 
practices while that person was a member; in any other employment or appointment or engage in 
any other occupation which that person could not held when a appointed as member of the 
SHRC. 

266. Under sub-paragraph (2) the restrictions run from the date of leaving office until the end 
of the financial year following the one in which the person ceased to be a member. Thus if a 
member leaves on 1 November 2010 the restriction would subsist until 1 April 2012. 

267. Paragraph 7 amends paragraph 8 (Commission’s powers to include acquisition and 
disposal of land) so that the SHRC may only acquire and dispose of land with the consent of the 
Parliamentary corporation.  

268. Paragraph 8 replaces paragraph 10 (location of office) to provide that the SHRC is 
required to comply with any directions given by the Parliamentary corporation as to the location 
of the SHRC’s office. 

269. Paragraph 9 inserts new paragraph 11A (advisers and other services). Under paragraph 
11A the SHRC can secure advice, assistance or any other service for use by the SHRC.  There 
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may be circumstances where the SHRC might want to secure advice for example, in relation to 
legal issues. This advice or services can be procured from anyone whom the SHRC considers is 
qualified to provide it. Payment of fees and allowances is determined by the SHRC. 
Appointment of an adviser who is to receive payment for providing services and payment in 
respect of that advice, assistance or service provided, is subject to approval by the Parliamentary 
corporation. 

270. Paragraph 10 inserts  a new sub-paragraph 12(3) (Sharing of premises, staff, services and 
other resources) which provides for the Parliamentary corporation to direct the SHRC as to the 
sharing of premises, staff, services or other resources with any public body or any officeholder. 
The Parliamentary corporation could use this power to rationalise the number of premises 
occupied by the bodies or to direct that the provision of services such as human resources, 
payroll, finance or procurement should be carried out centrally.   

271. Paragraph 11 inserts new paragraph 13A (Budget). Paragraph 13A enacts the 
recommendations of the Finance Committee’s report and implements existing administrative 
budgetary arrangements between the officeholder and the Parliamentary corporation designed to 
ensure accountability for the use of public funds.  

272. Sub-paragraph (1) requires the SHRC to prepare budget proposals for each financial year, 
in advance of that year, for approval by the Parliamentary corporation. The Parliamentary 
corporation is given power to set a timetable for submission and approval of the budget which 
will allow it to be integrated within wider budgetary arrangements.   

273. Under sub-paragraph (2) the SHRC may seek to revise the budget during the year by 
submitting revised proposals to the Parliamentary corporation for approval.   

274. Under sub-paragraph (3), in preparing a budget or a revised budget, the SHRC is required 
to ensure that resources will be used economically, efficiently and effectively and must under 
sub-paragraph (4) so certify in any budget or revised budget.  

275. Paragraph 12 substitutes paragraph 14(1) (payment of Commissioner’s remuneration and 
Commission’s expenses). Under sub-paragraph (1) the Parliamentary corporation must pay the 
remuneration and allowances of each member of the SHRC and pay any expenses properly 
incurred by the SHRC in exercising its functions, less any sums the SHRC has received in 
payment for services provided under section 3(3), for example, in providing training or holding 
seminars. Sub-paragraph (1)(c) provides that the Parliamentary corporation must indemnify the 
SHRC in respect of any liabilities incurred by it while performing its functions.  

SCHEDULE 7 TRANSFER OF STAFF, PROPERTY, LIABILITIES AND 
TRANSITIONAL PROVISIONS 

276. Schedule 7 sets out the provisions required to transfer staff, property and liabilities to the 
Commission for Ethical Standards in Public Life in Scotland. This Schedule also contains 
transitional and saving provisions covering the provisions of the Bill. 
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PART 1 

277. Part 1 of Schedule 7 deals with transfer of staff, property and liabilities to the 
Commission for Ethical Standards in Public Life Commission (”CESPLS”). Paragraph 1 (Staff) 
provides for employees of the CIO and the staff of the SPSC and the OCPAS to transfer to and 
become staff of the CESPLS.  Transfer will take place on 1 April 2011.  

278. Paragraph 1(2) provides that the existing contract of employment of any person who 
transfers to the CESPLS is not terminated by the transfer and has effect as though originally 
made between the person and the CESPLS. Sub-paragraph (3) ensures that all the previous 
rights, powers, duties and liabilities of the CIO, the SPSC and the OCPAS as employers transfer 
to the CESPLS unchanged. On transfer the CESPLS will become liable for any actions of the 
previous employers in respect of any contract or person.  

279. A transferred person’s right to terminate their contract of employment, where there is a 
substantially detrimental change to the person’s contract of employment, is not affected by the 
provisions of sub-paragraphs (1) to (4). However, the mere change of the identity of a person’s 
employer from the CIO, the SPSC or the OCPAS to the CESPLS is not to be treated as a 
substantially detrimental change to the person’s contract of employment (sub-paragraph (5)).  

280. Paragraph 2 (property) provides for property (including rights) to which the CIO, SPSC 
or OCPAS were entitled to transfer to the CESPLS on 1 April 2011. It also enables the transfer 
of any liabilities to which those officeholders were subject to the new CESPLS. The transfer of 
property includes the transfer of ownership of information held on file.  

PART 2 

281. Part 2 of Schedule 7 deals with transitional and saving provisions. Paragraph 3 
(Undetermined processes under Ethical Standards, Parliamentary Standards and Public 
Appointments Acts) enables any ongoing processes, for example, in relation to complaints 
handling where the previous officeholder (the CIO or the SPSC) has yet to make a determination 
or complete an investigation, to be continued by the Public Standards Commissioner for 
Scotland, as though it had been made originally to that Commissioner (sub-paragraphs (1) and 
(2)). Sub-paragraphs (3) and (4) make similar provision in relation to the ongoing processes of 
the Commissioner for Public Appointments in Scotland being continued by the Public 
Appointments Commissioner for Scotland.  

282. Paragraph 4 (New Commission’s first budget) provides for the preparation of the 
Commission’s first budget.  Budget provisions are set out in section 20 (see paragraphs x to y). 
Before the start of each financial year, the CESPLS must prepare a budget. As the CESPLS will 
be established on 1 April 2011 this paragraph provides that the CESPLS must prepare a budget 
as soon as possible for the financial year ending with 31 March 2012, with a deadline of 30 June 
2011. 

283. Paragraph 5 (Scottish Parliamentary Standards Commissioner’s last annual report) makes 
provision for the final annual report of the SPSC.  Currently under section 18 of the 
Parliamentary Standards Act the SPSC must lay an annual report before the Parliament as soon 
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as possible after the end of each calendar year on the performance of the SPSC’s functions 
during that year. The functions of the SPSC will transfer to the Public Standards Commissioner 
for Scotland under section 2 of the Bill (see paragraphs x and y).  This paragraph ensures that the 
SPSC produces an annual report for the calendar year 2010 which also includes the performance 
of functions from 1 January 2011 to 31 March 2011. 

284. Paragraph 6 (Other annual reports) makes equivalent provision to that of paragraph 5 in 
respect of all the other existing bodies or officeholders required to produce annual or general 
reports but by requiring those bodies or officeholders to report on the performance of their 
functions during any transitional period of a reporting year (i.e. from 2 April 2010 to 31 March 
2011), in the annual report required for the reporting year beginning on 1 April 2011. The effect 
of the paragraph is as per paragraph 5 to prevent there being any need for part year reports or for 
two reports in one year. 

285. Paragraph 7 (The Scottish Parliamentary Standards Commissioner and the Chief 
Investigating Officer) makes transitional provisions for the appointment of the Public Standards 
Commissioner for Scotland. This ensures that the SPSC in post on 31 March 2011 becomes the 
Public Standards Commissioner for Scotland (sub-paragraph 1) (In practice both that post and 
the post of CIO are currently held by the same person.). The post of SPSC will cease to exist 
from the 31 March 2011. The officeholder may be reappointed as long as the individual’s 
appointment in total, including time in post prior to 31 March 2011, does not exceed the period 
of 8 years (sub-paragraph (3)). 

286. Paragraph 8 (Commissioner for Public Appointments) makes transitional provisions for 
the appointment of the Public Appointments Commissioner for Scotland. This enables the 
current OCPAS to become the Public Appointments Commissioner for Scotland (sub-paragraph 
1). The post of OCPAS will cease to exist from the 31 March 2011. The officeholder may be 
reappointed as long as the individual’s appointment in total does not exceed the period of 8 years 
(sub-paragraph (3)).  Sub-paragraph (7) applies if the postholder in office at 30 April 2012 
remains in office and specifies 30 April 2012 as the end date of their appointment in line with the 
existing contract in force. 

287. Paragraph 9 (existing members of the Standards Commission) makes transitional 
provisions for the appointment of members of the Standards Commission. Sub-paragraph (1) 
provides for an existing member of the Standards Commission to be reappointed for a further 
term.  Members may be reappointed as long as the appointment in total does not exceed the 
period of 8 years from when first appointed (sub-paragraph (2)). 

288. Paragraph 10 (Commissioner for Children and Young People and the Public Services 
Ombudsman) makes transitional provisions for the appointment of the SCCYP and the SPSO. 
Sub-paragraph (1) enables the current SCCYP to become eligible for reappointment. Sub-
paragraph (2) enables the current SPSO to become eligible for reappointment. These 
officeholders may be reappointed as long as the individual’s appointment in total does not 
exceed the period of 8 years from when that person was first appointed (sub-paragraph (3)). 

289. Paragraph 11 (Members of the Scottish Commission for Human Rights) makes 
transitional provisions for the appointment of the chair of the SHRC and the other members of 
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the SHRC. Sub-paragraph (1) enables the current chair of the SHRC to become eligible for 
reappointment. Sub-paragraph (2) enables the current other members of the SHRC to become 
eligible for reappointment. These officeholders may be reappointed as long as the individual’s 
appointment in total does not exceed the period of 8 years from when that person was first 
appointed (sub-paragraph (3)). 

290. Paragraph 12 (General provisions about reappointment) clarifies that an officeholder is 
not eligible for reappointment if the person has held office for a total of 8 years or longer. 

—————————— 
  

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

291. This document relates to the Scottish Parliamentary Commissions and Commissioners etc 
Bill introduced in the Scottish Parliament on 27 January 2010.  It has been prepared by the Non-
Executive Bills on behalf of Trish Godman MSP, who is the member introducing the Bill on 
behalf of the Review of the Scottish Parliamentary Corporate Body Supported Bodies 
Committee, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of 
the Bill and has not been endorsed by the Parliament. 

292. In respect of financial matters the Bill provides the Parliamentary corporation with 
increased powers to scrutinise officeholders’ budgets and their draft Strategic Plans.  This allied 
with increased involvement by the committees of the Parliament who monitor and scrutinise the 
officeholders in the exercise of their functions will bring about improvements in performance 
and efficiency. 

293. This Bill will not initially deliver substantial financial savings.   There will be transition 
costs connected with the merging of offices and the transferring of functions.  However in due 
course, through in particular the new powers given to the Parliamentary corporation to direct in 
relation to office accommodation and the sharing of services, it is anticipated savings could 
emerge.   

PART ONE AND SCHEDULE 1 – CREATION OF THE COMMISSION FOR ETHICAL 
STANDARDS IN PUBLIC LIFE IN SCOTLAND: THE PUBLIC STANDARDS 
COMMISSIONER FOR SCOTLAND AND THE PUBLIC APPOINTMENTS 
COMMISSIONER FOR SCOTLAND 

294. Part 1 of the Bill contains the legislative provisions to establish a new commission 
bringing together the functions of three existing officeholders— 

• the Scottish Parliamentary Standards Commissioner; 

• the Chief Investigating Officer; and  

• the Commissioner for Public Appointments in Scotland. 

839



These documents relate to the Scottish Parliamentary Commissions and Commissioners etc. Bill 
(SP Bill 39) as introduced in the Scottish Parliament on 27 January 2010 

 
 

 44  

295. These functions are set out in the following Acts of the Scottish Parliament— 

• Scottish Parliamentary Standards Commissioner Act 2002, 

• Ethical Standards in Public Life etc. (Scotland) Act 2000; and 

• Public Appointments and Public Bodies etc. (Scotland) Act 2003.   

296. The posts of the Scottish Parliamentary Standards Commissioner and the Chief 
Investigating Officer will be combined into a full-time post and renamed the “Public Standards 
Commissioner for Scotland” and the Commissioner for Public Appointments in Scotland’s post 
will remain a part-time post and be renamed, the “Public Appointments Commissioner for 
Scotland”. 

297. The new Commission will provide the two Commissioners with the property, staff and 
service that they need to undertake their statutory functions (as set out in the above mentioned 
Acts). The Commission will bring together staff from the offices of the Scottish Parliamentary 
Standards Commissioner (0.6)5; the Chief Investigating Officer (6.4); and the Commissioner for 
Public Appointments in Scotland (3).   

Benefits and savings 

298. Benefits will accrue principally in relation to central services being provided to the 2 new 
Commissioners from the staff of the 3 existing Officeholders e.g. the post of Scottish 
Parliamentary Standards Commissioner will have access to additional support staff (including, if 
necessary, investigating officers) that are currently employed by the Chief Investigating Officer. 

299. Savings will arise from the merger of the Scottish Parliamentary Standards Commissioner 
and the Chief Investigating Officer’s posts into one (£10k) and administrative support for the 
two Commissioners being provided centrally.  The £10k arises through savings on external 
professional fees offset by the costs of the administrative support and accommodation now 
provided to the Scottish Parliamentary Standards Commissioner. 

300. There could be savings in accommodation costs if the Commission (two commissioners 
and their staff) were to be co-located in one office.  At present the Scottish Parliamentary 
Standards Commissioner (SPSC), the Chief Investigating Officer (CIO) and the Commissioner 
for Public Appointments in Scotland (OCPAS) occupy offices as shown in table 1.  An early 
indication on costs for the Commission to occupy one office is that savings of between £18k and 
£25k will emerge. 

                                                 
5 Full time equivalent staff numbers 
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Property Costs 2009/10      Table 1 

 Leased/Serviced Cost  
SPSC Leased  £11,547* 
CIO Leased £38,491* 
OCPAS  Serviced  £44,004 
  £94,402 
* property costs are split between the SPSC and CIO posts as shown 
 
Additional costs 

301. Transitional costs will arise in relation to removal and furnishing costs including IT and 
other support systems such as telephones, banking and payroll arrangements6 and establishing 
the new Commission’s identity including website design and contacts with stakeholders.  The 
total of the transitional costs is estimated at £48k.   These costs of establishing the new 
Commission will be one-off costs spread over a period with initial work commencing in the 
2010/2011 budget year.  All transitional costs will be met from contingency funding and be 
subject to SPCB scrutiny and supervision. 

Current costs      Table 2 

Office Budget 
2009/10 

 
£ 

Estimated 
Budget 2010/11 

£ 

Estimated 
Budget 2011/12* 

£ 

SPSC 90,000 90,000  78,000 
CIO 379,488 380,139  396,607* 
OCPAS 423,319 400,025 400,025 
Total 892,807 870,164 874,632 

* The increase in budget is accounted for by the full accommodation at the CIO/Standards Commissioners premises 
becoming ready for occupation, and salary rises from the final year of an existing agreement 
 
SCHEDULE 2 – THE STANDARDS COMMISSION FOR SCOTLAND: AMENDMENTS 
OF THE ETHICAL STANDARDS ACT 

302. The Bill transfers sponsorship of the Standards Commission for Scotland, which remains 
as a stand alone adjudication body, to the Parliamentary corporation. 

303. The provisions of schedule 2 provide for appointments, terms and conditions, 
accountability and governance provisions.  The independence and functions of the Commission 
otherwise remain unchanged. 

                                                 
6 Such services for the Chief Investigating Officer and staff are currently provided by the Standards Commission for 
Scotland. 
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Costs and savings 

304. No immediate costs or savings arise from the transfer of sponsorship other than the 
requirement for the transfer of budget from the Scottish Government to the Parliamentary 
corporation.  Existing and estimated budgets are shown in table 3.    

Costs of the Standards Commission  Table 3   

 Budget 
2009/10 

 
£ 

Estimated 
Budget 
2010/11 

£ 

Estimated 
Budget 2011/12

£ 

Estimated 
Budget 2012/13

 

Total 270,512 280,138 289,138* 289,138 
*The increase in 2011/12 is wholly attributable to estimated costs of accounts preparatory work and statutory audit.  
The £9k cost is based on a similar cost budgeted for by the Public Accounts Commission 
 
305. There will also be costs associated with appointment costs for the members of the 
Standards Commission.  These are not included within the Standards Commission’s budget as 
they are currently met centrally by the Scottish Government and an appropriate financial transfer 
will be sought when the next round of appointments arises, expected in 2013/14.     

SCHEDULE 3 – AMENDMENTS TO THE SCOTTISH PUBLIC SERVICES 
OMBUDSMAN ACT 2002 

306. The Bill harmonises the officeholder’s appointment, terms and conditions, accountability 
and governance arrangements as well as making a few minor amendments to remove interpretive 
difficulties from the Scottish Public Services Ombudsman Act 2002.  In addition it transfers the 
functions of the Scottish Prisons Complaints Commission to the Scottish Public Services 
Ombudsman (SPSO) thereby putting them on a statutory footing.   

Costs and savings 

307. The minor changes to remove ambiguities from the Scottish Public Services Ombudsman 
Act 2002 will improve efficiency and effectiveness by clarifying existing areas of doubt.   

308. The transfer of the functions of the Scottish Prisons Complaints Commission will extend 
the jurisdiction of the Ombudsman and increase the office’s workload in terms of handling 
complaints from prisoners.  The systems currently used by the Scottish Prisons Complaints 
Commission are in line with those used by the Ombudsman.  The SPSO is currently revising 
internal business processes and these changes will be factored into the implementation process in 
the months leading up to transfer. Following an internal review of the Ombudsman’s work 
practices and procedures, the Ombudsman has built in capacity to absorb, within his current 
staffing complement, the work currently being undertaken by the Scottish Prisons Complaints 
Commission. 

309. Cost will arise for the SPSO in 2010/11 to pay for SPSO management to oversee the 
transition (£25,300); changes required to incorporate details of the new functions on the 
Ombudsman’s website and to transfer existing data (£10,000); and start up costs (£4,000) 
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relating to training and hardware.  For 2010/11 there will also be other costs amounting to 
£22,175.  

310. The existing Scottish Prisons Complaints Commission costs and the estimated SPSO 
costs for future years are shown in table 4 with the existing Commissioner’s salary costs shown 
in table 5.  The figure for 2010/2011 covers 6 months under the existing regime and 6 months 
following transfer of functions to the SPSO. 

Savings 

311. Transfer of Scottish Prison Complaints Commission functions from 1 October 2010 will 
result in savings of approximately £37,000 in 2010/11; £163,000 in 2011/12 and £174,000 
annually thereafter.  The bulk of these relate to staff costs of the Commissioner and her two 
members of staff.   

312. The Ombudsman’s costs are currently met by the SPCB.  When the SPSO takes on these 
functions a transfer of funds will require to be made by the Scottish Government to the SPCB. In 
2010/2011 these will cover transitional management resource, 6 months running costs and start-
up transitional costs, (estimated at £61,475 in 2010/11) and £39,350 in 2011/12. Thereafter, the 
Ombudsman will submit to the SPCB for approval, an annual budget bid for funding covering all 
his statutory functions. 

Costs of undertaking prisons complaints functions  Table 4   

 Spend 
2008/09 
 
£ 

Budget 
2009/10 
 
£ 

Estimated 
Budget 
2010/11* 
£ 

Estimated 
Budget 
2011/12 
£ 

Estimated 
Budget 
2012/13 
£ 

 
Staff 
Staff Related Costs 
Property Costs 
Professional fees 
Running costs 
Start up costs 

 
144,628 

 
161,478 
8,500 
0 
22,600 
10,250 
0 

 
107,300 
8,500 
0 
25,600 
10,250 
14,000 

 
0 
8,500 
0 
25,600 
5,250 
0 
 

 
0 
8,500 
0 
15,000 
5,250 
0 

Total 144,628 202,828 165,650 39,350 28,750 
* Costs include: 6 months salary costs for the Commissioner and staff prior to the transfer to the SPSO on 1 October 
2010; £25,300 for 1/3 of an SPSO manager to oversee the transition and £14,000 start-up costs; The remaining 
£44,350 costs that arise over the full year are split between the SPCC and the SPSO. .    
 
314. Table 4 shows the actual spend of the Scottish Prisons Complaints Commission for years 
2008/09 and 2009/10.  It also shows the projected spend in 2010/11 of the SPCC and SPSO (on 
prisons complaints) on the basis that functions are transferred on 1/10/10.  Also shown is the 
projected spend of SPSO on prisons complaints for 2011/12 and 2012/13.  The SPSO projected 
figures are estimates, based on an analysis of publicly available information and their initial 
examination of prison complaints. 
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Scottish Prisons Complaints Commission  Table 5   

Job Title FTE Salary*  
Commissioner 0.8 £96,478 

* includes basic pay, Employer’s NI and Pension contributions, agency fees and VAT 
 
315. Table 5 above shows the actual cost of the Scottish Prisons Complaints Commissioner for 
year 2009/10.  

SCHEDULE 4 TO 6 – AMENDMENTS TO THE FREEDOM OF INFORMATION 
(SCOTLAND) ACT 2002, THE COMMISSIONER FOR CHILDREN AND YOUNG 
PEOPLE (SCOTLAND) ACT 2003 AND THE SCOTTISH COMMISSION FOR HUMAN 
RIGHTS ACT 2006. 

316. The provisions in each Schedule provide for harmonisation of the officeholder’s 
appointment, terms and conditions, accountability and governance arrangements.  The 
independence and functions of each officeholder otherwise remain unchanged. 

317. There are no changes anticipated in costs or savings in the short term for any of these 
bodies as a consequence of the Bill (but see paragraph 321). 

318. Details of existing budgets are shown within Table 6. 

SUMMARY OF SAVINGS AND COSTS 

Staff savings  

319. Savings in the region of £37k will be made in 2010/11 when the functions of the Prison 
Complaints Commission are put on a statutory basis and transferred to the Ombudsman’s office.  
The work currently undertaken by the Commissioner will be undertaken by the Ombudsman and 
his senior management team.  That figure rises to £163k in 2011/12 and £174k in future years 
once staff systems and processes are fully assimilated. 

320. A further £10k saving each year will arise when administrative support for the Scottish 
Parliamentary Standards Commissioner is provided by the staff of the new commission and the 
part time posts of the Scottish Parliamentary Standards Commissioner and the Chief 
Investigating Officer are merged into one full time post. 

Savings on accommodation and buildings 

321. At such time as the staff and Commissioners comprising the Commission for Ethical 
Standards in Public Life in Scotland are co-located there will be estimated accommodation 
savings of between £18k and £25k each year.   It is possible that other savings could arise should 
the Parliamentary corporation determine to utilise the power in the Bill to rationalise the number 
of premises occupied by the various officeholders and bodies covered by the Bill.   In that event 
other savings could accrue through the sharing of services or the central provision of services 
such as human resources, payroll, finance or procurement. Such actions and opportunities will 
require to be considered should rationalisation of premises occur.   
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Rationalisation of contracts to achieve economies of scale 

322. There are increasing opportunities for the Parliamentary corporation, officeholders and 
the Scottish Government to work together to procure goods and services which could result in 
savings.  Opportunities for joint procurement exercises should be explored and contracts made 
available for all interested parties to use where practicable.   None of these are matters which 
result as a direct consequence of this Bill.    

Officeholder reappointment costs  

323. Some minor savings for the Parliamentary corporation will arise from changes to 
appointment procedures, in particular no re-appointment costs will arise as a consequence of the 
removal of any power to reappoint.   

Transition costs 

324. Transition costs are likely to arise as a result of the merger of the Scottish Parliamentary 
Standards Commissioner, the Chief Investigating Officer and the Commissioner for Public 
Appointments in Scotland £48k   There will be an estimated start up cost of £14k arising from 
the transfer of prison complaints to the Ombudsman. 

COSTS ON THE SCOTTISH ADMINISTRATION 

325. From 2011/12, funding for the Chief Investigating Officer (£396,607), the Standards 
Commission (£289,138) and the Prison Complaints Commission (£39,350) amounting to 
£725,095 will transfer from the Scottish Government to the Parliamentary corporation.  Other 
transfer costs arise for transition costs (paragraphs 301 and 309 refer) and for advertising 
appointments to the Standards Commission for Scotland.   

326. The saving to the Scottish Government in subsequent years is directly offset by an 
increase in costs on the Parliamentary corporation.  Overall there will be a saving to the public 
purse as detailed in paragraph 311 in relation to staff savings.   

327. There will be other minor savings arising from reduced governance arrangements on the 
Scottish Government as a result of these transfers, all of which it is anticipated will be absorbed.   

COSTS ON THE SCOTTISH PARLIAMENT 

328. For 2011/12, funding for the Chief Investigating Officer, the Standards Commission and 
the Prison Complaints Commission amounting to £725,095 will be transferred to the 
Parliamentary corporation from the Scottish Government.  Other transferred costs arise in future 
years for advertising appointments as set out in paragraph 305.   

329. There will be other minor costs arising from increased governance arrangements as a 
result of these transfers all of which are anticipated to be absorbed within existing budgets. 
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Overall Costs       Table 6   

Officeholder Budget 2009/10 
 

£ 

Estimated 
Budget 
2010/11 

£ 

Estimated 
Budget 

2011/12* 
£ 

Estimated 
Budget 
2012/13 

Scottish Public Services 
Ombudsman 

3,277,446 3,277,922 3,423,572 3,388,672 

Scottish Information 
Commissioner 

1,535,000 1,535,000 1,535,000 1,535,000 

Scottish Parliamentary 
Standards Commissioner 

90,000 90,000 _  

Commissioner For 
Children and Young 
People in Scotland 

1,350,161 1,350,139 1,350,139 1,350,139 

Commissioner for Public 
Appointments in 

Scotland 

423,319 400,025 _ _ 

Scottish Human Rights 
Commission 

1,000,000 1,000,000 1,000,000 1,000,000 

Commission for Ethical 
Standards in Scotland 

_ _ 874,632 874,632 

Standards Commission _ _ 289,138 289,138 
Contingency Fund 250,000 250,000 250,000 250,000 

SPCB Sub-total  7,925,926 7,903,086 8,722,481 8,698,581 
Standards Commission 

 
270,512 300,138 _ _ 

Chief Investigating 
Officer 

379,488 384,139 __ 
 

_ 

Scottish Prison 
Complaints Commission 

188,870 194,820 _ _ 

Scottish Government 
Sub-total 

838,870 881,639   

Total 8,764,796  8,722,481 8,698,581 
* 2011/12 is the year the new Commission will be established and prison complaints  
transfer to the Scottish Public Services Ombudsman  

 
COSTS ON LOCAL AUTHORITIES 

330. Nil  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

331. Nil. 

MARGINS OF UNCERTAINTY 

332. In finalising this Financial Memorandum, the Parliamentary corporation’s Head of 
Internal Audit visited a number of the offices (the Scottish Public Services Ombudsman, the 
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Scottish Prisons Complaints Commissioner, the Standards Commission and the Chief 
Investigating Officer) which would be affected by the restructuring proposals within the bill. The 
purpose was to seek assurance that the assumptions and estimates applied in setting budgets were 
reasonable and able to withstand scrutiny. These visits confirmed that, in each case, the 
budgetary information was based on previous expenditure information and/or on known future 
expenditure commitments. The assumptions and estimates were found to be reasonable and 
appropriate to the size of each of these organisations. 

333. The budget figures used for the year 2010/11 are those which have been agreed and are as 
certain as budget figures can be.  The budget figures for the year 2011/12 will be subject to the 
usual budget scrutiny procedures, for the purposes of this memorandum the figures are produced 
without any increase on the previous year except for specific known events in which case these 
are specified and costed. 

334. Transitional costs applying to the proposed new Commission for Ethical Standards in 
Public Life in Scotland and the Scottish Public Services Ombudsman are more uncertain.  Where 
possible they have been based on recent similar events that have occurred but are subject to a 
margin of +/- 25%. 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
335. On 27 January 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Scottish Parliamentary Commissions and 
Commissioners etc. Bill would be within the legislative competence of the Scottish 
Parliament.” 
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SCOTTISH PARLIAMENTARY COMMISSIONS AND 
COMMISSIONERS ETC. BILL 

 
—————————— 

  
DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Non-Executive Bills Unit on behalf of Trish 
Godman MSP, the Convener of the Review of the Scottish Parliamentary Corporate Body 
(SPCB) Supported Bodies Committee (the RSSB Committee).  It has been provided to assist the 
Subordinate Legislation Committee with their consideration, in accordance with Rule 9.6.2 of 
the Parliament’s Standing Orders, of the provision in the Scottish Parliamentary Commissions 
and Commissioners etc. Bill conferring powers to make subordinate legislation.  It describes the 
purpose of each such provision, explains why the matter is to be left to subordinate legislation 
and explains the choice of procedure. 

POLICY CONTEXT 

2. This Bill is a Committee Bill initiated by a Parliamentary committee under Rule 9.15 of 
the Parliament’s standing orders.  The Bill arises from an investigation and a report by the RSSB 
Committee in this session of the Parliament.  The RSSB Committee published its report on 21st 
May 2009, Review of SPCB Supported Bodies (1st Report 2009, SP Paper 266).   

3. The proposal for a Committee Bill was debated and approved by the Parliament on 
18 June 2009. 

CONTENT OF THE BILL 

4. The Bill–– 

• Establishes a new standards body, a body corporate, to be known as the 
“Commission for Ethical Standards in Public Life in Scotland”, which comprises the 
functions of the Scottish Parliamentary Standards Commissioner (SPSC), the Chief 
Investigating Officer (CIO) and the Commissioner for Public Appointments in 
Scotland (CPAS).  The posts of the CIO and the SPSC are combined into a single 
post, with the effect that one member of the new Commission will be responsible for 
exercising the functions of the SPSC and the CIO as currently set out in the Scottish 
Parliamentary Standards Commissioner Act 2002 and the Ethical Standards in Public 
Life etc. (Scotland) Act 2000.  The other member of the Commission is to carry out 

SP Bill 39–DPM 1 Session 3 (2009) 
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the functions currently exercised by the CPAS, as set out in the Public Appointments 
and Public Bodies etc. (Scotland) Act 2003.  

• Provides for the SPCB to become the sponsoring body for the Standards Commission 
for Scotland, which will remain as an independent stand-alone body. 

• Harmonises the terms and conditions and the governance and accountability 
arrangements of the Commission for Ethical Standards in Public Life in Scotland and 
the other office-holders/bodies supported by the SPCB, including the Standard’s 
Commission, with each other, largely based on the current Scottish Commission for 
Human Rights model as provided for by the Scottish Commission for Human Rights 
Act 2006.  

• Provides for the transfer of the functions from the Scottish Prisons Complaints 
Commission to the SPSO.  

DELEGATED POWERS 

5. The Bill makes provision for one amendment to powers delegated to Scottish Ministers. 
This amendment concerns the Ethical Standards in Public Life etc. (Scotland) Act 2000 (“the 
Ethical Standards Act”).  The powers are explained in detail in the following paragraphs.   

Schedule 2 1(b) – Amendments to the Ethical Standards Act  

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

6. Paragraph 1(b) of schedule 2 amends section 8 of the Ethical Standards Act.  In 
particular, it substitutes the requirement under section 8(6) of that Act for orders under section 
8(2)(b) to be subject to annulment with a requirement for orders to be approved by the 
Parliament.  

Reason for changing power 

7. The Bill makes amendments to Schedule 1 of the Ethical Standards Act which have the 
effect of transferring sponsorship functions and other responsibilities for the Standards 
Commission from the Scottish Ministers to the SPCB. 

8. The Bill, at paragraph 1 of schedule 2, amends section 8 of the Ethical Standards Act 
(establishment, functions and membership of the Standards Commission for Scotland).  Section 
8(2)(a) of that Act provides that the functions of the Standards Commission are those given it by 
that Act.  Section 8(2)(b) provides power to Ministers by order to add other functions relating to 
the conduct of councillors and members of devolved public bodies.  Provision is made in section 
8(6) that any order made is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

 2  
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9. The Bill, at paragraph 1(c) of schedule 2, amends section 8(6) of the Ethical Standards 
Act and substitutes the requirement for orders under section 8(2)(b) to be subject to annulment 
with a requirement for orders to be approved by the Parliament.  

Choice of procedure 

10. Affirmative procedure is considered necessary because while the addition of extra 
functions continues to have a potential impact on the remit of the Standards Commission, it 
could also increase costs on the SPCB who replace the Scottish Government as sponsors of the 
Standards Commission.  The effect of any such order, with the change of sponsorship, is 
considered appropriate to justify the greater scrutiny that is required under the affirmative 
procedure. 

Schedule 5 Paragraph 10 - Amendments to the Commissioner for Children and Young 
People (Scotland) Act 2003 

11. The Bill, at paragraph 10 of schedule 5, amends Schedule 1 paragraph 6(3) (General 
Powers) of the Commissioner for Children and Young People (Scotland) Act 2003 by deleting 
the power of the Scottish Ministers, to, by order, specify what services may be chargeable by the 
Commissioner for Children and Young People in Scotland (“the Commissioner”) and 
substituting power to the Commissioner to charge reasonable sums for services it provides.  
Schedule 1, paragraph 6(4) which specifies the form of procedure, is also deleted.  This change is 
made to bring the power to charge for services into line with the powers available to the other 
Commissioners supported by the SPCB.  The change is brought to the attention of the 
Subordinate Legislation Committee for information. 

 

 3  
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SCOTTISH PARLIAMENTARY COMMISSIONS AND COMMISSIONERS etc. BILL 
 
 

MEMORANDUM BY THE SCOTTISH GOVERNMENT TO  
TRISH GODMAN MSP,  AS MEMBER IN CHARGE OF THE BILL 

 
 
Introduction  
 
1. This memorandum has been prepared by the Scottish Government to assist 
consideration of the Scottish Parliamentary Commissions and Commissioners etc. 
Bill (“SPCC Bill”) which was introduced by Trish Godman, MSP on behalf of the 
Review of SPCB Supported Bodies Committee on 27 January 2010.   
  
Background  
 
2.  The SPCC Bill takes forward recommendations from a number of reports 
issued since 2006 aimed at improving the landscape and operation of the public 
sector in Scotland.  It is therefore similar in intent to the Public Services Reform 
(Scotland) Bill (“PSR Bill”) currently going through Parliament.  
The SPCC Bill: 

 establishes a new standards body, a body corporate, to be known as the 
“Commission for Ethical Standards in Public Life in Scotland” (“CESPLS”), 
which comprises the functions of the SPSC, the CIO and the OCPAS;  

 provides for the Parliamentary corporation to become the sponsoring body for 
the Standards Commission for Scotland;  

 will standardise the accountability and governance arrangements for the 
CESPLS with the other officeholders and bodies supported by the 
Parliamentary corporation, including the Standards Commission for Scotland;   

 harmonises aspects of the terms and conditions of appointment of all the 
officeholders and members of bodies supported by the Parliamentary 
corporation; and 

 adjusts the Scottish Public Services Ombudsman's powers with a view to fully 
accommodating prisoner complaints formerly dealt with by the Scottish 
Prisons Complaints Commission. 

  
3.  There is a specific link to the provisions in PSR Bill in that both Bills give new 
functions or duties to the Scottish Public Services Ombudsman (SPSO): 

 The SPCC Bill makes changes to improve the operation of the SPSO Act 
2002 and adjusts the SPSO’s powers with a view to fully accommodating 
prisoner complaints; 

 The PSR Bill adds responsibility for oversight of water complaints functions to 
SPSO and through Stage 2 amendments, as previously agreed with 
Parliament, gives the SPSO a new “complaints standards authority” role; 

 Section 14A of the PSR Bill (as introduced at stage 2) enables the SPCB to 
request provision to be made by order under sections 10(1) or 13 in relation 
to the existing Parliamentary Commissioners and Ombudsman 

 Duties for public bodies to publish financial information in Part 2A (as 
introduced at stage 2 and anticipated supplementary provision at stage 3) 
also apply to existing Parliamentary Commissioners and Ombudsman. 
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Consultation  
 
4.  The Government contributed written and oral evidence to the Review of 
SPCB-supported Bodies Committee which reported and informed the Bill, and also 
contributed to the debate on the Review report on 18 June 2009.  We are content, 
therefore, that we had an opportunity to contribute to development of the Bill.   
 
Financial Impact  
 
5.  We have provided separate evidence for the Finance Committee’s 
consideration of the Financial Memorandum. 
 
6. The Financial Memorandum for the Bill indicates that the Bill will not initially 
deliver financial savings and that there are likely to be transition costs associated 
with the changes. It also states, however, that giving the Parliament new powers to 
direct in relation to office accommodation and the sharing of services should lead to 
savings over the medium to longer term.   
 
7. We note that the Financial Memorandum for the Bill clearly indicates that the 
SPCC Bill will have little or no overall impact on the Government’s resources. We will 
no longer be directly funding a number of bodies as responsibility for them transfers 
to the Parliament. However, the Parliament will be required to fund them through its 
part of the overall Scottish block, so these transfers of responsibility will not 
represent an actual saving for the Government. 
  
8.  The approach outlined in the FM is very much to be welcomed. It  reflects our 
own challenges in this area where some changes we are bringing about through the 
PSR Bill need to be seen in the context of an “invest to save” approach. Overall, it 
appears that the financial implications of the Bill, other than the transition costs, are 
relatively limited in the short term and  could lead to real savings to the public purse 
in the longer term because of the improved governance and accountability and the 
changes to the structural landscape.  
  
9.   We are also very supportive of the strong message throughout the FM of 
seeking to make improvements and efficiencies, to adapt to new priorities and take 
on new responsibilities without incurring significant additional cost. This is particularly 
evident in paragraph 308 where it states that “Following an internal review of the 
Ombudsman’s work practices and procedures, the Ombudsman has built in capacity 
to absorb, within his current staffing complement, the work currently being 
undertaken by the Scottish Prisons Complaints Commission. “ 
 
Scottish Government’s Position  
 
10. We believe that the provisions of the Bill are to be welcomed as they will 
contribute to our joint endeavour to bring about a simpler and more cost effective 
public bodies landscape. As such the provisions are consistent with our intentions in 
bringing forward the PSR Bill. The introduction of more consistent accountability 
approaches for all of the Parliament’s Commissions and Commissioners is also to be 
welcomed. 
 
11. We draw your attention to the penultimate and final bullet in paragraph 3 
above. These references in the PSR Bill to the existing Commissioners and 
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Ombudsman may need to be updated on the face of the SPCC Bill at stages 2 or 3 
to apply the relevant duties to new Commissions and Commissioners being 
proposed in the SPCC Bill as there is no consequential order-making provision in the 
SPCC Bill 
 
 
Conclusion 
 
13.  The Scottish Government supports the objectives of the Bill.   
  
 
The Scottish Government  (Prepared by Public Bodies Policy Division) 

March 2010 
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Finance Committee 
 

Remit and membership 

 
Remit: 
 
1. The remit of the Finance Committee is to consider and report on- 
 
(a) any report or other document laid before the Parliament by members of the 
Scottish Executive containing proposals for, or budgets of, public expenditure or 
proposals for the making of a tax-varying resolution, taking into account any report 
or recommendations concerning such documents made to them by any other 
committee with power to consider such documents or any part of them; 
 
(b) any report made by a committee setting out proposals concerning public 
expenditure;  
 
(c) Budget Bills; and 
 
(d) any other matter relating to or affecting the expenditure of the Scottish 
Administration or other expenditure payable out of the Scottish Consolidated Fund. 
 
2. The Committee may also consider and, where it sees fit, report to the 
Parliament on the timetable for the Stages of Budget Bills and on the handling of 
financial business. 
 
3. In these Rules, "public expenditure" means expenditure of the Scottish 
Administration, other expenditure payable out of the Scottish Consolidated Fund 
and any other expenditure met out of taxes, charges and other public revenue. 
 
(Standing Orders of the Scottish Parliament, Rule 6.6) 
 
Membership: 
 
Derek Brownlee 
Malcolm Chisholm 
Linda Fabiani 
Joe Fitzpatrick 
Tom McCabe (Deputy Convener) 
Jeremy Purvis 
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Andrew Welsh (Convener) 
David Whitton 
 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Jim Johnston 
 
Senior Assistant Clerk 
Terry Shevlin 
 
Assistant Clerk 
Allan Campbell 
 
Committee Assistant 
Jennifer Bell 
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Finance Committee 
 

2nd Report, 2010 (Session 3) 
 

Report on the Financial Memorandum of the Scottish Parliamentary 
Commissions and Commissioners etc. Bill 

 
The Committee reports to the Parliament as follows— 

 

INTRODUCTION 

1. The Scottish Parliamentary Commissions and Commissioners etc. Bill (―the 
Bill‖) was introduced in the Parliament on 27 January by Trish Godman MSP, on 
behalf of the Review of SPCB Supported Bodies Committee.   

2. At stage 1, committee bills are not referred to a lead committee. However, 
Standing Orders rule 9.15.8 requires the Finance Committee to consider and 
report to the Parliament on the Bill’s Financial Memorandum (―FM‖).   

3. At its meeting on 9 February 2010, the Finance Committee agreed to adopt 
level two scrutiny in relation to the Bill.1 The Committee took oral evidence from 
Ms Godman at its meeting on 2 March 2010.2 

4. Written evidence was received from the following organisations and is 
published as the annexe to this report: 

 Chief Investigating Officer and the Scottish Parliamentary Standards 
Commissioner (joint submission) 

 Commissioner for Public Appointments in Scotland 

 Scottish Government   

 Scottish Prisons Complaints Commissioner 

 Scottish Public Services Ombudsman. 
 

BACKGROUND ON THE BILL 

5. The Bill will establish a new commission for ethical standards in public life in 
Scotland, bringing together the functions of three existing officeholders: the 

                                            
1
 Information on the Committee’s three-level system of scrutiny for Financial Memoranda is 

available at: http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm. 
2
 Scottish Parliament Finance Committee, Official Report, 2 March 2010 available at: 

http://www.scottish.parliament.uk/s3/committees/finance/or-10/fi10-502.htm#Col1933. 
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Scottish Parliamentary Standards Commissioner; the Chief Investigating Officer; 
and the Commissioner for Public Appointments in Scotland. 

6. The first two posts above will be combined and renamed, while the third post 
will be retained but renamed – the net result being two commissioners within the 
new commission. 

7. The section of the FM that discusses these provisions focuses on the savings 
that will or could arise from the Bill, However, there are also estimated ―transitional 
costs‖ of £48,000 in relation to, for example, removal and furnishing costs 
including IT and other support systems  All transitional costs are to be met from 
―contingency funding‖.   

8. The Bill will also transfer sponsorship of the Standards Commission for 
Scotland from the Scottish Government to the SPCB, which will result in a 
corresponding transfer of budget.  No other immediate costs or savings arise.   

9. The third main provision of the Bill, in terms of associated costs, is the 
transfer of the Scottish Prisons Complaints Commission’s functions to the Scottish 
Public Services Ombudsman (SPSO), thereby putting them on a statutory footing. 

10. Paragraph 309 of the FM sets out the costs that will arise for the SPSO in 
2010/11, totalling approximately £61,000. The FM also sets out savings that are 
likely to arise over future years from the transfer, amounting to approximately 
£374,000. 

11. In terms of where costs associated with the Bill will fall, this will basically 
entail a transfer of resources from the Scottish Government to the Scottish 
Parliamentary Corporate Body for funding for the Chief Investigating Officer, the 
Standards Commission and to cover the transitional costs mentioned in the FM. 
There are no anticipated costs on local authorities or on other bodies, individuals 
and businesses. 

SUMMARY OF EVIDENCE 

12. The written submissions made to the Committee generally stated that the 
costs outlined in the FM were accurate. No issues of real substance were raised, 
although the Commissioner for Public Appointments in Scotland did question 
some of the timescales set out in the FM, while the Scottish Government sought 
confirmation that future costs associated with the appointment of members of the 
Standards Commission would be met by the Scottish Parliament. 

13. In oral evidence, Trish Godman MSP confirmed that such future costs would 
be met by the corporate body. Ms Godman also confirmed that while there would 
be initial transitional costs arising from the establishment of the new commission, 
there would also be scope for future savings on items such as telephones and 
banking and payroll arrangements.  

Conclusion 

14. The Committee is content that the information provided in the Financial 
Memorandum is an accurate reflection of the costs that would arise from the Bill. 
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SUBMISSION FROM CHIEF INVESTIGATING OFFICER AND THE SCOTTISH 
PARLIAMENTARY STANDARDS COMMISSIONER 

 
Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 
comment on the financial assumptions made? 
 
Yes, and yes. 

 
2. Do you believe your comments on the financial assumptions have been accurately 

reflected in the Financial Memorandum?  
 
Yes 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 
Yes 
 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum?  If not, please provide 
details. 

 
Yes, subject to the comments below. 

 
5. Are you content that your organisation can meet the financial costs associated with the 

Bill?  If not, how do you think these costs should be met? 
 
Yes, subject to the comments below. 

 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated 

with the estimates and the timescales over which such costs would be expected to arise? 
 
Yes, subject to the following comments. 
 
Comments on questions 4, 5 and 6 
 
The Standards Commission currently provides a range of support services for the CIO 
namely human resource services (including policies and procedures), financial services 
(including procurement, budget, banking, invoicing and  salaries) and IT services.   
 
These services will, in future, be provided by the new Commission for Ethical Standards in 
Public Life in Scotland and it would be appropriate for the cost of providing these support 
services to be quantified and transferred from the Standards Commission to the new 
Ethical Standards Commission.  
 
It is proposed that, for the purpose of moving forward, this should be done by agreement 
among the Standards Commission, the new Ethical Standards Commission, the Scottish 
Government  (the current sponsor body of the CIO and the Standards Commission) and 
the Scottish Parliamentary Corporate Body  (the current sponsor body of the SPSC and the 
proposed sponsor body of the Standards Commission and the New Ethical Standards 
Commission). 

 
Wider Issues 
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7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum?  
 
Yes. 

 
8. Do you believe that there may be future costs associated with the Bill, for example through 

subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   
 
No. 
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SUBMISSION FROM THE COMMISSIONER FOR PUBLIC APPOINTMENTS IN SCOTLAND 
 
This questionnaire is being sent to those organisations that have an interest in, or which may be 
affected by, the Financial Memorandum for the Scottish Parliamentary Commissions and 
Commissioners etc. Bill. In addition to the questions below, please add any other comments you 
may have which would assist the Committee’s scrutiny.     
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill? Yes 
 
2.  Did you comment on the financial assumptions made? Yes 

 
3. Do you believe your comments on the financial assumptions have been accurately 

reflected in the Financial Memorandum?  
 

They have been reflected reasonably – I anticipate the transitional costs could be slightly 
higher, although the figure I anticipate is not far from that contained in the Financial 
Memorandum. 

 
4. Did you have sufficient time to contribute to the consultation exercise?  
 

The request for comment was received in my office on 25 November with a request for a 
response by 9 December. A period of two weeks was allowed for consultation. My post is 
part-time and, like others, I have a full diary. Thus, I did not feel we were given the time I 
would have liked to comment on the Financial Memorandum which is a key instrument in 
the effectiveness of my organisation and the new Commission going forward.  

 
Costs 
 

5. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum?  If not, please provide 
details.  

 
Please see comments above at question 3. 

 
6. Are you content that your organisation can meet the financial costs associated with the 

Bill?  If not, how do you think these costs should be met?  
 

I understand that the anticipated transitional costs of £48k involved in merging my office 
with that of the CIO and SPSC will be met from contingency funding, as noted in paragraph 
301 of the Financial Memorandum. 

 
7. Does the Financial Memorandum accurately reflect the margins of uncertainty associated 

with the estimates and the timescales over which such costs would be expected to arise?  
 

 Cost estimates  
I note that the Parliamentary corporation’s Head of Internal Audit visited a number of 
the offices affected by the proposed restructuring. He did not visit OCPAS. I can 
confirm that the figures referring to my office for 2009-2010 and 2010-2011 are based 
on the current year’s budget and the budget bid for 2010-2011. I agree that, as stated, 
the transitional costs arising from the proposed new Commission for Ethical Standards 
in Public Life in Scotland are an estimate based on anticipated costs, which in turn 
were, where possible, based on estimates received.             

 

 Timescales  
para. 299: no indication is given of when potential savings through merging two offices 
will be realised 
para. 300: no indication is given of when potential savings from co-location will be 
realised 
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para. 301: the timescales for transitional costs are indicated as spread over a period, 
with the initial work commencing in 2010-2011. No end date is identified so it is not 
possible to say whether the period is reflected accurately in the Financial 
Memorandum. 

 
Wider Issues 
 

8. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum?  

 
9. Do you believe that there may be future costs associated with the Bill, for example through 

subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   

 
The transitional costs of merging the CIO, SPSC and CPAS cover the initial work required. 
I believe that future work will be necessary to create one staffing structure, to harmonise 
terms and conditions, policies and procedures and to agree new frameworks with 
regulators – the Commission will, for example, require a publication scheme, scheme of 
delegation and audit regime. At this point it is unrealistic to attempt to quantify the costs of 
this work – we do not yet know what will be involved. I am meeting the CIO/SPSC in March 
to begin discussions and agree a plan for the transition.  
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SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 
comment on the financial assumptions made? 

 
Not applicable for this Committee Bill as there was no formal consultation.  We were able 
to contribute evidence as appropriate. Ministers were involved in the preparation of 
evidence for the RSSB Committee Review which led to this Bill.  The Cabinet Secretary for 
Finance and Sustainable Growth also gave written and oral evidence to the Committee in 
2009. The Committee was also provided with written and oral evidence from Government-
supported bodies: the Standards Commission; the Chief Investigating Officer; and the 
interim Prison Complaints Commissioner (March 2009).  

 
2. Do you believe your comments on the financial assumptions have been accurately 

reflected in the Financial Memorandum?  
 

Not applicable – see answer to question 1.  We understand that the financial assumptions 
in the FM accurately reflect estimates which have been provided by the relevant bodies.   

 
3. Did you have sufficient time to contribute to the consultation exercise? 
 

Not applicable for this Committee Bill as there was no formal consultation.  We were able 
to contribute evidence as appropriate. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum?  If not, please provide 
details. 

 
The key financial implication for the Government is that if the changes are made, the 
responsibility for meeting the costs of functions of the Standards Commission, Chief 
Investigating Officer and the Scottish Prison Complaints Commissioner will transfer to the 
SPCB budget. The estimated costs provided by the bodies concerned appear to have been 
accurately reflected in the FM.  

 
We do have a query about the wording of paragraph 305  - that ―costs associated with 
appointment costs for the members…are met centrally by the Scottish Government and an 
appropriate financial transfer will be sought when the next round of appointments arises, 
expected in 2013/14.‖  At present the costs of appointment rounds fall to individual sponsor 
teams across the Government and there is no central funding for this. Paragraph 305 could 
be read as implying that Ministers would be expected to finance the appointment rounds in 
2013/14 and possibly also future  appointment rounds for what will be SPCB-
supported bodies.  As it will be for the Parliament to appoint Board members as part of its 
supporting role, our understanding is that it would be for Parliament to fund these 
appointment rounds in future.  We therefore do not think that paragraph 305 is correct as it 
stands. 

 
5. Are you content that your organisation can meet the financial costs associated with the 

Bill?  If not, how do you think these costs should be met? 
 

A number of paragraphs in the FM indicate potential requirements for transfer of funds 
from the Government to SPCB in 2010/11. Arrangements are in place to enable this. 
Future costs will then be met from the Parliament top slice of the Scottish Block as noted in 
paragraph 326.  
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6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated 
with the estimates and the timescales over which such costs would be expected to arise? 

 
The Government recognises that the information on estimates and costs has been 
obtained directly from the respective bodies as noted in paragraph 332.  The estimated 
costs and timescales and the associated margins of uncertainty provided by the bodies 
concerned appear to have been reflected accurately in the FM.  

 

Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum?  

 
Not relevant in this case. 

 
8. Do you believe that there may be future costs associated with the Bill, for example through 

subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   

 
The Government is not aware of any additional future costs. 
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SUBMISSION FROM SCOTTISH PRISONS COMPLAINTS COMMISSIONER 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 
comment on the financial assumptions made? 

 
My predecessor Richard Smith took part in the consultation exercise for the Bill and made a 
few comments on the financial implication of moving the function of the SPCC to the SPSO.  I 
provided more detailed financial information in September 2009. 

 
2. Do you believe your comments on the financial assumptions have been accurately 

reflected in the Financial Memorandum?  
 
Yes, I believe my comments on the financial assumptions have been accurately reflected in the 
Financial Memorandum. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
Yes, I had sufficient time to contribute to the consultation exercise. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum?  If not, please provide 
details. 

 
My organisation will not exist once the transfer to the SPSO is made.  This fact and the 
financial implication is accurately reflected in the Financial Memorandum. 

 
5. Are you content that your organisation can meet the financial costs associated with the 

Bill?  If not, how do you think these costs should be met? 
 
My organisation has no financial costs associated with the Bill. 

 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated 

with the estimates and the timescales over which such costs would be expected to arise? 
 
Not applicable given the answer to 5. above. 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum?  

Not applicable to SPCC. 
 
8. Do you believe that there may be future costs associated with the Bill, for example through 

subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   

 
Not applicable to SPCC. 
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SUBMISSION FROM SCOTTISH PUBLIC SERVICES OMBUDSMAN 
 

1.  Did you take part in the consultation exercise for the Bill? 
 
Yes 
 
If so, did you comment of the financial assumptions made. 
 
Yes. 
 
2.  Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 
 
Yes 
 
3.  Did you have sufficient time to contribute to the consultation exercise? 
 
Yes 
 
4.  If the Bill has any financial implications for your organisation, do you believe that these 
have been accurately reflected in the Financial Memorandum.  If not, please provide details. 
 
The financial implications of the transfer of the functions of the Scottish Prisons Complaints 
Commission (SPCC) to the Scottish Public Services Ombudsman (SPSO) have been reflected in 
the financial memorandum. 
 
5.  Are you content that your organisation can meet the financial costs associated with the 
Bill?  If not, how do you think these costs should be met? 
 
The additional costs to the SPSO in carrying out the Scottish Prison Complaints Commissioner’s 
duties will require appropriate funding from the Scottish Government via the Scottish Parliamentary 
Corporate Body.  We are content with the proposal outlined in the financial memorandum which will 
lead to substantial savings to the public purse. 
 
6.  Does the Financial Memorandum accurately reflect the margins of uncertainty associated 
with the estimates and the timescales over which such costs would be expected to arise? 
 
The figures contained in the financial memorandum are best estimates of the costs which will arise 
in implementing and running the proposals contained in the Bill.  These estimates are based on an 
early analysis of publicly available information and an initial examination of a small sample of 
existing prisons complaints.  We are currently working with the Scottish Prison Complaints 
Commissioner (SPCC) and other bodies to complete our project planning to ensure further, more 
detailed analysis of the Commissioner’s functions, processes and systems.  This further analysis 
may lead to a revision of the estimated costs. However, these are unlikely to significantly alter the 
substantial savings which will be achieved from this proposal.  
 
7.  If the Bill is part of a wider policy initiative, do you believe that these associated costs 
are accurately reflected in the Financial Memorandum. 
 
The Bill proposes changes to the jurisdiction of the SPSO.  Further significant changes are also 
being proposed by the Public Services Reform Bill.  In submitting information for the financial 
memorandum we were asked to focus solely on the changes arising from the Scottish 
Parliamentary Commissions and Commissioners etc. Bill and not those arising from the Public 
Services Reform Bill or the potential for synergies or additional costs. 
 
8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance.  If so, is it possible to quantify 
these costs. 
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The figures contained in the financial memorandum are our best estimates at the costs of 
implementing and running the proposals contained in the Bill.  As stated above, further analysis 
may lead to a revision of the estimated costs. However, these are unlikely to significantly alter the 
substantial savings which will be achieved from this proposal. 
 
I trust that this response is helpful to the Committee in their deliberations.  If I can be of any further 
assistance then please be in touch. 
 
Jim Martin 
Ombudsman 
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FINANCE COMMITTEE 

EXTRACT FROM THE MINUTES 

6th Meeting, 2010 (Session 3) 

Tuesday 2 March 2010 

Present: 

Derek Brownlee Malcolm Chisholm 

Linda Fabiani Joe FitzPatrick 

Tom McCabe (Deputy Convener) Jeremy Purvis 

Andrew Welsh (Convener) David Whitton 

 

Scottish Parliamentary Commissions and Commissioners etc. Bill: The 
Committee took evidence on the Financial Memorandum of the Scottish 
Parliamentary Commissions and Commissioners etc. Bill from— 

Trish Godman MSP; 

David Cullum, Head of the Non-Executive Bills Unit, and Janice Crerar, 
Allowances and Officeholders Department, Scottish Parliament. 

Decision on taking business in private: The Committee agreed to consider a draft 
report on the Scottish Parliamentary Commissions and Commissioners etc. Bill in 
private at future meetings. 
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Scottish Parliamentary 
Commissions and 

Commissioners etc Bill: Financial 
Memorandum 

The Convener: Item 4 is evidence on the 
financial memorandum to the Scottish 
Parliamentary Commissions and Commissioners 
etc Bill. I welcome to the committee Trish Godman 
MSP; David Cullum, head of the non-Executive 
bills unit; and Janice Crerar from the allowances 
and office-holders department of the Scottish 
Parliament. I invite our witnesses to make an 
opening statement. 

Trish Godman (West Renfrewshire) (Lab): I 
am pleased to appear today in front of the Finance 
Committee in relation to the financial 
memorandum to the Scottish Parliamentary 
Commissions and Commissioners etc Bill. 

In many respects, I am presenting the 
committee’s own bill, as many of its provisions 
derive directly from a Finance Committee report 
from session 2. In relation to bodies that are 
supported by the Scottish Parliamentary Corporate 
Body, the bill takes forward the recommendations 
that responsibility for support should remain with 
the SPCB; that strategic plans should be required; 
that the SPCB should have additional budgetary 
control powers to improve financial monitoring; 
and that the SPCB should have powers to require 
the sharing of services and to determine the 
location of offices. In addition, the bill merges 
three bodies into one, with the loss of a 
commissioner; increases the corporate body’s 
responsibilities by bringing the Standards 
Commission for Scotland and the chief 
investigating officer under its control; and transfers 
prison complaints to the Scottish Public Services 
Ombudsman, with the loss of a further 
commissioner. 

I turn to the financial memorandum. There is no 
initial startling reduction in overall running costs as 
a result of the bill, largely because of the start-up 
costs for the new commission for ethical standards 
in public life in Scotland. However, there will be 
savings in the running of the new commission in 
future years, compared with the cost of running 
three separate bodies. 

The early estimate is of reductions of between 
£18,000 and £25,000 in accommodation costs and 
of a further £10,000 from merging the chief 
investigating officer and Scottish Parliamentary 
Standards Commissioner posts, both of which 
were part-time. Significant savings will arise from 
the ombudsman taking over prison complaints, 
amounting to £163,000 in the first full year. In 
addition, the potential for future savings exists 
after the corporate body receives its new powers, 
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particularly through the sharing of services and 
premises. 

It is important to note that the bill is not about 
the functions of the sponsored bodies; it fully 
respects their independence while delivering 
significant governance powers to the corporate 
body. 

I am happy to answer any questions that the 
committee has. If I cannot answer them, I am sure 
that Janice Crerar and David Cullum will be able 
to—if not, we are in trouble. 

Linda Fabiani: My first question is basic. The 
Scottish Parliamentary Standards Commissioner, 
the chief investigating officer and the 
Commissioner for Public Appointments in Scotland 
will be reduced to two groups, one of which will be 
the commission for ethical standards in public life 
in Scotland. That will leave the Commissioner for 
Public Appointments in Scotland separate. Why 
are we going from three bodies to two, rather than 
three to one? 

David Cullum (Scottish Parliament Chamber 
Office): In effect, the number will be one. A new 
body with two commissioners, who have discrete 
functions, is being created. The principal reason 
for that is that the chief investigating officer’s 
duties and role— 

Linda Fabiani: I am sorry to interrupt, but I still 
do not understand. Will you explain that again? I 
am mixed up about what is happening with the 
Parliamentary Standards Commissioner, the chief 
investigating officer and the Commissioner for 
Public Appointments and how that relates to the 
commission for ethical standards in public life. I 
am not quite getting something. 

David Cullum: The bill merges the existing 
positions of chief investigating officer and 
Parliamentary Standards Commissioner to form 
one new commissioner. 

Linda Fabiani: Which is the ethical— 

David Cullum: No—it is one new 
commissioner. 

Linda Fabiani: Right. I am sorry—I will not 
interrupt again. 

David Cullum: The existing post of 
Commissioner for Public Appointments is retained, 
but the posts will be put together under one 
commission, so the same support staff will work 
for two commissioners. Each commissioner’s 
functions will be reserved to them, so one 
commissioner will be unable to interfere in the 
other commissioner’s decisions about 
investigations. The commissioners will work 
together on the running and servicing of the 
commission to provide an office and staff. Does 
that make the situation clear? 

Linda Fabiani: So we end up with one 
commission that has two commissioners. 

David Cullum: That is correct. 

Linda Fabiani: Okay. I will think about that for a 
wee while before I ask another question. 

Tom McCabe: Paragraph 322 of the financial 
memorandum refers to increasing opportunities for 
the SPCB, office-holders and the Scottish 
Government to consider further procurement 
savings. Have any estimates been made of what 
those savings could be? 

Trish Godman: The bill will not directly bring 
about such opportunities, but I understand that the 
corporate body shares several contracts with the 
Scottish Government, and arrangements are being 
made to allow office-holders to have access to 
contracts when they are let or re-let. That should 
negate the need for each office-holder to 
undertake individual and resource-intensive 
tendering exercises, which could result in more 
competitive fees being agreed. 

Tom McCabe: Perhaps somewhat strangely, 
the Scottish Government has questioned the 
wording of paragraph 305, because it is concerned 
that it might be liable for appointment costs from 
2013-14. For the record, will you confirm that the 
corporate body will meet those costs? 

Trish Godman: I understand that the Scottish 
Government currently meets such costs centrally 
and that savings will result for the Government in 
future years. We seek a transfer of appointment 
costs, given that the corporate body will incur 
direct costs and that those costs are not included 
in the Standards Commission for Scotland’s 
budget provision. 

Malcolm Chisholm: Paragraph 301 itemises 
transitional costs, which include removal and 
furnishing costs, that amount to an estimated 
£48,000. Who will incur those removal and 
furnishing costs? 

Trish Godman: The furnishing costs arise in 
part because the Commissioner for Public 
Appointments is currently in furnished 
accommodation, so the figure includes the costs of 
required furnishings and fittings. Business system 
changes include the need for a reprogramming of 
the telephone system, enhanced IT hardware and 
software upgrades. They also include the need to 
communicate changes of organisation and 
address to stakeholders, and to get in and get on 
with business planning, awareness raising, 
training and team development. There will also be 
a website redesign. 

Malcolm Chisholm: Will there be scope for 
savings on items such as telephones and banking 
and payroll arrangements, given that there will be 
only one commission? 
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Trish Godman: There will be no savings 
initially, but there will be eventually. 

The Convener: Does Linda Fabiani want to ask 
another question? 

Linda Fabiani: Yes, now that I have had time to 
digest my misunderstanding of what I had read. I 
think that David Cullum was going on to explain 
this, but why was it felt necessary to maintain the 
two commissioners under one commission, rather 
than combining all the posts? Why was it felt 
necessary to retain the Parliamentary Standards 
Commissioner and the Commissioner for Public 
Appointments posts? 

Trish Godman: That is a policy question, which 
is not relevant to the financial memorandum. The 
Review of SPCB Supported Bodies Committee 
deliberated and arrived at the conclusion to which 
you refer. We regarded that as the best way 
forward in terms of what the committee was 
charged with. 

The Convener: It was a nice try, Linda. 

Linda Fabiani: I ask for clarification, convener. 
Given that there is no lead committee for the bill, 
where do we get the opportunity to ask policy 
questions on it? 

The Convener: The opportunity here is to look 
at the financial memorandum, but there may be 
other opportunities in Parliament for you— 

Linda Fabiani: Where? 

The Convener: You may have the opportunity 
through parliamentary questions or committees, or 
direct to the Scottish Parliamentary Corporate 
Body. The purpose today is purely to consider the 
financial memorandum. 

Linda Fabiani: That is fine. It is just that I have 
questions but do not know where to put them if 
there is no lead committee. 

The Convener: I am sure that we will find some 
way round that. 

Trish Godman: Can I help? We can provide a 
briefing to the committee, if it wishes, to clarify the 
situation that Linda Fabiani asked about. However, 
we are just giving evidence on the financial 
memorandum today. 

Linda Fabiani: But there must be recourse for 
parliamentarians to ask the type of question that I 
have asked. 

The Convener: To reassure you, the issues to 
which you refer were considered by another 
parliamentary committee, so they have already 
been investigated. 

Linda Fabiani: That is fine, but I am still 
entitled, not having been a member of that 
committee, to ask questions. Perhaps I will have 

the opportunity to do so when the bill comes back 
to the Parliament. 

The Convener: I am sure that you will. 

Malcolm Chisholm: To whom are we sending 
our report on the financial memorandum? 

James Johnston (Clerk): The committee will 
report directly to the Parliament. 

Malcolm Chisholm: How will the bill progress 
through the Parliament? 

James Johnston: There will be a stage 1 
debate. 

Malcolm Chisholm: Who will deal with the bill 
at stage 2? 

James Johnston: The lead committee has not 
been agreed yet. It will be a matter for the 
Parliamentary Bureau to refer the bill to a 
committee. However, the lead committee is likely 
to be the Finance Committee. 

Linda Fabiani: Oh, right, so I can ask my 
questions next time, then. 

The Convener: This is a case of the biter bitten. 
Instead of our asking the witnesses questions, the 
questions are coming the other way. 

Linda Fabiani: I am frightened now. 

The Convener: Members have no more 
questions. Do our witnesses wish to make any 
final comments? 

Trish Godman: No, thank you. 

The Convener: Thank you for your presence 
and evidence today. 
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Decision on Taking Business in 
Private 

15:58 
The Convener: The final item is to consider 

whether to take our draft report on the financial 
memorandum to the Scottish Parliamentary 
Commissions and Commissioners etc Bill in 
private at future meetings. I propose that we do 
so. Is that agreed? 

Members indicated agreement. 

Meeting closed at 15:59. 
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Subordinate Legislation Committee 
 

Remit and membership 

 
 
Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter; 
 
(iii) Pension or grants motion as described in Rule 8.11A.1; 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
 
Membership: 
 
Jackson Carlaw 
Margaret Curran 
Bob Doris 
Helen Eadie 
Rhoda Grant 
Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
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Committee Clerking Team: 
 
Clerk to the Committee 
Douglas Wands 
 
Assistant Clerk 
Jake Thomas 
 
Support Manager 
Stephen Fricker 
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SP Paper 407 1 Session 3 (2010) 

 

 
 

Subordinate Legislation Committee 
 

19th Report, 2010 (Session 3) 
 

Scottish Parliamentary Commissions and Commissioners etc. Bill at Stage 1 
 
The Committee reports to the Parliament as follows— 
 

1. The Subordinate Legislation Committee considered the delegated powers 
provision in the Scottish Parliamentary Commissions and Commissioners etc. Bill  
(“the Bill”) at its meeting on 16 March 2010.  The Committee reports to the 
Parliament on the provision under Rule 9.16.3 of Standing Orders. 

2. The Non-Executive Bills Unit provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.1  

3. The Committee considered each of the delegated powers provisions in the 
Bill.  

4. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers provisions in schedule 2, paragraph 1(b) and 
(c), and schedule 5, paragraph 10.  (Schedule 5, paragraph 10 removes a power.)  

5. The Bill also contains several proposed powers of direction.  These are 
largely powers of the Parliamentary corporation or the Scottish Ministers to issue 
directions on matters connected with the functions or activities of devolved public 
bodies affected by the Bill‟s reforms.  They are not delegated powers to make 
subordinate legislation, and as such need not be covered in the DPM. 

6. The Committee determined that it did not need to draw the attention of the 
Parliament to the direction-making powers in sections 6(1), 15(4), 22(1), 23, 24, 
25(7), schedule 2, paragraphs 6, 14, and 16; schedule 3 paragraph 16; schedule 
4, paragraph 6 and 13; schedule 5, paragraphs 3, 11 and 13, and schedule 6, 
paragraph 8. 

 

                                            
1
 Delegated Powers Memorandum („DPM‟) 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 63   Session 3 
 

Meeting of the Parliament 
 

Wednesday, 24 March 2010 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Scottish Parliamentary Commissions and Commissioners etc. Bill: Trish 
Godman moved S3M-5681—That the Parliament agrees to the general principles of 
the Scottish Parliamentary Commissions and Commissioners etc. Bill. 
 
After debate, the motion was agreed to (DT). 
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Scottish Parliamentary 
Commissions and 

Commissioners etc Bill: Stage 1 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
5681, in the name of Trish Godman, on the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill. We have no flexibility in 
the debate. We can take a little time, but not a lot, 
out of the next debate, so I ask members to stick 
pretty closely to the times that they are given. 

14:04 
Trish Godman (West Renfrewshire) (Lab): It 

gives me great pleasure to open this stage 1 
debate on the Scottish Parliamentary 
Commissions and Commissioners etc Bill. I do so 
from the front bench—I want to put that on the 
public record because I have never been on the 
front bench before and I do not think that I will ever 
be on it again.  

Members might remember that, back in 
November 2008, an ad hoc committee of the 
Parliament was established to consider and report 
on the terms and conditions of the office-holders 
and the structure of the bodies that are supported 
by the Scottish Parliamentary Corporate Body. In 
addition, the committee was tasked with 
considering any proposals to include new 
functions or arrangements. The Review of SPCB 
Supported Bodies Committee—which I will refer to 
as the RSSB committee—published its report on 
21 May 2009. The report contained a number of 
recommendations, some of which required 
legislation to give effect to them. Members may 
recall that the Parliament debated and agreed to 
the RSSB committee‘s report on its inquiry in June 
of last year. 

As members know, the committee bill process is 
slightly different from that for other bills: the 
Parliament scrutinises the committee‘s report on a 
proposal and reaches agreement on its findings 
before moving to a stage 1 debate; unlike with 
other bills, there is no requirement for a committee 
to report on the general principles of a committee 
bill at stage 1. 

The parliamentary debate on the committee‘s 
report in June 2009 allowed the Parliament to 
scrutinise the committee‘s work and 
recommendations. Today, we have the opportunity 
to debate the general principles, now that we have 
the full details of the bill before us. I am pleased 
that we are debating the general principles of a bill 
that has been introduced to provide the necessary 
legislative force to make changes to office-holders‘ 
accountability and governance; to establish a new 
standards body; and to transfer the functions of 

the Scottish Prisons Complaints Commission to 
the Scottish Public Services Ombudsman. It is 
important to note that the bill is not about the 
functions of the SPCB-supported bodies; the bill 
fully respects their independence while delivering 
significant governance powers to the SPCB. 

Members will note the level of detail in the bill. I 
would like to cover the main provisions in a little 
more detail. To enable the corporate body to 
undertake its scrutiny role effectively, and in light 
of the previous Finance Committee‘s 
recommendations, the bill provides for the 
governance arrangements to be brought into line 
with those in the Scottish Commission for Human 
Rights Act 2006 and enhances the provisions in 
that act to provide that proposals covering 
expenditure, the appointment of staff and the 
location of offices shall be subject to the approval 
of the corporate body and requires strategic plans, 
with costings covering three to four business 
years, to be laid before Parliament. 

The bill also provides for the functions of the 
Scottish Prisons Complaints Commission to be 
transferred to the Scottish Public Services 
Ombudsman and put on a statutory footing and 
includes some ancillary amendments to the 
Scottish Public Services Ombudsman Act 2002 to 
assist with the interpretation of certain provisions. 

The bill provides for the establishment of a new 
standards body, which is to be known as the 
commission for ethical standards in public life in 
Scotland. As a result, the posts of Scottish 
Parliamentary Standards Commissioner and chief 
investigating officer—which are both part time —
will be combined into a single, full-time post and 
renamed the public standards commissioner for 
Scotland. The post of Commissioner for Public 
Appointments in Scotland will be renamed the 
public appointments commissioner for Scotland. 
The two new commissioners will be appointed by 
the corporate body, subject to the agreement of 
the Parliament, and provided with the property, 
staff and services that they need to fulfil their 
functions by the new commission. Their existing 
functions, staff and liabilities will transfer when that 
body is established. 

No changes to the reporting arrangements for 
the new commissioners of the standards body are 
proposed. Investigative reports relating to MSPs 
will continue to be sent to the Standards, 
Procedures and Public Appointments Committee, 
and reports relating to councillors and other 
elected members will be sent to the Standards 
Commission for Scotland; the public appointments 
commissioner will continue to report to the 
Standards, Procedures and Public Appointments 
Committee about matters relating to public 
appointments in Scotland. 
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The bill will not, initially, result in a startling 
reduction in overall running costs, largely because 
of the start-up costs for the new commission for 
ethical standards in public life in Scotland, but 
there will be savings in future years compared with 
the cost of running three separate bodies. The 
early estimate is of a reduction of between 
£18,000 and £25,000 in accommodation costs and 
a further £10,000 saving as a result of the merging 
of the posts of chief investigating officer and 
Scottish Parliamentary Standards Commissioner, 
both of which are part time. Significant savings will 
arise from the SPSO taking over the prison 
complaints function—£163,000 in the first full year. 
In addition, there is potential for future savings 
once the corporate body receives its new powers, 
particularly in relation to the sharing of services 
and premises. 

The Finance Committee has considered and 
reported on the financial memorandum to the bill 
and is content that the information in it is an 
accurate reflection of the costs that will arise from 
the bill. The Subordinate Legislation Committee 
has considered the delegated powers under 
schedules 2 and 5 and is content. I thank the 
members of those committees for their 
consideration of those matters. 

I thanked my fellow members of the RSSB 
committee during the debate in June last year, but 
I repeat those thanks at this culmination of a 
considerable piece of work. My thanks also extend 
to the clerks and legal advisers who supported the 
committee and enabled the introduction of the bill. 

The package of measures in the bill will not only 
improve the accountability and governance of 
corporate body-supported bodies and deliver 
benefits to the public through better performance 
and easier access to the services they provide, 
but, over time, produce savings and thereby 
reduce public expenditure. 

I move, 
That the Parliament agrees to the general principles of 

the Scottish Parliamentary Commissions and 
Commissioners etc. Bill. 

14:12 
The Minister for Parliamentary Business 

(Bruce Crawford): Like Trish Godman, I am 
speaking from the front bench. As I took my place, 
Ross Finnie quipped that it must be my big day 
because, usually, I just formally move motions. If 
this is my big day I wish that a lot more of our 
colleagues were here to share the excitement with 
us and have the pleasure of speaking in the 
debate. 

I make light, but we are talking about an 
important bill. It was interesting to hear Trish 
Godman‘s summary. She highlighted the strong 

links between the bill and what the Government is 
working hard to achieve for Scotland. We have 
already acted to simplify the public sector 
landscape and improve approaches to public 
services in Scotland. Not least of those actions is 
the Public Services Reform (Scotland) Bill, which, I 
hope, the Parliament will conclude tomorrow. We 
are therefore pleased that the RSSB committee 
has considered improving the landscape and the 
relationship with parliamentary bodies. 

We can be assured that, as Trish Godman said, 
the bill comes after a great deal of hard work and 
thorough thought. In 2006, the Finance Committee 
considered in detail the accountability and 
governance arrangements for the parliamentary 
commissioners. The Finance Committee‘s work 
informed the independent review that was carried 
out by Professor Lorne Crerar. When the 
Parliament debated the Crerar report in 2007—
another exciting debate that I took part in—we all 
endorsed the vision of a risk-based and 
proportionate approach to scrutiny with the user 
placed at the centre. 

The bill is aligned with Lorne Crerar‘s direction 
and the Government‘s aims. The Government 
therefore welcomes the bill and will support it as it 
goes through the Parliament. I am sure that there 
is a great sigh of relief at that. The bill is to be 
welcomed as it will contribute to the simplification 
of the public bodies landscape and make things 
easier for the public. That is what the process 
must always be about. The independence and 
effectiveness of the roles of the parliamentary 
commissioners will be enhanced significantly. 
Crucially, the operational independence of all 
parliamentary commissioners will remain 
unchanged, although the bill will introduce a more 
consistent approach to accountability for all the 
commissions. That will make the relationship more 
akin to the one that the Government has with our 
public bodies. 

Trish Godman rightly mentioned the changes to 
the complaints-handling system with regard to 
prisoners. The provisions on that are part of a 
wider set of changes to the system of complaints 
handling for all Scottish public services. That 
delivers on commitments to take forward 
recommendations that arose from the post-Crerar 
report by Douglas Sinclair, which considered 
complaints handling across public services. 

In the debate on the RSSB committee report in 
June last year, the Government welcomed the 
proposal that the SPSO should take on the new 
role of designing and implementing a single set of 
principles for complaints procedures. It is clear 
that no other single organisation is as well placed 
or as well established as the SPSO to take on that 
role. That is being achieved through the Public 
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Services Reform (Scotland) Bill, as recommended 
in the RSSB committee report, and it will lead to a 
more streamlined and accessible approach to 
complaints handling across public services. 

Trish Godman touched on the financial 
implications. It is clear that, as with all the actions 
that we undertake that will impact on public 
services, we must continue to look for savings and 
efficiencies to be achieved through the changes 
that we make. It is clear that the real savings to be 
achieved through the bill will come from 
organisations that undertake activities more 
effectively and efficiently through working together 
and sharing best practice. 

The proposals in the bill will involve some 
realignment of how resources are split between 
the Government and the Parliament. The 
Parliament will need to reassess the level of 
resource that it requires from the Scottish block 
each year to resource the functions that its 
commissions take on from bodies that were 
previously funded by the Government. That means 
that there will probably be no overall saving to the 
Government from the proposals, but we all know 
that making savings is essential in order to 
balance the public finances. The reduction in 
bodies and the potential for the greater 
streamlining of accommodation and greater 
opportunities for parliamentary commissioners to 
share support services and resources provide 
scope for future efficiencies by the Scottish 
Parliamentary Corporate Body. 

The real benefit of the bill will come from the 
Parliament‘s ability to set, for the first time, 
consistent standards across all our parliamentary 
bodies. Every part of the public sector must 
manage its resources responsibly and deliver 
maximum value for the public purse, and all our 
public services must, without exception, provide 
good-quality public services that are valued by 
their customers. They must also ensure that 
efficiencies are applied consistently and 
proactively across the whole public sector and 
across all corporate or common services. 

In conclusion, I repeat the Government‘s support 
for the bill, which is a key milestone in a shared 
journey that started in 2006. Four years on from 
the original Finance Committee report and nearly 
three years after the external scrutiny steps that 
were undertaken by Professor Crerar, the bill is a 
positive step that I am glad to support. 

The Presiding Officer: I call Johann Lamont, to 
open on behalf of the Scottish Labour Party. She 
has four minutes. 

14:18 
Johann Lamont (Glasgow Pollok) (Lab): For 

once I am not devastated to discover that my time 
is tight and that I must keep to it. I will have done 
remarkably well if I manage to speak for four 
minutes. 

On behalf of the Scottish Labour Party, I 
welcome the opportunity to speak in this debate 
and to record our support for the general principles 
of the bill. If I came into the chamber with a spring 
in my step it was because of the opportunity for a 
reunion with my good friends on the Review of 
SPCB Supported Bodies Committee. We may 
divide on many things, but I think that our shared 
experience will go with me to the grave. 

To be serious, I recognise the role of the clerks 
and the convener in supporting us and taking us 
through a difficult process. The process was 
difficult simply because the language that was 
used to deal with the important issues was not 
easy. The bringing together of those things made 
the process such a challenge. 

It is true that most of the debate on the general 
principles of the bill has been rehearsed and that 
there has been agreement. I do not think that 
there will be a dispute about those general 
principles. The committee had to adjudicate and 
come to decisions on difficulties, challenges and 
conflicting views. Not everyone will be happy with 
those decisions, but they reflected the balance of 
concerns throughout the Parliament and beyond 
about what was suggested. 

No one can disagree with the aim of increased 
efficiency, but as I said in the previous debate we 
must be careful that efficiencies are not made at 
the cost of the service we wish to deliver and that 
the service itself, as well as its accessibility and 
transparency are real, not theoretical. We must 
also ensure that commissions and commissioners 
are supported to do their job properly and that 
their role is understood beyond this debating 
chamber. 

Reflecting again on these issues, I believe that 
we must remember that these bodies came into 
existence not out of malice or with some 
malevolent intent but for a purpose. As a result, it 
will never be easy to declutter the landscape by 
trying to get rid of them; people will always want to 
be reassured that the need for which they exist is 
still being met. That is particularly true of the 
commissioner for children and young people. We 
must also remember that commissioners play a 
variety of roles. Although they grew up in different 
ways, they were established for a particular 
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purpose and we must ensure that, no matter what 
structure is put in place, that purpose remains. 

There is no point in having the kind of one-stop 
shop that people have suggested and discussed if 
no one knows where it is, understands its purpose 
or realises that it exists to help them in their 
everyday lives. It would be a problem for the 
bodies that deal with complaints or rights if it 
turned out that those who understand how to 
complain or to fight for their rights are able to 
access support while those who need the 
confidence to do so are absent from the process. 
The challenge will always be to ensure that, 
instead of simply giving people a place to go at the 
end of the process after things have gone wrong, 
these bodies reach out into communities to those 
who deserve support and services that meet their 
needs. 

I support the suggestion in the bill, as 
recommended by the committee, that the test for 
any further proposals for commissions or 
commissioners should be whether the particular 
function can be done by existing bodies and 
whether it is possible to do things together or in a 
different way. Finally, just because there are 
external champions fighting for children, older 
people or whatever, that does not mean we should 
not have champions inside Government—and, 
indeed, inside Parliament—doing the same. We 
need to structure the responsibilities of 
Government in such a way as to ensure that those 
champions exist. 

I thank those who have helped us to get to this 
stage and am happy to lend our support to the 
bill‘s general principles. 

14:22 
Jackson Carlaw (West of Scotland) (Con): 

Presiding Officer, I hope that you will permit me to 
begin by saying that Trish Godman‘s opening 
speech and the contribution from Labour‘s front 
bench are without exception the finest that I have 
yet witnessed in my time in this Parliament—and I 
say that with all the sincerity that I know her very 
good friend Anne Moffat would be able to muster. 
Paying tribute to Mrs Godman, I believe that she 
has very helpfully and succinctly laid out the bill‘s 
terms and the work of the committee that she 
convened. 

I confirm at the outset that the Scottish 
Conservatives welcome the bill and support its 
general principles. It reflects in part the 
recommendations of the RSSB committee, of 
which I was pleased to be a member and whose 
report we debated last June. Other perhaps more 
controversial matters that we discussed and made 
recommendations on at the time are being 
addressed elsewhere, particularly in the Public 

Services Reform (Scotland) Bill, stage 3 of which 
will be concluded tomorrow. 

The measures before us reflect in all but name 
the RSSB committee‘s conclusions. With regard to 
the variation of the name of the new body—either 
the commission for ethical standards in public life 
in Scotland, or CESPLS, or the public life and 
appointments commission Scotland, or PLACS—I 
make no complaint. You pays your money, you 
takes your choice. Essentially, the end result is the 
same and represents a sensible reform that 
benefits the public by reducing administration and 
complexity while improving accountability and 
governance. The SPCB has a responsibility and a 
duty to ensure that economies of scale, however 
modest, are realised and that the examination of 
the new annual report meets the Parliament‘s 
requirements. 

We also support the endeavour to harmonise 
the terms and conditions of members of the 
Standards Commission for Scotland with the 
office-holders and members of the other SPCB-
supported bodies. The proposals might appear 
quite dry, minor, even technical but, like other 
members of the RSSB committee, I continue to 
believe that such changes will continue to be 
important to those who currently hold office and 
might well be influential in attracting talented 
successors. 

We support the changes that are designed to 
improve the operation of the Scottish Public 
Services Ombudsman and the intention to transfer 
to it the functions of the Scottish Prison 
Complaints Commission. We welcome the fact 
that that will place the SPCC on a statutory footing 
for the first time. In particular, we endorse the 
changes to the SPSO that will offer access to a 
wider range of outcomes and options for reporting, 
including the discretion to determine to discontinue 
an investigation and to decide whether in those 
circumstances to send a report to ministers or to 
lay any report before the Parliament. 

Having read the Official Report of last June‘s 
debate on the recommendations of the Review of 
SPCB Supported Bodies Committee, I would like 
to return to one theme that recurred in many of the 
contributions to that debate: the future of 
Scotland‘s Commissioner for Children and Young 
People and of the Scottish Human Rights 
Commission. During the working life of the 
committee, sustained representations were made 
that those functions should not be merged. They 
were almost always from those who wished to see 
the commissions remain separate as a matter of 
principle, not as a matter of practicality. In the 
event, a merger was not recommended by the 
committee and is not part of the bill, but it would 
be wrong to conclude that such an outcome was 
inevitable, far less that it was enthusiastically 
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arrived at. In truth, there was considerable 
discussion as to whether such an amalgamation 
might not be appropriate as well as, undoubtedly, 
a collective lack of enthusiasm at the prospect of 
further future commissioners—for example a 
victims commissioner or an old people‘s 
commissioner—for causes that are often 
championed as being ideal candidates. The 
establishment of a new rights commission had 
some appeal. However, essentially for practical 
reasons such as the relative age of the newly 
established Scottish Human Rights Commission, 
no recommendation was made at that time. It was 
not an issue of principle. It is important to make 
that point explicitly, as that may well be unfinished 
business. 

For the moment, I join Trish Godman in thanking 
the clerks and committee colleagues and I thank 
her for steering us through our deliberations. I 
agree that the bill gives effect to sensible 
proposals that are supported on all sides and that 
can now be progressed. We will be content to 
support the bill today. 

14:26 
Ross Finnie (West of Scotland) (LD): I am 

pleased to take part in today‘s debate. That 
pleasure is only increased by knowing that we are 
taking part in a debate that is also Bruce 
Crawford‘s big day. This is also an important 
debate, so the bill should not be dismissed simply 
because its contents include some highly technical 
matters. 

I want, first, to reflect on the structure and 
history of the Review of SPCB Supported Bodies 
Committee, which made the recommendations on 
which the bill is based. It is important to remember 
that the commissions and commissioners that the 
bill deals with are bodies that are responsible to 
the Parliament rather than to the Government. 
Therefore—if I may add to the historical note that 
the committee convener, Trish Godman, outlined 
in her opening remarks—one of the reasons the 
RSSB committee was established was to reflect 
the fact that it was not appropriate for the 
Government to make recommendations on bodies 
that were instituted to be responsible to the 
Parliament. It is for the Parliament to give due and 
careful consideration to the future of such bodies. 
That is an important point, to which I will return in 
a moment. 

The outcome of the bill, as Jackson Carlaw and 
others have described, will be to give effect to the 
principal recommendations of the committee. 
However, rather than use the two acronyms that 
Jackson Carlaw helpfully provided—indeed, I shall 
avoid them for reasons that he might wish to 
reflect upon when he reads the Official Report of 
today‘s debate in the morning—I shall continue to 

refer to the new body as the commission for 
ethical standards in public life in Scotland. That 
was an important recommendation from the 
committee. Equally important, as the committee 
convener pointed out in her opening speech, is the 
issue of the accountability and governance 
arrangements, which the bill will harmonise and 
simplify across the piece. An even more important 
point is that the financial accountability of such 
bodies will be very seriously underpinned. 

As Jackson Carlaw said, final decisions on 
these at times highly complex matters, especially 
whether further bodies could be merged, rested on 
arguments that were very finely balanced. I 
concede that point. The bill does not rule out the 
possibility that such matters might be returned to. 
An interesting feature—I also made this point in 
my speech in last June‘s debate on the 
committee‘s report—is that although our 
committee was not charged with looking at the 
functions of the bodies, it was nevertheless 
impossible for us to consider how to improve the 
day-to-day running and management of the 
bodies, or indeed their possible merger, without 
having regard to whether our proposals would 
affect the discharge of the functions that had been 
given to those bodies. That was not a simple 
matter and, as the committee report shows, the 
committee was divided on a number of occasions. 

My sadness is that this might be the last 
occasion on which the Parliament will address 
these issues in the way that it has done hitherto. I 
have not found any fault with the process. The 
argument was finely divided, but the committee 
gave the matter due diligence and produced its 
report. Unfortunately, the Public Services Reform 
(Scotland) Bill, if passed, will mean that matters 
will be dealt with in a very different way—they will 
be instigated either by the Government or by the 
Government giving a nudge to the corporate body. 
That seems to me to interfere with the essential 
distinction between the rights of the Parliament to 
consider its own affairs and the actions of the 
Government. I know that we do not agree with the 
Government on that matter—I appreciate that 
there is a fundamental disagreement on it—but I 
am strongly of the view that part 2 of the Public 
Services Reform (Scotland) Bill is not consonant 
with the independent approach of the Parliament. 
The process did not show that there cannot be 
due rigour and performance or that the Parliament 
cannot instigate ideas. There are important 
distinctions, which ought not to be lost. 

Stewart Maxwell (West of Scotland) (SNP): I 
am interested in the line of argument that you are 
developing—or appear to be developing—about 
the difference between the Parliament and the 
corporate body. It seems to me—you might want 
to correct me if I am wrong— 
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The Presiding Officer: I am sorry, Mr Maxwell, 
but you should speak through the chair, rather 
than to the member directly. 

Stewart Maxwell: I apologise, Presiding Officer. 
The member seems to be arguing that there is a 
difference between the Parliament and the 
corporate body. As far as I can see, the corporate 
body represents the interests of members of the 
Parliament. There is a distinction between the 
corporate body and the Government. I would have 
thought that the corporate body was the 
appropriate place for the decisions and actions 
that we are talking about to be taken. 

Ross Finnie: The argument is not one that I am 
developing today but one that I have developed for 
some time, in the Review of SPCB Supported 
Bodies Committee and during the debate on the 
committee report. The distinction that I am drawing 
is that the corporate body has an important role, 
which is laid out in statute, but it is not 
representative of the Parliament in all matters of 
policy and so on. It has the serious duty of 
discharging the management of the Parliament 
and dealing with other extremely important 
matters, but it does not have a policy role. The 
commissioners and their functions are matters of 
policy. I am certainly not aware of people being 
put on the corporate body to deal with those 
matters. We can have a separate debate on that. I 
understand the point that Stewart Maxwell makes, 
but I come at it from a different angle. 

The Presiding Officer: You should conclude 
now. 

Ross Finnie: Yes, I am aware of that, Presiding 
Officer. The Liberal Democrats wholly support the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill and we certainly hope that 
it will pass with the Government‘s blessing, which 
it has just given, with due speed and in its present 
form. 

14:33 
Jamie Hepburn (Central Scotland) (SNP): It is 

with considerable delight that I rise to speak in this 
debate. Unlike every other speaker thus far, I do 
so from the back benches, to which I am well 
accustomed. In the debate on the committee 
report on 18 June 2009, I, and other members, 
said that the matters that we were discussing 
would have to be considered further at a later 
date—and here we are doing so today. I 
suggested at the time that fresh faces would be 
required, but it is clear that the various party whips 
disagreed, because many of the members who 
spoke in that debate, including me, find 
themselves doing so again today. 

I served as the deputy convener of the 
committee and, like other members, I thank 

colleagues on the committee, the clerks and the 
witnesses for making the inquiry process good, 
thorough and rigorous. The work continues; it is in 
the good hands of the committee convener, who is 
gracing the front bench today, instead of sitting in 
her usual spot in front of us. We are now 
considering the bill. It is clear that the bill and the 
committee process build on work that went before. 
The committee considered a number of previous 
inquiries and reports, such as the Audit Scotland 
report ―Scottish Parliamentary Corporate Body 
Ombudsman/Commissioners Shared Services‖, 
the previous Finance Committee‘s inquiry into 
accountability and governance, the Crerar report, 
the Sinclair report and the Scottish Commission 
for Public Audit‘s ―Review of the corporate 
governance of Audit Scotland‖—all very catchy 
titles. It is clear that the process has not taken 
place in isolation and that it continues work that 
has been done before. 

It is important to make it clear that, although the 
committee and the bill propose some structural 
changes, there will be no significant changes to 
the service that the proposed new bodies will offer, 
notwithstanding the merger of the Scottish Prison 
Complaints Commission into the Scottish Public 
Services Ombudsman‘s role. It is clear that, under 
the proposals, there will be no dilution or 
diminution of the service that the bodies offer. 

However, some sensible changes are proposed. 
They include harmonisation of the terms and 
conditions of the various office-holders. It was 
clear to the committee that, because the 
commissioners were created in legislation one by 
one, there were significant differences in their 
terms and conditions. The committee did not think 
that that made sense, so terms and conditions will 
be harmonised. That is a sensible position. 

Office-holders‘ work should also be subject to 
greater and more rigorous scrutiny—without 
interference—by committees of the Parliament. 
The Parliament pays for that work, so it is right 
that the Parliament should scrutinise it. It is worth 
reflecting on the circumstances in which we are 
debating the bill. Tomorrow we will debate the 
Public Services Reform (Scotland) Bill, so there is 
a wider context to the provisions of this committee 
bill; other work is being done on the landscape of 
public bodies. We welcome the fact that, as Bruce 
Crawford indicated, the Government will co-
operate with the committee on the bill. 

I intended to say a little about cost savings, but I 
am swiftly running out of time. 

The Presiding Officer: You may continue. 

Jamie Hepburn: Members will be delighted to 
hear that I have additional time. 

The main thrust of the committee‘s review was 
not to achieve financial savings, but we should 
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reflect on the fact that there will be savings. It is 
anticipated that the early transfer of prison 
complaints to the ombudsman will produce 
savings of around £37,000 in the financial year 
2010-11, £163,000 in 2011-12 and £174,000 
annually thereafter. In addition, it is anticipated 
that there will be on-going savings of 
approximately £10,000 per annum when 
administrative support for the public standards 
commissioner for Scotland is provided by the staff 
of the new commission for ethical standards in 
public life in Scotland and the part-time posts of 
the Scottish Parliamentary Standards 
Commissioner and the chief investigating officer 
are merged into one full-time post. Those savings 
may seem small within the overall landscape of 
public spending in Scotland, but they are welcome 
nonetheless in an era when every penny counts. 

There has been a good start to the bill process 
at stage 1. I look forward to the continuation of that 
process and to concluding the committee‘s work, 
but I suggest that fresh faces will be required at 
the stage 3 debate. I hope that I will be listened to 
this time. 

14:38 
Paul Martin (Glasgow Springburn) (Lab): I 

extend to Bruce Crawford best wishes for the rest 
of his big day. May there be many more, at least 
until 2011; I hope that there will not be many more 
after that. 

It is clear to me, having read the many reports 
that have been part of the process, that we are 
developing this legislation for the right reasons 
and in the best interests of our constituents who 
use the commissioner services that we are 
debating today. The bill is an example of the 
Parliament revisiting legislation that has been 
passed previously; perhaps we do not do that 
enough. Today I am taking the opportunity to 
interrogate such legislation. 

In a recent debate on the subject, my colleague 
Johann Lamont stated: 

―I am entirely sceptical towards most things about life, I 
was equally sceptical about the role of commissioners, and 
I was open minded about the options that were identified by 
the corporate body‖. 

I reassure Johann Lamont that she is in good 
company, as being sceptical is the norm in the 
Parliament. 

On a serious note, there is no room for 
complacency. We should make no apologies for 
seeking to improve the role of our commissioners 
in our local communities. Given the current 
economic climate, it is important that we recognise 
that the SPCB-supported bodies are responsible 
for expending £7.5 million a year, so we should 
take every step possible to improve the 

governance arrangements. The bill provides the 
foundations for us to improve the arrangements 
and is a step in the right direction. 

The bill will allow the SPCB to direct the public 
bodies or office-holders to share premises, staff, 
services or other resources. That will allow the 
SPCB to rationalise the number of premises that 
the bodies use. There are opportunities to identify 
ways in which services such as human resources, 
payroll and finance can be shared. The approach 
will provide many opportunities to make best use 
of resources and to consider ways in which we 
can improve service delivery to members of the 
public. 

During the debate and other recent debates on 
the issue, many colleagues have recognised the 
need for commissioners to be operationally 
independent. However, several colleagues have 
made the fair point that that should be balanced by 
ensuring that the Parliament‘s interests are 
considered. As members have said, we cannot be 
seen to be writing a blank cheque. The bill will 
provide the opportunity for scrutiny. As many 
members have alluded to, the process of holding 
commissions and commissioners to account will 
not dilute their independence. The opportunity for 
parliamentary committees to play a more 
prominent role in that is an important step. The 
process will provide a public record of the 
commissioners‘ role in our communities. There will 
be opportunities for commissioners to be held to 
account in a useful and constructive way that will 
allow them to provide more information. 

This stage 1 debate is not a headline-grabbing 
debate such as the budget debate that is taking 
place in another place. However, it is a useful 
contribution to the discussion that has taken place 
for several years on the role of commissioners. 
The bill provides a useful foundation to allow us to 
make our commissioners more effective and 
accountable. 

14:43 
Hugh O’Donnell (Central Scotland) (LD): 

Having listened to the speeches from members of 
the committee that investigated the matter, I find 
that their excitement and enthusiasm for the 
process make me regret that I did not volunteer for 
the role. 

Ross Finnie: Hear, hear. 

Bruce Crawford: Hugh O‘Donnell now has that 
role. 

Hugh O’Donnell: I might live to regret that 
enthusiasm. 

In all seriousness, we are fortunate that the 
structure of our commissioners and commissions 
means that they are accountable to the Parliament 
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and not to the Government, which is just as it 
should be. Like my Liberal Democrat colleague 
Ross Finnie, I am pleased that the independence 
of the roles will be retained, particularly in relation 
to standards, as we all know that there are serious 
questions about standards in the public sphere 
these days. The clear separation of functions 
should be welcomed. 

Paul Martin commented on the understanding 
that constituents might have. I was elected in 
2007, but I have been involved with the Parliament 
since its inception in 1999 and I have always been 
struck by the plethora of places to which members 
can direct constituents for expert advice. The 
situation is more than confusing and it can 
become a hurdle. 

I hope that the bill will clarify the position, but it 
is incumbent on all elected members of the 
Scottish Parliament to ensure that we have a firm 
grasp of where to direct people when they have a 
complaint to make. I think that the proposed 
legislative framework will facilitate that. I think that 
it was Johann Lamont who said that the purpose 
of the commissions must remain the same. It is 
important that people understand their purpose 
and what they can and cannot do. We all have a 
duty to ensure that they do. 

On the downside, I have expressed no more 
than a passing concern about the merging of the 
existing commissions from a human resources 
point of view. We do not want to lose the expertise 
that they have built up over the years. It is critical 
that, when the mergers and relocations take 
place—if that is what happens—we do not lose the 
extremely valuable expertise that the current 
commissions have in their fields. 

I am not sure that I can say much more to make 
my speech as exciting as those that have already 
been made. Consequently, I reiterate the Liberal 
Democrats‘ support for the general principles of 
the bill. 

14:46 
Jackson Carlaw: As someone who heard the 

budget statement that was made elsewhere, I can 
reassure Paul Martin that this afternoon‘s debate 
has been every bit as exciting and racy as 
anything that emerged in that. 

I have just two points to make. I want to build on 
the point that I developed earlier about the 
possibility of Scotland‘s Commissioner for Children 
and Young People and the Scottish Human Rights 
Commission merging. Rereading the Official 
Report of the debate that we had when the ad hoc 
committee‘s report was published, I was struck by 
what Des McNulty said about economies of scale. 
He argued that such a merger might prove to be 
sensible or even necessary in the light of the 

financial pressures that we would inevitably face in 
the immediate future. We cannot remain indifferent 
to those pressures. 

In the view of Scottish Conservatives and of the 
committee, there are examples of good working 
practice by the existing commissions, certainly in 
the case of the Commissioner for Children and 
Young People but, in themselves, those are not 
prima facie justifications for the existence of 
separate commissions. Therefore, those who are 
pleased that no merged rights commission 
proposal has been made at this time should 
understand that, for some of us at least, that is not 
a matter of principle but one of practical politics, 
given that the Scottish Human Rights Commission 
is at an early stage of its life. It is my view that a 
combined rights commission is a possible option in 
the near to medium term and that, arguably, it 
could be desirable. 

Beyond that, I feel that I ought to demand an 
explanation of the minister when he sums up. 
Ross Finnie was obviously slightly discomfited by 
the acronyms to which I drew members‘ attention. 
The committee is entitled to know why the 
Government chose to spurn, to toss aside and to 
deride the committee‘s recommendation to create 
a public life and appointments commission 
Scotland, or PLACS, in favour of the CESPLS 
option. Why was the minister attracted to CESPLS 
rather than PLACS? I leave that thought ringing in 
his mind. Given that I, together with the other 
speakers in the debate, to whom I pay tribute, 
have milked the subject dry, I will rest. 

14:48 
Johann Lamont: It may say something about 

my very sad life that I have enjoyed this 
afternoon‘s debate. In relation to what Jamie 
Hepburn said about fresh faces, I am always 
reluctant to admit my age but, sadly, my face 
confesses it for me. I can attribute this particularly 
unfresh face to the work of the committee only in 
small part; it is probably mostly the result of a life 
too much of which has been spent having 
arguments about politics. 

The issue of acronyms and what we call things 
is important. For the life of me, I found it extremely 
difficult to keep in my head what the proposals 
were and to understand them. It was like reading 
Tolstoy and always having to go to the back of the 
book to find out who everyone was. There is a 
serious point at stake. If we do not understand the 
system and do not get it, how on earth do we 
imagine that anyone who wants to use the 
services in question will have any confidence that 
they know where to go? There is a general point 
about setting up bodies and then not willing the 
means to ensure that they make sense to those 
for whom they are supposed to address problems. 
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The proposal for an annual report is important 
and, in that respect, I urge committees to have a 
proactive relationship with commissioners and 
commissions. Although the debate over 
independence and accountability is difficult—after 
all, people sometimes claim independence when 
they are asked to justify what they are doing—the 
balance can be managed if the committees 
themselves play an active role. 

I repeat that these bodies must not only serve 
the individuals who go to them but teach general 
lessons about our standards in public life and the 
quality of services that are delivered. If that does 
not happen and we continue only to address 
individual complaints without recognising patterns 
of disadvantage or inequality where people are 
unable to be proactive on their own account, we 
will be serving those people badly. 

On whether Scotland‘s Commissioner for 
Children and Young People and the Scottish 
Human Rights Commission should be brought 
together in future, Jackson Carlaw was entirely 
right to point out that the current situation might 
not be for ever. The members of the committee 
came to the same conclusion for different reasons, 
with some saying, ―Maybe, but not yet,‖ and others 
highlighting the reason why they were separate. 
However, the people in those roles will have to 
make the case either for staying as they are now 
or for change. If they are doing their jobs as they 
are at the moment and if they are not duplicating 
each other‘s work, they will survive. After all, the 
test will be whether they are working, which brings 
us back to the issue of accountability. 

In response to Ross Finnie‘s concerns about the 
future and Stewart Maxwell‘s comments, I have to 
say that I find it interesting that the SPCB gave 
committee members the task of testing their 
thoughts against the SPCB‘s own plan. In the end, 
we did not agree with it and the concern is that, in 
future, such scrutiny might not happen. Although 
the SPCB served a very important role, the 
Parliament did not entirely agree with it, and that 
should be reflected in tomorrow‘s stage 3 
proceedings on the Public Services Reform 
(Scotland) Bill. 

Given that we need to put in place a process 
that reflects on what we have already done, we 
would be well advised not to paint ourselves into 
any corners or to entrench our positions simply 
because we said something in the past, even 
though, in the real world, it no longer makes any 
sense. Instead of recognising that it was 
appropriate for the Parliament to reflect on what it 
had done, on the fact that the commissioners and 
commissions had grown up in a higgledy-piggledy 
way and on how we might rationalise things, some 
people characterised the committee‘s work as a 
way of getting rid of troublesome bodies  We were 

not threatening functions, particularly those of the 
children‘s commissioner, that we had agreed were 
important. In public life in general, people must 
have more confidence in the fact that, when we 
say we want to revisit past decisions, we are not 
trying to silence anyone but are thinking about 
how we can do things better. 

Again, I thank the clerks, who will certainly play 
an important role going forward. Jamie Hepburn 
talked about fresh faces; some of us thought we 
would get off for good behaviour after serving on 
the RSSB committee, but we were obviously 
misguided. We should all thank Trish Godman for 
taking on the role of taking the bill to its conclusion 
in the Parliament. 

14:53 
Bruce Crawford: This interesting debate has 

highlighted areas of agreement as well as 
providing food for thought about future options and 
actions. I have to say that Jackson Carlaw got me 
good and proper when he asked whether the 
proposed body would be called CESPLS or 
PLACS. My nice and dutiful officials tried to help 
me, as they do on such occasions, by sending me 
a note that says, ―Not a decision ministers took.‖ 
This is a committee bill, and the RSSB committee 
recommended the name of the body. By the time I 
had got through CESPLS, PLACS, CPSO, RSSB 
and the PSR bill, I was not sure whether I was 
talking about CESPLS and PLACS or cesspits and 
plooks. 

Ross Finnie: No, no. Draw a line, please, 
minister. 

Bruce Crawford: I will not take that analogy 
any further, because I see Ross Finnie quavering. 

Of course, I am talking not about the 
organisations themselves but about the language 
that we are using. Johann Lamont put the question 
very well: if we in the chamber find the language 
difficult, how can it possibly be clear for the people 
of Scotland? 

Margo MacDonald (Lothians) (Ind): Will the 
minister give way? 

Bruce Crawford: This could be interesting. 

Margo MacDonald: I am sorry that I missed the 
excitement of the debate. I want to say something 
that is tangential to what the minister is saying. In 
addressing the initials to signify a body, will he 
also consider the names that are given to what we 
used to call white papers and green papers in 
another place? Those papers said on their front—
on the tin—what we were getting; they did not 
have imaginative literary names such as ―A 
Curriculum for Excellence‖. 
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The Deputy Presiding Officer (Alasdair 
Morgan): That question was so tangential that I 
ask Bruce Crawford just to get on with the debate. 

Bruce Crawford: That is a pity. I thought that I 
had quite a good answer to that question. 

I will return to important aspects of the bill. As I 
said last June when we debated the Review of 
SPCB Supported Bodies Committee‘s report, the 
Scottish Government welcomes the moves in 
respect of parliamentary commissioners. They not 
only mirror the work of the Scottish Government in 
respect of its public bodies but demonstrate that 
the Parliament is adopting the five Crerar 
principles of transparency, accountability, 
independence, proportionality and user focus in 
connection with its bodies. If I have time, I might 
talk about user focus later. 

It is, of course, ultimately for the Parliament to 
take a view on the distinctiveness of 
commissioners‘ roles and performances. However, 
the work to date and today‘s debate quite properly 
reflect the fact that it is not just down to either the 
Government or the Parliament to act unilaterally to 
consider that topic. We all have a role to play, 
including the commissioners. 

Johann Lamont and Hugh O‘Donnell spoke 
about efficiency not always being at the cost of a 
service and about not wanting the commissioners‘ 
experience to be lost. Those are important points. 
The commissioners undertake various roles, and 
they are there for a reason. I think that Johann 
Lamont also suggested that the work of future 
commissioners could be examined within the 
context of the structure at the time. 

Jackson Carlaw rightly said that, in the 
committee‘s discussion, there was a finely 
balanced argument about Scotland‘s 
Commissioner for Children and Young People and 
the Scottish Human Rights Commission. He also 
discussed where the challenges lie in deciding 
whether the two offices should be merged in 
future. Ross Finnie agreed that the arguments 
were fine and that the matter is not simple. I think 
that we all agree with that. 

I must disagree with Ross Finnie on one point. I 
do not want to rehearse the debate before 
tomorrow, but he made a point about what the 
Public Services Reform (Scotland) Bill does and 
does not do. Of course, that is a matter for 
tomorrow‘s debate, but I assure members that the 
Government is aware of the sensitivity about the 
Parliament‘s role in making final decisions on the 
future of commissions and commissioners. That is 
why we lodged an amendment to ensure that 
there are specific protections to ensure that the 
Parliament will have the final say on proposals for 
change. The Parliament—not just the corporate 

body—will always have the final say. That was the 
intent of the amendment that we lodged. 

Presiding Officer, I cannot remember how much 
time you said I have. 

The Deputy Presiding Officer: You can go on 
for a couple of minutes. 

Bruce Crawford: I can probably achieve that. 

It is clear that the bill provides the SPCB with a 
set of tools that can be used to ensure continuous 
improvement across all the bodies that it supports 
and is responsible for on our behalf. That 
distinction recognises that it is the Parliament that 
assigns resources and monitors the performance 
of parliamentary commissioners, and that is how 
things should be. 

I said that I would like to touch on the issue of 
user focus if I got the chance to do so. As I said 
earlier, the Government welcomes the changes 
that are proposed in the bill to take forward 
Professor Crerar‘s recommendations. Making 
those changes will deliver on our shared 
commitment to improve accountability and 
transparency. Indeed, the only Crerar scrutiny 
principle that we could do more to promote in 
general is public focus. Members will be aware 
that stage 3 of the Government‘s Public Services 
Reform (Scotland) Bill is tomorrow. That bill 
contains provisions for duties of co-operation and 
user focus for the Government‘s scrutiny bodies. 
There may also be areas in which the Parliament 
might consider further improvements for 
commissioners and commissions at some point. 

Today is not the only time that we will discuss 
the relationship between the Parliament and the 
work of the parliamentary commissioners. We 
should discuss their work regularly and that 
process will clearly be enhanced by the provisions 
in the bill. I repeat what I said in my opening 
speech: the Government agrees with and supports 
the principles of the Scottish Parliamentary 
Commissions and Commissioners etc Bill. That 
was two minutes exactly. 

15:00 
Trish Godman: We have had a relatively short 

but consensual debate. Having sat in the 
Presiding Officer‘s chair for more than six years, I 
can say that we have had more laughs than usual 
today, even though we would not have thought 
that that would happen in this debate. 

I thank everyone who has taken part in the 
debate and has shown interest in the bill, which is 
important not just for the SPCB and the office-
holders affected but for the wider Parliament and, 
dare I say it, Scotland as a whole. 
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Today we have heard a little about the Crerar 
report, the Sinclair report and the Public Services 
Reform (Scotland) Bill. We have also heard about 
the input of the Finance Committee in the previous 
session and the input of Audit Scotland. There 
have been so many reports but all with one 
purpose: to improve our public services for the 
benefit of the public who engage with them. 

However, improving services does not always 
mean reducing, diluting or streamlining them. In 
producing its report, the committee had to sift 
through a lot of evidence that contained competing 
and, in some cases, diametrically opposed 
suggestions about what to do, as well as 
constantly having to guard against any drift into 
independence—with a small ―i‖. 

I believe that the committee has met the many 
challenges and tests posed in the reports that I 
mentioned, which is reflected in the bill before us 
today. Nobody has suggested that the bill 
interferes in any way with the independence of the 
bodies—not even the office-holders themselves, 
who would not be shy in telling us if they had 
thought so. We pass that test. 

We also pass the Finance Committee and Audit 
Scotland tests as we provide the corporate body 
with all the governance powers suggested, and a 
few more. We pass the Government test as we 
contribute to the reduction in public bodies by 
reducing their number by two or perhaps three: the 
SPSO has absorbed what was the Scottish Prison 
Complaints Commission, and the new commission 
for ethical standards in public life in Scotland will 
combine three existing posts into a single body, 
albeit with two commissioners. 

The bill does not produce major cost savings—
at least not initially. Creating the commission for 
ethical standards in public life in Scotland from 
three existing bodies comes at a cost, although 
everybody concerned is working hard to keep the 
transitional and set-up costs modest. However, as 
the Government has said, we need to invest to 
save. Even on a monetary assessment, the bill 
passes the test from the outset. That is particularly 
helped by the ombudsman‘s agreement to absorb 
the work of the prisons commission within existing 
resources. That work should be bedded in quickly 
and will produce initial savings, with more 
significant ones of £163,000 in 2011-12 and in 
future financial years. 

Other savings may well emerge in future years, 
given that the corporate body‘s greater powers 
over governance should enable consideration of 
greater sharing of, in particular, some back-office 
services and perhaps accommodation. The key is 
to make changes without affecting functions and, 
in particular, to allow the office-holders to continue 
to deliver value for the public. After all, that is one 
of the reasons why each and every one of them 

was created in the first place, as others have said. 
The bill passes the financial test and it should also 
meet the Crerar value test. 

The functions of the office-holders affected by 
the bill are important. They were each created to 
undertake important functions, whether to 
investigate complaints, to promote and safeguard 
rights or to ensure that the Government, public 
bodies and elected representatives abide by the 
rules. They are a barometer for us in the 
Parliament to show how well our public services 
are operating. They report to us annually and 
many appear frequently before committees of the 
Parliament. They all work with us closely. We can 
best ensure in partnership that the respective 
visions of each body are realised. 

The bill will give the corporate body enhanced 
governance powers and will place responsibilities 
on each of the bodies to ensure that resources are 
used economically, efficiently and effectively. I 
hope and expect that only a light touch will be 
necessary, as each body should be clear about 
what is expected of it and that value for money 
must form part of its criteria. It is right that, as a 
Parliament—as committees and as individual 
MSPs—we monitor the performance of such 
bodies. Our job is to support them in their 
endeavours, so they should have nothing to fear 
and everything to gain from the bill. 

In summary, the bill will increase the 
governance powers available to the corporate 
body; make those governance powers consistent 
across all the corporate body-sponsored bodies; 
merge the posts of Scottish Parliamentary 
Standards Commissioner and chief investigating 
officer; create a new commission that will include 
that new merged post as well as the post of public 
appointments commissioner; transfer responsibility 
for prison complaints to the Scottish Public 
Services Ombudsman; and transfer sponsorship 
of the Standards Commission for Scotland to the 
corporate body. 

On the discussion about initials, let me say that 
CESPLS will do exactly what it says on the tin, 
which is what Margo MacDonald wanted. Indeed, 
given that Jackson Carlaw has used the word 
―racy‖ twice, both in last June‘s debate and in 
today‘s debate, I advise him of my colleague 
Johann Lamont‘s comment that he should get a 
life. 

I ask all members to support the motion 
agreeing to the general principles of the bill at 
decision time later today. I commend the motion in 
my name. 
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Scottish Parliamentary Commissions and Commissioners etc.  
Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 
Sections 1 and 2 
Sections 3 to 29 

Sections 30 and 31 

Schedule 1 
Schedules 2 to 6 

Schedule 7 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 2 

Trish Godman 
 

1 In section 2, page 2, line 25, after <11)> insert <and the Public Services Reform (Scotland) Act 
2010 (asp 8)> 

Schedule 1 

Trish Godman 
 

2 In schedule 1, page 17, line 38, at end insert–– 

<PART  

THE PUBLIC SERVICES REFORM (SCOTLAND) ACT 2010 (ASP 8) 

In schedule 5 (improvement of public functions: listed persons, bodies and office 
holders)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)” , “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”. 

In schedule 6 (listed bodies and office-holders in respect of whom a request from and 
the consent of the Parliamentary corporation is required for orders under Part 2 of the 
Act)–– 
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(a) at the beginning there is inserted the following entry–– 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(b) for the entry “Commissioner for Public Appointments in Scotland” there are 
substituted the following entries–– 

“Public Appointments Commissioner for Scotland” 

“Public Standards Commissioner for Scotland”, 

(c) the entry “Scottish Parliamentary Standards Commissioner” is repealed, 

(d) at the end there is inserted the following entry–– 

 “Standards Commission for Scotland ”. 

In schedule 8 (listed persons, bodies and office-holders obliged to publish certain 
information about public functions)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)” , “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”.> 

Section 18 

Trish Godman 
 

3 In section 18, page 9, line 21, leave out from beginning to <are> in line 22 and insert <Any 
payment under subsection (2) is> 

Schedule 2 

Trish Godman 
 

4 In schedule 2, page 21, line 16, leave out from beginning to <are> in line 18 and insert <Any 
payment under sub-paragraph (2) is> 

Trish Godman 
 

5 In schedule 2, page 21, line 35, leave out from beginning to <Scotland;> 

 2
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Schedule 3 

Trish Godman 
 

6 In schedule 3, page 29, line 1, leave out from the beginning to <are> in line 3 and insert <Any 
payment under sub-paragraph (2) is> 

Schedule 4 

Jeremy Purvis 
 

7 In schedule 4, page 31, line 12, at end insert— 

<(  ) Subsection (1B) does not apply in relation to any position, appointment or 
office held by the Commissioner on the day on which that subsection comes 
into force.> 

Jeremy Purvis 
 

8 In schedule 4, page 31, line 12, at end insert— 

<(  ) Approval under subsection (1B) may not be unreasonably withheld.> 

Jeremy Purvis 
 

9 In schedule 4, page 31, line 12, at end insert— 

<(  ) The Parliamentary corporation must make a decision on whether to grant or 
withhold approval under subsection (1B) within one month of receiving the 
request for approval (and failure to make such a decision within that time is to 
be treated as a decision to grant approval).> 

Jeremy Purvis 
 

10 In schedule 4, page 31, line 12, at end insert— 

<(  ) The Parliamentary corporation must give the Commissioner reasons (in 
writing) for any decision to withhold approval under subsection (1B).> 

Jeremy Purvis 
 

11 In schedule 4, page 31, line 24, at end insert— 

<(  ) Approval under subsection (3B)(b) may not be unreasonably withheld.> 

Jeremy Purvis 
 

12 In schedule 4, page 31, line 24, at end insert— 

<(  ) The Parliamentary corporation must make a decision on whether to grant or 
withhold approval under subsection (3B)(b) within one month of receiving the 
request for approval (and failure to make such a decision within that time is to 
be treated as a decision to grant approval).> 

 3

892



Jeremy Purvis 
 

13 In schedule 4, page 31, line 24, at end insert— 

<(  ) The Parliamentary corporation must give the Commissioner reasons (in 
writing) for any decision to withhold approval under subsection (3B)(b).> 

Trish Godman 
 

14 In schedule 4, page 32, line 12, leave out from beginning to <are> in line 14 and insert <Any 
payment under subsection (9B) is> 

Jeremy Purvis 
 

15* In schedule 4, page 32, line 14, at end insert— 

<(  ) Any term of a contract entered into by the Commissioner providing for the 
making of payments of a type mentioned in subsection (9B) is subject to the 
approval of the Parliamentary corporation; and, despite subsection (9C), 
payments under any such term are not subject to the further approval of the 
Parliamentary corporation at the time they are made.> 

Jeremy Purvis 
 

16 In schedule 4, page 32, line 14, at end insert— 

<(  ) Subsection (9C) does not apply to payment of advisers providing legal advice 
in connection with or in contemplation of proceedings under or arising out of 
this Act and for the purpose of such proceedings.> 

Jeremy Purvis 
 

17 In schedule 4, page 35, line 14, at end insert— 

<Consultation on directions under paragraphs 7 and 8 

Before giving a direction under paragraph 7 or 8, the Parliamentary corporation must— 

(a) allow the Commissioner a reasonable opportunity to make representations about 
the proposed direction, and 

(b) have regard to any such representations.> 

Jeremy Purvis 
 

18 In schedule 4, page 35, line 26, at end insert— 

<(  ) Approval under sub-paragraph (1) may not be unreasonably withheld.> 

Jeremy Purvis 
 

19 In schedule 4, page 35, line 26, at end insert— 

<(  ) The Parliamentary corporation must make a decision on whether to grant or 
withhold approval under sub-paragraph (1) within one month of receiving the 
request for approval (and failure to make such a decision within that time is to 
be treated as a decision to grant approval).> 

 4
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Jeremy Purvis 
 

20 In schedule 4, page 35, line 26, at end insert— 

<(  ) The Parliamentary corporation must give the Commissioner reasons (in 
writing) for any decision to withhold approval under sub-paragraph (1).> 

Schedule 5 

Trish Godman 
 

21 In schedule 5, page 39, line 33, leave out from beginning to <are> in line 35 and insert <Any 
payment under sub-paragraph (2) is> 

Schedule 6 

Trish Godman 
 

22 In schedule 6, page 43, line 1, leave out from beginning to <are> in line 3 and insert <Any 
payment under sub-paragraph (2) is> 

Schedule 7 

Trish Godman 
 

23 In schedule 7, page 48, line 11, after <this> insert <Part of this> 

Trish Godman 
 

24 In schedule 7, page 48, line 13, leave out <References in> and insert <Other references in this 
Part of> 

 5
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Scottish Parliamentary Commissions and Commissioners 
etc. Bill 

 
Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 

Amendments to the Public Services Reform (Scotland) Act 2010 
1, 2 

Removal of the Parliamentary corporation’s power to approve appointment of 
advisers 
3, 4, 6, 14, 21, 22 

Consultation on Commission for Ethical Standards in Public Life in Scotland’s 
strategic plan 
5 

The Scottish Information Commissioner – holding of other positions etc. 
7, 8, 9, 10, 11, 12, 13, 18, 19, 20 

Payments to advisers by the Scottish Information Commissioner 
15, 16 

Consultation with the Scottish Information Commissioner on location of office 
and sharing of resources 
17 

General provisions about reappointment 
23, 24 
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FINANCE COMMITTEE 

EXTRACT FROM THE MINUTES 

12th Meeting, 2010 (Session 3) 

Tuesday 4 May 2010 

Present: 
 

Derek Brownlee Malcolm Chisholm 

Linda Fabiani Stewart Maxwell (Committee Substitute) 

Jeremy Purvis Andrew Welsh (Convener) 

David Whitton 
 

 
Apologies were received from Joe FitzPatrick, Tom McCabe (Deputy Convener). 
 
 
Scottish Parliamentary Commissions and Commissioners etc. Bill: The 
Committee considered the Bill at Stage 2. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 14, 21, 
22, 23 and 24. 

The following amendments were disagreed to (by division)— 
7 (For 2, Against 5, Abstentions 0) 
9 (For 2, Against 5, Abstentions 0) 
10 (For 3, Against 4, Abstentions 0) 
12 (For 2, Against 5, Abstentions 0) 
13 (For 3, Against 4, Abstentions 0) 
15 (For 2, Against 5, Abstentions 0) 
16 (For 2, Against 5, Abstentions 0) 
19 (For 2, Against 5, Abstentions 0) 
20 (For 3, Against 4, Abstentions 0). 

Amendment 17 was moved and, with the agreement of the committee, withdrawn. 

The following amendments were not moved: 8, 11 and 18. 

Sections 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19, 20, 21, 22, 23 24, 25, 
26, 27, 28, 29, 30 and 31 and the long title were agreed to without amendment. 

Section 2, schedule 1, section 18 and schedules 2, 3, 4, 5, 6 and 7 were agreed to 
as amended. 

The Committee completed Stage 2 consideration of the Bill.  
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15:10 

On resuming— 

Scottish Parliamentary 
Commissions and 

Commissioners etc Bill: Stage 2 

The Convener: Item 2 is stage 2 consideration 
of the Scottish Parliamentary Commissions and 
Commissioners etc Bill. This is a committee bill, 
and I welcome to the committee Trish Godman, 
who was convener of the Review of SPCB 
Supported Bodies Committee, and her officials. 
Members should have in front of them copies of 
the bill, the marshalled list of amendments, and 
the groupings. 

Section 1 agreed to. 

Section 2—Functions of the Commissioners 

The Convener: Amendment 1, in the name of 
Trish Godman, is grouped with amendment 2. 

Trish Godman (West Renfrewshire) (Lab): 
The purpose of amendment 2 is to tidy up the 
Public Services Reform (Scotland) Act 2010, 
where it refers to bodies supported by the Scottish 
Parliamentary Corporate Body, to reflect the 
changes brought about by the Scottish 
Parliamentary Commissions and Commissioners 
etc Bill. I will refer briefly to the provisions of the 
2010 act that are affected. 

Among other things, sections 14 and 17 of the 
2010 act give Scottish ministers the power to 
make provision by order to improve the exercise of 
public functions and to reduce the burdens on any 
person resulting from any legislation. In section 
14(1), public functions are defined by reference to 
the functions of certain persons, offices and 
bodies that are listed in schedule 5 to that act. 
Schedule 5 includes the chief investigating officer, 
the Commissioner for Public Appointments in 
Scotland and the Scottish Parliamentary 
Standards Commissioner. 

As members will be aware, following concerns 
expressed during stage 1 scrutiny of the Public 
Services Reform (Scotland) Bill, section 19 was 
introduced to restrict exercise by the Scottish 
Government of powers under sections 14 and 17 
in relation to the SPCB-supported bodies. Such 
powers can be exercised only with the corporate 
body’s consent. The offices affected by section 19 
are listed in schedule 6 and comprise the 
parliamentary commissioners, the Scottish 
Commission for Human Rights and the Scottish 
Public Services Ombudsman. Part 3 of the 2010 
act imposes duties in relation to the publishing of 
certain information by listed public bodies. Section 
35 provides that the listed public bodies to whom 

those duties apply are those specified in schedule 
8. Again, schedule 8 includes the chief 
investigating officer, the Commissioner for Public 
Appointments in Scotland and the Scottish 
Parliamentary Standards Commissioner. 

Amendment 2 ensures that all references to 
those offices that will be abolished as a result of 
the establishment of the commission for ethical 
standards in public life in Scotland are removed 
from the 2010 act. 

Given that, under the Scottish Parliamentary 
Commissions and Commissioners etc Bill, the 
functions of the existing offices will be transferred 
to the new SPCB-sponsored body, the CESPLS—
not a very nice acronym, but that is how it has 
ended up—including the public standards 
commissioner for Scotland and the public 
appointments commissioner for Scotland, 
references to those offices should be inserted as 
and where appropriate into schedules 5, 6 and 8 
to the 2010 act. Amendment 2 also provides for 
that. 

Under the bill, responsibility for sponsorship of 
the Standards Commission for Scotland is 
transferred from the Scottish Government to the 
SPCB. Amendment 2 also provides for the 
insertion of the Standards Commission for 
Scotland into schedule 6 to the 2010 act to ensure 
that all SPCB-sponsored offices are brought within 
the scope of section 19 of the 2010 act. 
Amendment 1 makes the necessary technical 
amendment, adding the 2010 act to the list of 
enactments that will be amended as a 
consequence of the establishment of CESPLS. 

I move amendment 1. 

Amendment 1 agreed to. 

Section 2, as amended, agreed to. 

Schedule 1—Consequential amendments of 
enactments referred to in section 2(5) 

Amendment 2 moved—[Trish Godman]—and 
agreed to. 

Schedule 1, as amended, agreed to. 

Sections 3 to 17 agreed to. 

Section 18—Advisers, assessors and other 
services 

The Convener: Amendment 3, in the name of 
Trish Godman, is grouped with amendments 4, 6, 
14, 21 and 22. 

15:15 
Trish Godman: Amendments 3, 4, 6, 14, 21 

and 22 all relate to supervision by the Scottish 
Parliamentary Corporate Body of the appointment 
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of advisers in relation to SPCB-sponsored bodies. 
Although each amendment relates to a different 
body, the effect of each is the same, and it is 
probably easier if I refer to amendment 3 
throughout. 

Section 18, as drafted, provides that the 
commission for ethical standards in public life in 
Scotland can obtain advice, assistance or any 
other service for use by itself or by a 
commissioner, the public standards commissioner 
for Scotland or the public appointments 
commissioner for Scotland. The commission 
determines who to appoint and what they should 
be paid. However, under subsection (3), 
appointment and payment of advisers are subject 
to approval by the SPCB.  

The effect of amendment 3 is to remove the 
requirement for the appointment of advisers to be 
subject to SPCB approval. Its approval remains 
required for payments that are made to such 
advisers. 

The provision in subsection (3) derives from my 
committee’s recommendation that the appointment 
of advisers should be agreed in advance with the 
SPCB, including their terms and conditions of 
appointment. In making the recommendation, my 
committee considered previous reports, such as 
that produced by Audit Scotland in 2006, which 
was followed by the Finance Committee report on 
accountability and governance. Both reports 
recommended that enhanced governance 
arrangements be put in place to ensure SPCB 
oversight of commissioners and ombudsmen in 
relation to financial matters.  

Concerns have been expressed that the SPCB 
having powers over appointment could prove 
unwieldy as, in some cases, advisers are 
appointed on a regular—even weekly—basis. 
Delays could ensue if approval was not received 
timeously. 

The process for seeking approval for the 
payment of advisers would be set out in a 
framework document. 

SPCB power over approval of advisers’ 
appointments is now considered unnecessary and 
little benefit accrues from it having such a power, 
provided that the SPCB retains power over the 
payment of such advisers. Amendment 3 removes 
SPCB input into appointments made by the 
commission for ethical standards in public life in 
Scotland, while retaining the need for it to approve 
all payments. 

Each of the other amendments in this group 
does likewise. Amendment 4 covers the Standards 
Commission for Scotland; amendment 6 covers 
the Scottish Public Services Ombudsman; 
amendment 14 covers the Scottish Information 
Commissioner; amendment 21 covers the 

Commissioner for Children and Young People in 
Scotland; and amendment 22 covers the Scottish 
Commission for Human Rights. 

I move amendment 3.  

Amendment 3 agreed to. 

Section 18, as amended, agreed to.  

Sections 19 to 29 agreed to. 

Schedule 2—Amendments of the Ethical 
Standards Act 

Amendment 4 moved—[Trish Godman]—and 
agreed to.  

The Convener: Amendment 5, in the name of 
Trish Godman, is in a group on its own. 

Trish Godman: Amendment 5 corrects an 
unnecessary addition in the bill. Paragraph 13 of 
schedule 2 to the bill inserts paragraph 10A into 
schedule 1 to the Ethical Standards in Public Life 
etc (Scotland) Act 2000, which requires the 
Standards Commission to produce a strategic plan 
and details arrangements for timing, content, 
consultation and review.  

The effect of amendment 5 is to remove the 
public standards commissioner for Scotland from 
the list of bodies that must be invited to comment 
on the Standards Commission’s draft strategic 
plan. There is no good reason for the 
commissioner to be specifically consulted. Indeed, 
given his role in reporting on investigations to the 
Standards Commission, it would be unusual for 
him to be routinely required to seek views on 
matters that are not within his remit. Where the 
strategic plan proposes matters of direct interest 
or concern to the commissioner, that officer can be 
consulted, as appropriate, under new paragraph 
10A(3)(c). 

 I move amendment 5. 

Amendment 5 agreed to. 

Schedule 2, as amended, agreed to.  

Schedule 3—Amendments of the Scottish 
Public Services Ombudsman Act 2002 (asp 11) 

Amendment 6 moved—[Trish Godman]—and 
agreed to. 

Schedule 3, as amended, agreed to. 

Schedule 4—Amendments of the Freedom of 
Information (Scotland) Act 2002 (asp 13) 

The Convener: Amendment 7, in the name of 
Jeremy Purvis, is grouped with amendments 8 to 
13 and 18 to 20. 

Jeremy Purvis: Amendments 7 to 10 are 
concerned with the restrictions on the appointment 
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of an individual to be the Scottish Information 
Commissioner and amendments 11 to 13 and 18 
to 20 are about the terms and conditions related to 
the appointment. 

In his briefing, the Information Commissioner 
has pointed out why there should be balance in 
the restrictions both on someone who is coming 
into post as a commissioner and on someone who 
is seeking further employment after leaving the 
post. He points out that the restriction on 
employment in any other public authority in 
Scotland brings into consideration 10,000 such 
public authorities in Scotland, including general 
practitioner practices and others that are 
categorised as a public authority. 

The issue is also linked, in paragraph 14 of 
schedule 4, to the on-going employment of a 
former commissioner. The essence of the 
amendments is to introduce an approach of 
reasonableness, which is to say that an 
appointment or place of employment will not be 
rejected by the SPCB unreasonably and that any 
request for approval will be dealt with timeously. 

I think that my amendments are reasonable and 
that they acknowledge the range of public 
authorities in Scotland. 

I move amendment 7. 

Malcolm Chisholm: I am particularly concerned 
with the problem that is addressed by 
amendments 18 to 20, which relate to what 
happens after a commissioner demits office. The 
effect of the bill as it stands would be to make it 
almost impossible for a commissioner, when they 
leave office, to have any role in public service for 
up to two years without the approval of the SPCB. 
That is disproportionate to the risk involved. It 
significantly limits the capacity of former office-
holders to make a living in Scotland and may 
prevent experienced public servants from using 
their acquired knowledge and expertise to 
Scotland’s benefit and, equally significantly, it may 
deter potential candidates and mean that the post 
becomes attractive only to those approaching 
retirement or with alternative means of financial 
support. 

Although the approval of the SPCB can be 
sought, there is nothing to indicate that it would 
usually be forthcoming, nor is there any clarity 
about how quickly approval would be given or 
refused. The opportunity to take up a position or 
enter into a contract may therefore be lost owing 
to the SPCB failing to give its approval within a 
reasonable period. 

For all those reasons, I particularly support 
amendments 18 to 20. I shall listen to what Trish 
Godman says about the other amendments. 

The Convener: I will allow other members to 
make comments, to which Trish Godman can 
respond in total. 

Derek Brownlee (South of Scotland) (Con): I 
read the briefing note from the Scottish 
Information Commissioner from which Malcolm 
Chisholm took some of the concerns that he 
raised. It initially sounded like quite a reasonable 
list of concerns but, on rereading it, I have to say 
that it appears to be predicated on the assumption 
that the corporate body will act in a way that is 
unreasonable. 

It is clear to me that the restriction that applies 
for two years does not prevent a former 
commissioner from being employed by a public 
body in Scotland, nor does it suggest that the 
corporate body would usually seek to impose a 
restriction. I would have thought—we may get 
more clarity on the issue—that the corporate body 
would exercise a power not to approve an 
appointment only in exceptional circumstances 
when it was thought that to approve it might lead 
to some question about the probity or 
appropriateness of a former commissioner moving 
into a particular role. It is difficult to think when 
those circumstances might arise but, nonetheless, 
it is reasonable to have a residual power in the 
statute book to allow the corporate body to 
exercise some oversight. 

We need to be careful that we do not treat the 
Information Commissioner differently from the 
other commissioners. I think that I am right to say 
that, even if the amendments are agreed to, 
similar provisions will remain in relation to the 
commission for ethical standards in public life in 
Scotland, the appalling acronym for which was just 
read out. There should be a presumption of 
consistency between the commissioners. 

We need to think carefully before we predicate 
judgments on the idea that the corporate body 
would somehow act in an unreasonable manner. 
There is no evidence from previous experience or 
anything that has been said publicly to suggest 
that it would. 

Trish Godman: In considering this group of 
amendments, it is appropriate that we consider the 
genesis and purpose of the new requirement that 
approval be sought before the Information 
Commissioner may hold office in or be an 
employee of another Scottish public authority. The 
provision forms part of a package of governance 
changes that follow from the written and oral 
evidence that was taken by the committee that I 
chaired. The committee did not decide off its own 
bat that the provision should be included, nor is it 
exclusive to the Information Commissioner, 
although I note that Jeremy Purvis is concerned 
only with that commissioner’s terms and 
conditions. 
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The committee was advised that, as a general 
principle, there should be restrictions on what 
posts the commissioner may hold both while they 
are in office and immediately afterwards, but we 
were also warned that a balance should be struck 
between introducing restrictions and ensuring that 
people are not deterred from applying for posts in 
the first place so that, after employment as the 
commissioner, the benefit of their knowledge, 
experience and skills is not automatically lost to 
the public sector. 

We state in paragraph 95 of our report that 
restrictions should be in place 
“to avoid the perception of conflicts of interest or allegations 
of corruption”. 

The restrictions in the bill are proportionate. We 
restricted the period that was suggested to us and, 
importantly, added a safeguard to ensure some 
flexibility by giving the corporate body the power to 
consider requests. The bill restricts appointment in 
the first instance if the applicant is already an 
office-holder, employee or appointee of another 
Scottish public authority. Thereafter, if they want to 
take up another post while holding office, approval 
from the SPCB is required. Finally, when the 
commissioner demits office, any restrictions in 
their terms and conditions about subsequent 
employment will continue to apply for a specified 
period, which is until the end of the financial year 
following their leaving. This is a full-time post and 
we would expect it to remain the focus of the 
commissioner’s attention. 

The commissioner was shown an earlier draft of 
the bill and he helpfully observed that an issue 
could arise in relation to membership of working 
groups and involvement in inquiries. I accepted 
that concern and added a provision that allows 
other positions to be held provided that the 
corporate body agrees. That seems a 
proportionate response that allows flexibility while 
recognising the underlying principle and reflecting 
where the commissioner’s priorities should lie. 

Amendment 7 allows the commissioner to take 
up whatever post he wants between now and 
commencement and prevents the corporate body 
from doing anything about it. That cannot be right. 
It undermines the intention of the provision to 
avoid any perception of conflict, corruption or use 
of the position to secure another position. It is 
perhaps worth while to note that the 
commissioner’s terms and conditions of 
appointment already require him to seek 
permission from the Presiding Officer before 
accepting any outside employment or 
appointments. 

Amendment 8 implicitly suggests that the SPCB 
might act unreasonably, but it already has an 
obligation to act reasonably under administrative 

law so, even without the provisions in the 
amendment, the SPCB could not withhold consent 
in an unreasonable manner. If it did so, it could be 
judicially reviewed. Amendment 8, like 
amendments 11 and 18, which are identical, is 
therefore unnecessary. It is not appropriate to 
suggest that, in exercising its functions under the 
bill, the corporate body will behave unreasonably. 

15:30 
Amendment 9 requires the corporate body to 

give a decision on an application to hold another 
post with a Scottish public authority within one 
month. On the face of it, that is reasonable, and I 
expect that the corporate body would always strive 
to respond timeously. In fact, I understand that it 
will seek to agree guidelines, if not time limits, in a 
memorandum of understanding covering a range 
of matters arising from the new powers given by 
the bill. However, that is quite different from having 
to reach a decision within one month. 

If, for example, the corporate body wanted 
further information in relation to a request and, for 
whatever reason, there was a delay in receiving 
that information—perhaps the commissioner was 
on holiday or the corporate body was seeking 
information from another source or conducting its 
own research—the time limit would continue to 
run. Within one month from the application being 
received, the corporate body would then have to 
determine the request without necessarily having 
all the relevant information. 

The current position is that, in considering a 
request, the corporate body must behave 
reasonably. Undue delay may not be reasonable, 
but neither is specifying an arbitrary time limit that 
applies regardless of situations or time of year. 
This is a matter that will require a degree of 
flexibility and one that the corporate body 
proposes to cover in a memorandum with the 
commissioner. That, in my view, is a better way to 
deal with such matters than through an inflexible 
provision in primary legislation. The position is the 
same in relation to amendments 12 and 19. 

Amendment 10 requires that, if a request to take 
up another position is refused, the reasons for 
withholding agreement must be given in writing. 
The amendment is one of a number that are 
predicated on there being conflict between the 
commissioner and the corporate body. The 
corporate body has little option in this matter: if it 
does not give a written response to a written 
request and its decision is reviewed, it will have to 
provide reasons. A similar position arises on 
amendments 13 and 20. 

Jeremy Purvis: I note absolutely all the points 
that Trish Godman has made. 
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There are some general points that I will ask 
members to reflect on. The first is about the 
restrictions that are sought to apply to the Scottish 
Information Commissioner. As members know, the 
bill puts restrictions on their appointment to any 
other Scottish public authority. There are 10,000 
public authorities, which shows the scale of the 
operation, and it is balance that is the 
consideration. 

Mr Brownlee considers that the amendments 
would not be fair for all the other bodies that are 
mentioned in the bill. He will have read the bill and 
will know about, for example, the amendments to 
the Scottish Commission for Human Rights Act 
2006 in schedule 6 to the bill. That schedule 
provides for a restriction on employment by bodies 
in relation to which the commission has conducted 
an inquiry—there are no wider restrictions on 
employment. That is fair and understandable. 
However, the restrictions are not comparable 
across all the bodies that are affected by the bill, 
which is why I lodged the amendments. 

I take on board absolutely the points that the 
Deputy Presiding Officer made about amendments 
8 and 11. They are fair comment, and I will not 
pursue those amendments. On the time limit in 
amendment 9, I think that, given that the overall 
context is the sheer number of public authorities 
covered by the restriction, the burden should be 
on the corporate body preventing future 
employment if it believes that there is a strong 
case to do so, rather than on a former 
commissioner seeking approval for future 
employment. It is therefore reasonable for such a 
decision to be taken within a month. After all, this 
would be an individual seeking further employment 
having carried out work in post, so it is fair for the 
burden to be on the corporate body to respond 
timeously. With regard to amendments 8 and 11, I 
take the point about having to act in a reasonable 
manner. 

I will press amendment 7. 

The Convener: The question is, that 
amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 7 disagreed to. 

Amendment 8 not moved. 

Amendment 9 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 9 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 9 disagreed to. 

Amendment 10 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 10 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 10 disagreed to. 

Amendment 11 not moved. 

Amendment 12 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
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Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 12 disagreed to. 

Amendment 13 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 13 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 13 disagreed to. 

Amendment 14 moved—[Trish Godman]—and 
agreed to. 

The Convener: Amendment 15, in the name of 
Jeremy Purvis, is grouped with amendment 16. 

Jeremy Purvis: My amendments are linked to 
the amendments in Trish Godman’s name, which 
were agreed earlier, on the SPCB’s powers over 
the appointment of advisers, their terms and 
conditions and their payment. Those amendments 
improved the bill by retaining the independence of 
the commissioners, and my amendments 
complement them. 

Amendment 15 ensures that, when the 
corporate body approves the payment of advisers, 
any subsequent payments within the envelope that 
has been approved will not require further 
approval by the corporate body. 

Amendment 16 seeks to protect the payment of 
legal advisers, given that decisions on both the 
level and the scope of the payment of legal 
advisers can materially affect the extent and the 
level of the legal advice that an information 
commissioner can seek. 

I move amendment 15. 

Malcolm Chisholm: I want, in particular, to 
speak in favour of amendment 16 because this 
takes us to the heart of a very important function 

of the Scottish Information Commissioner. He has 
responsibilities for enforcement and, as part of 
that, has no choice but to instruct legal 
professionals. In recognition that that is central to 
his quasi-judicial function, the current arrangement 
is that the Information Commissioner makes a call 
upon the office bearers’ contingency fund, held by 
the SPCB, to cover such costs. The Information 
Commissioner has pointed out to us that the 
consequence of what is now proposed would be 
very significant indeed. That is because if the 
SPCB is required to approve such legal action in 
advance, it would in effect—by virtue of approving 
the appointment and payment of solicitors and 
counsels—determine whether and on what terms 
the commissioner could pursue such action, for 
example whether junior rather than senior counsel 
was appointed or, indeed, whether the 
commissioner was in a position to legally defend 
or enforce decisions. As the commissioner points 
out, that strikes at the heart of the independence 
of the Information Commissioner in meeting his or 
her enforcement obligations. 

I regard amendment 16 as the most important of 
all the amendments that Jeremy Purvis is moving 
today. 

Trish Godman: In speaking to the second 
group of amendments, which encompassed my 
amendment 14, I provided some background on 
the purpose of new subsections 42(9A) to (9C) of 
the Freedom of Information (Scotland) Act 2002. 
Members will recollect that those subsections are 
concerned with ensuring that the SPCB retains 
some control of the commissioner’s expenditure. 
They have their genesis in work that was done in 
the previous session by Audit Scotland and the 
Finance Committee. The new subsections will 
ensure that there is control over expenditure that 
is incurred by the commissioners. I also indicated 
earlier that the process for seeking approval for 
the payment of advisers would be set out in a 
framework document. 

Amendments 15 and 16 undermine and 
undercut the provisions that are proposed in the 
bill and put the Information Commissioner in a 
unique position among office-holders. That alone 
undermines one of the main objectives of the bill, 
as suggested by the previous Finance Committee, 
which is to bring consistency to the governance 
arrangements. Worse than that, amendment 16 in 
effect allows the Information Commissioner 
unfettered discretion to spend whatever he 
determines appropriate on legal advice and 
removes all budgetary controls on the amounts 
that he might expend. In effect, it could top-slice 
the corporate body’s budget. 

That said, I am unsure how amendments 15 and 
16 work together and I am working on the basis 
that the member is seeking two separate bites at 
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the same cherry. Amendment 15 reduces the 
amount of control that the corporate body can 
exercise by reducing the types of matters that 
require approval. Such a move is contrary to the 
thrust of the governance arrangements that the bill 
will put in place. 

Perhaps I can reassure the member that there is 
no intention on the part of the corporate body to 
micromanage the commissioner’s operation, and 
that is why I have referred to the intention of the 
corporate body to enter into a framework 
agreement. I do not know what such an 
agreement might contain. That will properly be for 
the corporate body to suggest, but perhaps the 
committee might find reassurance from the 
operation of the framework agreement that is 
currently in place on financial matters. That allows 
for matters to be ultimately brought to the Finance 
Committee should disagreements arise. I do not 
understand that to have happened to date. 

On the possibility of interference in functions, 
which lies at the heart of the amendments, 
perhaps I can further reassure the member with 
the words of the Information Commissioner in 
evidence to my committee: 

“I must say at the outset that I do not think that there has 
been a conflict of interest. The SPCB has acted extremely 
well and I have experienced no interference with my role as 
a commissioner.”—[Official Report, Review of SPCB 
Supported Bodies Committee, 3 February 2009; c 97.] 

Returning to amendment 16, it might be useful if 
I explain broadly what should happen with regard 
to potential legal costs. The commissioner has a 
budget line for legal fees and that becomes a first 
call to pay for legal advice. When that budget is 
exhausted or is anticipated to be inadequate, 
further expenditure is met from a contingency 
fund. Should that be exhausted, further costs can 
be met only from the corporate body’s budget, to 
the detriment of other services, or following an 
application via the Finance Committee for further 
funding. At all stages, decisions need to be made 
about respective priorities. I ask the committee to 
think long and hard before making a specific, 
open-ended exception for one or, indeed, any 
commissioner. 

15:45 
Jeremy Purvis: This is an important area. We 

require the legislation to be right, given what the 
Scottish Information Commissioner may well be 
involved in in the future. We simply do not know 
what will happen. The commissioner may seek 
legal advice on decisions that have been taken by 
the corporate body on behalf of the Parliament. 
We would not wish such a situation to arise, but 
we cannot rule it out. That is why I do not think 
that a framework agreement is the right 

mechanism. I think that the matter must be dealt 
with in statute. 

I note Trish Godman’s comments on 
amendment 15, but I will press the amendment. 
There are areas in which it is perfectly appropriate 
for the corporate body to approve fees and 
allowances as an envelope, but I would be slightly 
concerned if, within that, payments had to be 
separately authorised by the corporate body. 

The most important aspect is the payment of 
legal costs, which amendment 16 deals with. I 
take on board the point about making an open-
ended exception in that regard, but I intend to 
move amendment 16. If the bill is amended to 
protect the commissioner’s ability to obtain legal 
advice independently of the corporate body—
payment for such advice is a key element of that—
and the corporate body wishes to test the matter 
with the whole Parliament, we can return to the 
issue at stage 3. It is extremely important that the 
commissioner can be independent when it comes 
to legal advice. 

The Convener: The question is, that 
amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) 
(Liberal Democrats) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 15 disagreed to. 

Amendment 16 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 16 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 
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The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 16 disagreed to. 

The Convener: Amendment 17, in the name of 
Jeremy Purvis, is in a group on its own. 

Jeremy Purvis: The purpose of amendment 17 
is to allow the commissioner to make 
representations to the corporate body and to 
ensure that it has regard to those representations 
when it makes a direction with regard to the 
sharing of services or other resources. The 
provision on the sharing of services or other 
resources is broad and may have an impact on the 
ability of the commissioner to carry out the legal 
duties that they are required to carry out and on 
the commissioner’s independence. Under new 
paragraph 8 of schedule 2 to the 2002 act, which 
paragraph 13 of schedule 4 to the bill seeks to 
insert, the commissioner would have to share 
services or resources with 
“any other officeholder or any public body” 

if the corporate body made such a direction. 

Amendment 17 simply seeks to allow the 
commissioner to make representations in advance 
of the corporate body making a determination on 
shared premises, services or—critically—other 
resources, which is a reasonable addition. 

I move amendment 17. 

Trish Godman: Amendment 17 is directed at 
proposed new paragraphs 7 and 8 in schedule 2 
to the 2002 act, which will require the 
commissioner to comply with any directions given 
by the SPCB as to the location of the 
commissioner’s office and the sharing of premises, 
staff, services and other resources. At the risk of 
repeating myself, I remind the committee that 
those enhanced provisions are part of the 
improved governance arrangements that the bill 
introduces, which have long been sought by the 
committee and its predecessor. 

Amendment 17 is unnecessary because 
consultation will occur in almost all situations and 
it is difficult to envisage an SPCB decision being 
made on anything significant on which 
consultation or, at the very least, prior discussion, 
has not taken place. In fact, consultation will 
absolutely be required when such powers directly 
affect contracts that are entered into by the 
commissioner in his name. 

Where is the harm that the amendment brings? 
First, it would introduce an absolute requirement 
that applied across everything that the term 
“resources” encompasses, so no sharing of 
stationery or other such items could be directed 
without prior consultation. I make that point to 
highlight what a blunt instrument legislation can be 

and to suggest a need to be careful about what is 
put in a bill. On the practical application, the 
amendment would add nothing to the existing 
situation, as the commissioner would invariably 
have to be consulted. 

Jeremy Purvis: I note the comments from Trish 
Godman. The significance of the issue is not 
necessarily to do with premises and stationery, as 
there is a wider aspect of sharing staff, given 
some of the functions that the Scottish Information 
Commissioner will perform. However, given that 
the member said that no decisions would be taken 
without prior consultation, I will take those 
comments on board and seek agreement to 
withdraw amendment 17. 

Amendment 17, by agreement, withdrawn. 

Amendment 18 not moved. 

Amendment 19 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 19 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 19 disagreed to. 

Amendment 20 moved—[Jeremy Purvis]. 

The Convener: The question is, that 
amendment 20 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 

Brownlee, Derek (South of Scotland) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 20 disagreed to. 
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Schedule 4, as amended, agreed to. 

Schedule 5—Amendments of the 
Commissioner for Children and Young People 

(Scotland) Act 2003 (asp 17) 

Amendment 21 moved—[Trish Godman]—and 
agreed to. 

Schedule 5, as amended, agreed to. 

Schedule 6—Amendments of the Scottish 
Commission for Human Rights Act 2006 (asp 

16) 

Amendment 22 moved—[Trish Godman]—and 
agreed to. 

Schedule 6, as amended, agreed to. 

Sections 30 and 31 agreed to. 

Schedule 7—Transfer of staff, property and 
liabilities and transitional and saving 

provisions 

The Convener: Amendment 23, in the name of 
Trish Godman, is grouped with amendment 24. 

Trish Godman: Amendments 23 and 24 are 
technical drafting amendments to correct 
references in paragraph 12 of schedule 7. 

I move amendment 23. 

Amendment 23 agreed to. 

Amendment 24 moved—[Trish Godman]—and 
agreed to. 

Schedule 7, as amended, agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. We move into private to 
consider our work programme. 

15:55 

Meeting continued in private until 15:58. 
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Scottish Parliamentary Commissions and 
Commissioners etc. Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
 
An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner and the Commissioner for Public Appointments 
in Scotland; to make amendments of the Ethical Standards in Public Life etc. (Scotland) Act 
2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of Information (Scotland) 5 
Act 2002, the Public Appointments and Public Bodies etc. (Scotland) Act 2003, the 
Commissioner for Children and Young People (Scotland) Act 2003 and the Scottish Commission 
for Human Rights Act 2006, including amendments standardising certain provisions of those Acts 
and extending and qualifying the functions of the Scottish Public Services Ombudsman; and for 
connected purposes. 10 
 
 

PART 1 

THE COMMISSION FOR ETHICAL STANDARDS IN PUBLIC LIFE IN SCOTLAND: THE PUBLIC STANDARDS 
COMMISSIONER FOR SCOTLAND AND THE PUBLIC APPOINTMENTS COMMISSIONER FOR SCOTLAND 

The Commission and the Commissioners 

1 Establishment, members and functions of the Commission for Ethical Standards in 15 
Public Life in Scotland 

(1) There is established a corporate body to be known as the Commission for Ethical 
Standards in Public Life in Scotland (in this Part, the “Commission”). 

(2) It has two members; they are to be appointed by the Parliamentary corporation with the 
agreement of the Parliament. 20 

(3) One of them is to be so appointed as the Public Standards Commissioner for Scotland; 
and is to be known as such. 

(4) The other is to be so appointed as the Public Appointments Commissioner for Scotland; 
and is to be known as such. 

(5) They have, respectively, the functions transferred to them by section 2(1) and (2). 25 
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(6) Each of them is referred to in this Part as a “Commissioner”.  

(7) The functions of the Commission are–– 

(a) to provide the Commissioners with the property, staff and services they need in 
order to perform their respective functions, and 

(b) to make such arrangements as are appropriate and practicable for the 5 
co-ordination of the performance of those respective functions. 

 
2 Functions of the Commissioners 

(1) There are transferred to the Public Standards Commissioner for Scotland––  

(a) the Chief Investigating Officer’s functions under the Ethical Standards in Public 
Life etc. (Scotland) Act 2000 (asp 7), and 10 

(b) the Scottish Parliamentary Standards Commissioner’s functions under the Scottish 
Parliamentary Standards Commissioner Act 2002 (asp 16).  

(2) There are transferred to the Public Appointments Commissioner for Scotland the 
functions of the Commissioner for Public Appointments in Scotland under the Public 
Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4). 15 

(3) Accordingly, the offices of–– 

(a) the Chief Investigating Officer, 

(b) the Scottish Parliamentary Standards Commissioner, and 

(c) the Commissioner for Public Appointments in Scotland, 

are abolished. 20 

(4) The enactments mentioned in subsections (1) and (2) are referred to in this Act as, 
respectively–– 

(a) the “Ethical Standards Act”, 

(b) the “Parliamentary Standards Act”, and 

(c) the “Public Appointments Act”. 25 

(5) Those enactments, the Scottish Public Services Ombudsman Act 2002 (asp 11) and the 
Public Services Reform (Scotland) Act 2010 (asp 8) are consequentially amended in 
schedule 1. 

 
3 Status of Commission and Commissioners  

(1) The Commission–– 30 

(a) is not a servant or agent of the Crown, 

(b) has no status, immunity or privilege of the Crown. 

(2) The Commissioners–– 

(a) are not servants or agents of the Crown, 

(b) have no status, immunity or privilege of the Crown. 35 
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4 Independence of Commissioners 

In the performance of their respective functions, the Commissioners are not subject to 
the direction or control of–– 

(a) any member of the Parliament,  

(b) any member of the Scottish Executive, or 5 

(c) the Parliamentary corporation. 

 
5 Protection of Commission from actions for defamation 

(1) For the purposes of the law of defamation, any statement made by the Commission in 
pursuance of its functions has qualified privilege. 

(2) In subsection (1), “statement” has the same meaning as in the Defamation Act 1996 10 
(c.31).  

 
6 Designation of Chief Commissioner 

(1) The Parliamentary corporation must keep the effectiveness of the working arrangements 
of the Commission under review and may, at any time–– 

(a) designate a Commissioner as the Chief Commissioner, 15 

(b) revoke the designation, 

and give directions to the Commission accordingly.  

(2) A designation or revocation under this section does not affect–– 

(a) the period of office of the Commissioner,  

(b) the validity of anything done by the Commission or either Commissioner, or  20 

(c) the performance of the functions that a Commissioner has by virtue of sections 
1(5) and 2(1) or (2). 

 
7 Appointment of acting Commissioner 

(1) If the office of a Commissioner is vacant or a Commissioner is, for any reason and to 
any extent, unable to act, the Parliamentary corporation may appoint a person (an 25 
“acting Commissioner”) to perform the functions of the Commissioner, either generally 
or in relation to such matters or class of matter as is specified in the terms and 
conditions of the appointment.  

(2) An appointment of an acting Commissioner is for, or until, such time as is specified in 
the terms and conditions of appointment. 30 

(3) A Commissioner and an acting Commissioner may each perform the same functions at 
the same time but in relation to different matters. 

(4) Subject to subsection (5), a person who is not eligible for appointment as a 
Commissioner is not eligible for appointment as an acting Commissioner. 

(5) Members of the Commission’s staff are eligible for appointment as an acting 35 
Commissioner. 

(6) The other Commissioner is eligible for appointment as an acting Commissioner. 
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(7) An acting Commissioner–– 

(a) may at any time resign by notice given to the Parliamentary corporation, 

(b) may at any time be removed from office by the Parliamentary corporation, 

(c) subject to this section, holds office on such terms and conditions as the 
Parliamentary corporation determines, and 5 

(d) is to be regarded for all purposes, except those of sections 9(1) to (4) and 10, as 
having the same status, functions and rights and being subject to the same 
restrictions as the Commissioner in respect of whom the acting Commissioner was 
appointed.  

(8) The Parliamentary corporation may, in the terms and conditions of appointment of an 10 
acting Commissioner, specify the minimum period of notice for the purposes of 
subsection (7)(a). 

 
Office of Commissioner 

8 Disqualification 

(1) A person is disqualified from appointment and from holding office as a Commissioner if 15 
the person–– 

(a) is a member of the Parliament or its staff, 

(b) was a member of the Parliament at any time within two years before the date 
when the appointment might otherwise have been made,  

(c) is disqualified from being a member of the Parliament, 20 

(d) is a member of the House of Commons, 

(e) is a member of the House of Lords entitled to vote there, 

(f) is employed, or appointed in any other capacity, by the Commission,  

(g) is a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 25 

(ii) a specified authority, or 

(iii) a devolved public body, 

(h) is a specified authority (where the authority is an individual), 

(i) is, or is an employee or appointee of, the Scottish Public Services Ombudsman,  

(j) is a member of a council or any committee of a council, 30 

(k) is disqualified from being a member of a council, or 

(l) is a member of a joint board or joint committee. 

(2) In this section–– 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 35 
section 2(1) of the Public Appointments Act, 

“council” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c. 39), 
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“joint board” and “joint committee” have, respectively, the meanings given 
by section 235(1) of the Local Government (Scotland) Act 1973 (c. 65), 

“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 

(b) the reference to a member of a specified authority includes a reference to–– 5 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 

(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
9 Terms of office and remuneration  10 

(1) Each Commissioner–– 

(a) holds office for such period, not exceeding eight years, as the Parliamentary 
corporation, at the time of appointment, determines, but 

(b) is ineligible for reappointment at any time. 

(2) A Commissioner may, at any time, resign by notice given to the Parliamentary 15 
corporation.  

(3) A Commissioner may be removed from office by the Parliamentary corporation if 
subsection (4) applies. 

(4) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has breached the 20 
Commissioner’s terms and conditions of office and the Parliament resolves that 
the Commissioner should be removed from office for that breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform that Commissioner’s functions, 

and, in either case, the resolution is voted for by a number of members not fewer than 25 
two thirds of the total number of seats for members of the Parliament. 

(5) Each Commissioner is entitled to such remuneration and allowances as the 
Parliamentary corporation determines. 

(6) In other respects, each Commissioner holds office on such terms and conditions as the 
Parliamentary corporation determines. 30 

(7) Those terms and conditions may, without prejudice to section 8–– 

(a) prohibit the Commissioner from holding any other specified office, employment 
or appointment or engaging in any other specified occupation, 

(b) provide that the Commissioner’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the approval of 35 
the Parliamentary corporation. 

(8) In subsection (7), “specified” means specified in the terms and conditions of office or 
within a description so specified. 

(9) The Parliamentary corporation may, in the terms and conditions of office of a 
Commissioner, specify the minimum period of notice for the purposes of subsection (2). 40 
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10 Pensions etc. 

(1) The Commission may, with the approval of the Parliamentary corporation, make 
arrangements for the payment of pensions, allowances or gratuities to, or in respect of, 
any person who has ceased to be a Commissioner. 

(2) Those arrangements may include–– 5 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, 

(b) the establishment and administration of one or more pension schemes. 

(3) References in subsections (1) and (2) to pensions, allowances and gratuities include, 
respectively, references to pensions, allowances and gratuities by way of compensation 10 
for loss of office. 

 
11 Subsequent appointments etc. of former Commissioner 

(1) A person who has ceased to be a Commissioner may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed, or appointed in any other capacity, by the Commission, 15 

(b) be a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 

(ii) a specified authority, or 

(iii) a devolved public body, 

(c) be a specified authority (where the authority is an individual),  20 

(d) be, or be an employee or appointee of, the Scottish Public Services Ombudsman, 
or 

(e) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation which, by 
virtue of section 9(7)(a), that person could not have held or, as the case may be, 25 
engaged in when a Commissioner. 

(2) The restriction in subsection (1)–– 

(a) starts when the person ceases to be a Commissioner, and 

(b) ends on the expiry of the financial year following the one in which it started. 

(3) In this section–– 30 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 
section 2(1) of the Public Appointments Act, 

“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 35 

(b) the reference to a member of a specified authority includes a reference to–– 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 
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(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
General functions, procedures etc. of Commission  

12 General powers 

(1) The Commission may do anything which appears–– 5 

(a) necessary or expedient for the purpose of or in connection with, or 

(b) conducive to, 

the performance of its functions or the efficiency of its administration. 

(2) In particular, the Commission may–– 

(a) enter into contracts, 10 

(b) acquire and dispose of land and other property. 

(3) The exercise of the power to acquire or dispose of land is subject to the approval of the 
Parliamentary corporation. 

(4) The Commission may determine and charge reasonable sums for anything done or 
provided by it or on its behalf in the performance of, or in connection with, its functions. 15 

(5) The Commission must retain any sums received by it by virtue of subsection (4) and 
apply them to meet expenditure incurred in doing or providing whatever is charged for.  

 
13 Payment of witnesses’ expenses 

The Commission may pay to persons giving evidence, producing documents or 
providing information under section 13 of the Ethical Standards Act or section 13 of the 20 
Parliamentary Standards Act such allowances or expenses as it may, with the approval 
of the Parliamentary corporation, determine.  

 
14 Strategic plans 

(1) The Commission must, in respect of each 4 year period, lay before the Parliament a plan 
(referred to in this section as a “strategic plan”) setting out how the Commission and 25 
each Commissioner propose to perform their respective functions during the 4 year 
period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commission’s and each Commissioner’s objectives and priorities during the 4 
year period, 30 

(b) how the Commission and each Commissioner propose to achieve them, 

(c) timetables for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commission must provide a 
draft of it to and invite, and (if any are given) consider, comments on it from–– 35 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commission think appropriate. 
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(4) The reference in subsection (3)(b) to other persons includes a reference to a committee 
of the Parliament. 

(5) The Commission must lay each strategic plan before the Parliament not later than the 
beginning of the 4 year period to which the plan relates. 

(6) The Commission must arrange for the publication of each strategic plan laid before the 5 
Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic plan for 
the period and lay a revised strategic plan before the Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a reference to 10 
the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of four years beginning on 1 April next 
following the coming into force of this section and each subsequent period of four years. 

 
15 Procedure and validity of acts 

(1) The Commission may regulate its own procedure. 15 

(2) The validity of its acts is not affected by–– 

(a) any defect in the appointment of a Commissioner, 

(b) any disqualification from appointment as a Commissioner of any person bearing 
to be a Commissioner, or 

(c) any vacancy in the office of a Commissioner. 20 

(3) The validity of acts of a Commissioner is not affected by–– 

(a) any defect in the appointment of the Commissioner, or 

(b) any disqualification from appointment as a Commissioner of the person bearing to 
be the Commissioner.  

(4) Subsection (1) is subject to–– 25 

(a) any direction in that regard given by the Parliamentary corporation, and 

(b) the other provisions of this Part. 

 
16 Delegation  

(1) Any function of the Commission may be performed on its behalf by any person 
(whether or not a Commissioner or a member of its staff) authorised by it to do so, and 30 
to the extent so authorised. 

(2) Subsection (1) does not affect the Commission’s responsibility for the performance of 
its functions. 

(3) Any function of a Commissioner may be performed on the Commissioner’s behalf by 
any person (whether or not the other Commissioner or a member of the Commission’s 35 
staff) authorised by the Commissioner to do so, and to the extent so authorised. 

(4) Subsection (3) does not affect the responsibility of either of the Commissioners for the 
performance of that Commissioner’s functions. 
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Staff, advisers etc.  

17 Staff 

(1) The Commission may, for the purposes of section 1(7), appoint staff on such terms and 
conditions as it determines. 

(2) The Commission may make arrangements for the payment of pensions, allowances or 5 
gratuities to, or in respect of, any person who has ceased to be a member of its staff. 

(3) Those arrangements may include–– 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, and 

(b) the establishment and administration of one or more pension schemes. 10 

(4) References in subsections (2) and (3) to pensions, allowances or gratuities include, 
respectively, references to pensions, allowances or gratuities by way of compensation 
for loss of employment. 

(5) The exercise of a power in this section is subject to the approval of the Parliamentary 
corporation. 15 

 
18 Advisers, assessors and other services 

(1) The Commission may obtain for itself or for a Commissioner advice, assistance or any 
other service from any person who, in the opinion of the Commission, is qualified to 
give it. 

(2) The Commission may pay to that person such fees and allowances as it determines. 20 

(3) Any payment under subsection (2) is subject to the approval of the Parliamentary 
corporation. 

 
Finance 

19 Accountable officer 

(1) The Parliamentary corporation must designate a Commissioner or a member of the 25 
Commission’s staff as the accountable officer for the purposes of this section. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission, 

(b) ensuring the propriety and regularity of the finances of the Commission, 

(c) ensuring that the resources of the Commission are used economically, efficiently 30 
and effectively, and 

(d) the duty in subsection (3). 

(3) Where the accountable officer is required to act in some way but considers that to do so 
would be inconsistent with the proper performance of a function set out in subsection 
(2)(a) to (c), the accountable officer must–– 35 

(a) obtain written authority from the Commission before taking the action, and 
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(b) as soon as possible, send a copy of the authority to the Auditor General for 
Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of the 
functions in subsection (2).  

 
20 Budget 5 

(1) The Commission must, before the start of each financial year, prepare proposals for its 
use of resources and expenditure during the year (a “budget”) and, by such date as the 
Parliamentary corporation determines, send the budget to the Parliamentary corporation 
for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised budget for the 10 
remainder of the year and send it to the Parliamentary corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and effectively. 

(4) A budget or revised budget must contain a statement that the Commission has complied 
with the duty under subsection (3). 15 

 
21 Funding 

(1) The Parliamentary corporation is to–– 

(a) pay the remuneration and allowances of each Commissioner, 

(b) pay any expenses properly incurred by the Commission in the performance of its 
functions, so far as not met out of sums received and applied by it under section 20 
12(5), 

(c) indemnify the Commission and each Commissioner in respect of any liabilities 
incurred by it or, as the case may be, that Commissioner in the performance of its 
or, as the case may be, that Commissioner’s functions. 

(2) Subsection (1)(b) does not require the Parliamentary corporation to pay any expenses 25 
incurred by the Commission which exceed or are otherwise not covered by a budget or, 
as the case may be, a revised budget approved under section 20. 

(3) However, the Parliamentary corporation may pay those expenses. 

 
22 Accounts and audit 

(1) The Commission must, in accordance with any directions in that regard given by the 30 
Scottish Ministers–– 

(a) keep proper accounts and accounting records, 

(b) prepare annual accounts in respect of each financial year, and 

(c) send a copy of the annual accounts to the Auditor General for Scotland for 
auditing. 35 

(2) If requested by any person, the Commission must make the audited accounts available, 
at any reasonable time, without charge and in printed or electronic form, so that they 
may be inspected by that person. 

 

918



Scottish Parliamentary Commissions and Commissioners etc. Bill 11 
Part 1—The Commission for Ethical Standards in Public Life in Scotland: the Public Standards 
Commissioner for Scotland and the Public Appointments Commissioner for Scotland 
 

Location of office and sharing of resources 

23 Location of office 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 

 
24 Sharing of premises, staff, services and other resources 5 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with any 
other public body or any officeholder. 

 
Annual reports 

25 Annual reports 10 

(1) The Commission must lay before the Parliament annually a general report on the 
performance by the Commission and each of the Commissioners of their respective 
functions during the reporting year. 

(2) The report must include, in relation to the performance of the functions of the Public 
Standards Commissioner for Scotland–– 15 

(a) the numbers of complaints made to that Commissioner during the reporting year 
about, respectively–– 

(i) members of the Parliament, 

(ii) councillors, and 

(iii) members of devolved public bodies, 20 

(b) the number of complaints made for the purposes of investigation under the Ethical 
Standards Act or the Parliamentary Standards Act which were withdrawn during 
the reporting year, broken down according to the stage of the investigation at 
which they were withdrawn, 

(c) the numbers of investigations under the Ethical Standards Act–– 25 

(i) begun, 

(ii) not proceeded with, 

(iii) completed, 

during the reporting year, 

(d) the number of outcome reports submitted to the Standards Commission for 30 
Scotland under section 14 of that Act during the reporting year, 

(e) the number of further investigations that the Commissioner has, during the 
reporting year, been directed under section 16 of that Act to carry out, 

(f) in relation to Stage 1 investigations–– 

(i) the number completed, 35 

(ii) the number of complaints dismissed, and 
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(iii) the number of complaints considered admissible or treated, under section 
7(7)(b) of the Parliamentary Standards Act, as meeting all the specified 
requirements, 

during the reporting year, 

(g) in relation to Stage 2 investigations–– 5 

(i) the number completed,  

(ii) the number of outcome reports made under section 9 of the Parliamentary 
Standards Act, 

during the reporting year, and 

(h) the number of further investigations that the Commissioner has been directed to 10 
carry out under section 10(2) of that Act during the reporting year. 

(3) The report must include, in relation to the performance of the functions of the Public 
Appointments Commissioner for Scotland–– 

(a) a summary of any revisals made under section 2(3)(b) of the Public Appointments 
Act to the code of practice, 15 

(b) a summary of any section 2(5)(b) complaints received by that Commissioner, 

(c) a summary of any guidance to the Scottish Ministers issued under section 2(6) of 
the Public Appointments Act, 

(d) the number of section 2(8)(a) reports made, and 

(e) the number of section 2(8)(b) directions made, 20 

during the reporting year. 

(4) The report must also include a summary of the Commission’s activities during the 
reporting year. 

(5) The report must be laid before the Parliament within seven months after the end of the 
reporting year. 25 

(6) The Commission must arrange for the publication of each report laid before the 
Parliament under this section. 

(7) In preparing a report under this section, the Commission must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(8) In this section–– 30 

“reporting year” means the year beginning on 1 April, 

“devolved public bodies” has the meaning given by section 28(1) of the Ethical 
Standards Act,  

“Stage 1” and “Stage 2” are to be construed in accordance with section 5(1) of the 
Parliamentary Standards Act, 35 

“section 2(5)(b) complaints” are complaints to which section 2(5)(b) of the Public 
Appointments Act applies (those arising from certain appointments, or 
recommendations for appointments, made by Scottish Ministers), 

“section 2(8)(a) reports” are reports made under section 2(8)(a) of that Act (about 
continued non-compliance with the code of practice on appointments),  40 
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“section 2(8)(b) directions” are directions to Scottish Ministers under section 
2(8)(b) of that Act (to delay appointment or recommendation pending 
consideration by the Parliament). 

 
Ombudsman’s investigations and freedom of information 

26 Commission and Commissioners to be subject to investigations by Scottish Public 5 
Services Ombudsman 

(1) Before paragraph 21A in Part 2 of schedule 2 to the Scottish Public Services 
Ombudsman Act 2002 (asp 11) (amendable list of authorities subject to investigation by 
Ombudsman) there is inserted–– 

“21ZA The Commission for Ethical Standards in Public Life in Scotland in the 10 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 32A in that Part of that schedule there is inserted–– 

“32B The Public Appointments Commissioner for Scotland. 

32C The Public Standards Commissioner for Scotland in the performance of 15 
functions under the Ethical Standards in Public Life etc. (Scotland) Act 2000 
(asp 7).” 

 
27 Commission and Public Appointments Commissioner for Scotland to be subject to 

Freedom of Information (Scotland) Act 

(1) After paragraph 62 in Part 7 of schedule 1 to the Freedom of Information (Scotland) Act 20 
2002 (asp 13) (Scottish public authorities subject to the Act) there is inserted–– 

“62ZZA The Commission for Ethical Standards in Public Life in Scotland in the 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 75 in that Part of that schedule there is inserted–– 25 

“75ZA The Public Appointments Commissioner for Scotland.” 

 
Interpretation 

28 Interpretation of Part 1 

In this Part, except where the context otherwise requires–– 

“Commission” means the Commission for Ethical Standards in Public Life in 30 
Scotland, 

“Commissioner” means a Commissioner appointed under section 1(2), 

“the Parliament” means the Scottish Parliament, 

“Parliamentary corporation” means the Scottish Parliamentary Corporate Body. 

 

921



14 Scottish Parliamentary Commissions and Commissioners etc. Bill 
Part 2—Amendments of provisions relating to other commissions and officeholders 

 
PART 2 

AMENDMENTS OF PROVISIONS RELATING TO OTHER COMMISSIONS AND OFFICEHOLDERS 

29 Standardising and other amendments  

(1) The enactments referred to in subsections (2) to (11) have effect subject to the 
amendments there provided for, being amendments which–– 5 

(a) standardise certain provisions in those enactments,  

(b) extend and qualify the functions of the Scottish Public Services Ombudsman, but 

(c) are not limited to amendments for those purposes. 

(2) The Ethical Standards Act is amended in accordance with schedule 2. 

(3) The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended in accordance 10 
with schedule 3. 

(4) The Freedom of Information (Scotland) Act 2002 (asp 13) is amended in accordance 
with schedule 4. 

(5) The Parliamentary Standards Act is amended in accordance with subsections (6) and (7). 

(6) Sections 13(8) (payment of witnesses’ allowances and expenses) and 18 (annual report) 15 
are repealed. 

(7) In section 17(1) (protection from actions of defamation)–– 

(a) in paragraph (a), after “Commissioner” there is inserted “or any of the employees 
of the Commission for Ethical Standards in Public Life in Scotland”, and 

(b) in paragraph (b), after “Commissioner” there is inserted “or any of those 20 
employees”.  

(8) The Public Appointments Act is amended in accordance with subsection (9). 

(9) After section 3(2) (paragraph (b) of which gives Scottish Ministers power to confer 
functions on or remove them from the Public Appointments Commissioner for Scotland) 
there is inserted–– 25 

“(2A) Before making an order under subsection (2)(b), the Scottish Ministers must 
consult the Parliamentary corporation.” 

(10) The Commissioner for Children and Young People (Scotland) Act 2003 (asp 17) is 
amended in accordance with schedule 5. 

(11) The Scottish Commission for Human Rights Act 2006 (asp 16) is amended in 30 
accordance with schedule 6. 

 

PART 3 

GENERAL 

30 Interpretation 

In this Act, “Ethical Standards Act”, “Parliamentary Standards Act” and “Public 35 
Appointments Act” have the meanings given by section 2(4). 

 

922



Scottish Parliamentary Commissions and Commissioners etc. Bill 15 
Part 3—General 
 
31 Short title, commencement, transfers and transitionals 

(1) This Act may be cited as the Scottish Parliamentary Commissions and Commissioners 
etc. Act 2010. 

(2) Section 30 and subsections (1) to (5) of this section come into force on Royal Assent. 

(3) Paragraph 14 of schedule 2, to the extent that it inserts paragraph 10C (budget) into 5 
schedule 1 to the Ethical Standards Act, comes into force on 1 August 2010. 

(4) Paragraph 20 of schedule 3 comes into force on 1 October 2010. 

(5) The rest of this Act comes into force on 1 April 2011. 

(6) The provisions relating to the transfer of staff, property and liabilities and transitional 
and saving provisions set out in schedule 7 have effect. 10 
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SCHEDULE 1 
(introduced by section 2(5)) 

CONSEQUENTIAL AMENDMENTS OF ENACTMENTS REFERRED TO IN SECTION 2(5) 

PART 1 

THE ETHICAL STANDARDS ACT 5 

1 For section 9 (appointment and functions of Chief Investigating Officer) there is 
substituted— 

“9 Public Standards Commissioner for Scotland to investigate breaches of 
codes 

It is the duty of the Public Standards Commissioner for Scotland (the 10 
“Commissioner”) to investigate and report to the Commission on cases in 
which a councillor or member of a devolved public body has, might have or is 
alleged to have contravened the councillors’ or, as the case may be, the 
members’ code.” 

2 In sections 10(1) and (2), 11, 12(1), (4) and (5), 13(1) and (3), 14(1) and (3), 16, 21(1), 15 
23(5) and 27(1) and paragraphs 2(1) and 7(1) of schedule 1 for “Chief Investigating 
Officer”, in each place where those words occur, there is substituted “Commissioner”. 

3 In section 10(1) for “functions of that office” there is substituted “Commissioner’s 
functions under this Act”. 

4 In sections 10(2), 12(4) and (5), 13(1), 14(3), 16(a) and 21(1) for “that Officer”, in each 20 
place where those words occur, there is substituted “the Commissioner”. 

5 In section 11 after “functions” there is inserted “under this Act”. 

6 In sections 11 and 13(3) for “that Officer’s” there is substituted “the Commissioner’s”. 

7 In section 28(1)— 

(a) for the definition of “Chief Investigating Officer” there is substituted–– 25 

““Commissioner” means the Public Standards Commissioner for 
Scotland;”, and 

(b) after the definition of “devolved public body” there is inserted–– 

““investigation” means an investigation under this Act;”. 

8 In paragraph 2(1)(b) of schedule 1 after “functions” there is inserted “under this Act”. 30 

9 In the titles to sections 10 to 14 “Chief Investigating Officer” and “Chief 
Investigating Officer’s”, wherever these expressions occur, become, respectively, 
“Public Standards Commissioner” and “Public Standards Commissioner’s”.  

 
PART 2 

THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 35 

10 Paragraph 21 in Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 
2002 (Chief Investigating Officer to be subject to investigation by Ombudsman) is 
repealed. 
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PART 3 

THE PARLIAMENTARY STANDARDS ACT 

11 Sections 1 and 2 and schedule 1 (appointment, terms of office etc. of Scottish 
Parliamentary Standards Commissioner and acting Commissioner) are repealed. 

12 In section 3(1) (functions of Scottish Parliamentary Standards Commissioner) for 5 
“Commissioner”, where it first occurs, there is substituted “Public Standards 
Commissioner for Scotland (the “Commissioner”)”. 

13 In section 16 (restriction on disclosure of information)–– 

(a) in subsection (1) for “Commissioner”, where it secondly occurs, there is 
substituted “Commission for Ethical Standards in Public Life in Scotland (the 10 
“Commission”)”, and 

(b) in subsection (2)–– 

(i) after “Commissioner”, where it first occurs, there is inserted “or 
Commission”, and 

(ii) after “Commissioner”, where it secondly occurs, there is inserted “or, as 15 
the case may be, Commission”.  

14 In section 20 (interpretation)–– 

(a) the definition of “acting Commissioner” is repealed, and 

(b) for the definition of “Commissioner” there is substituted–– 

““Commissioner” means the Public Standards Commissioner for 20 
Scotland;”. 

 
PART 4 

THE PUBLIC APPOINTMENTS ACT 

15 Section 1 and schedule 1 (establishment, appointment etc. of Commissioner for Public 
Appointments in Scotland) are repealed. 25 

16 In section 2(1) (that Commissioner’s duty to prepare code of practice) for 
“Commissioner” there is substituted “Public Appointments Commissioner for Scotland 
(the “Commissioner”)”. 

17 In section 20 (interpretation) for the definition of “the Commissioner” there is 
substituted–– 30 

““the Commissioner” means the Public Appointments Commissioner for 
Scotland;”. 

18 Paragraph 16(b) of schedule 4 (Commissioner for Public Appointments in Scotland to 
be subject to investigation by Ombudsman) and the word “and” immediately before it 
are repealed. 35 

19 Paragraph 17(c)(i) of that schedule (Commissioner for Public Appointments in Scotland 
to be subject to the Freedom of Information (Scotland) Act 2002) and the words “and 
(ii)” immediately following it are repealed. 
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Part  5—The Public Services Reform (Scotland) Act 2010 (asp 8) 
 

PART  5 

THE PUBLIC SERVICES REFORM (SCOTLAND) ACT 2010 (ASP 8) 

20 In schedule 5 (improvement of public functions: listed persons, bodies and office 
holders)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 5 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)”, “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 10 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”. 15 

21 In schedule 6 (listed bodies and office-holders in respect of whom a request from and 
the consent of the Parliamentary corporation is required for orders under Part 2 of the 
Act)–– 

(a) at the beginning there is inserted the following entry–– 

 “Commission for Ethical Standards in Public Life in Scotland”, 20 

(b) for the entry “Commissioner for Public Appointments in Scotland” there are 
substituted the following entries–– 

“Public Appointments Commissioner for Scotland” 

“Public Standards Commissioner for Scotland”, 

(c) the entry “Scottish Parliamentary Standards Commissioner” is repealed, 25 

(d) at the end there is inserted the following entry–– 

 “Standards Commission for Scotland”. 

22 In schedule 8 (listed persons, bodies and office-holders obliged to publish certain 
information about public functions)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 30 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)”, “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 35 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”. 40 
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SCHEDULE 2 
(introduced by section 29(2)) 

AMENDMENTS OF THE ETHICAL STANDARDS ACT 

Procedure for appointments and orders conferring functions 

1 In section 8 (establishment, functions and membership of the Standards Commission for 5 
Scotland)–– 

(a) in subsection (3) (appointment of members) for the passage from “Ministers”, 
where first occurring, to the end there is substituted “the Parliamentary 
corporation–– 

(a) after consulting such association of councils and such other persons as 10 
the Parliamentary corporation thinks appropriate; and 

(b) with the agreement of the Parliament.”, 

(b) after subsection (4) there is inserted–– 

“(4A) Ministers shall consult the Parliamentary corporation and the Commission 
before making an order under subsection (2)(b).”, 15 

(c) for subsection (6) (order conferring functions to be subject to negative procedure) 
there is substituted–– 

“(6) No statutory instrument may be made under this section unless a draft of it has 
been laid before and approved by the Parliament.”  

 
Witnesses’ expenses  20 

2 In section 17(8) (payment by Commission of witnesses’ expenses etc.) for “thinks fit” 
there is substituted “, with the approval of the Parliamentary corporation, determines”. 

 
Protection from actions of defamation 

3 In section 27(1) (protection from actions of defamation) for the passage from “by”, 
where it first occurs, to the end there is substituted–– 25 

“(a) by the Commission or any of its employees, the Public Standards 
Commissioner for Scotland or any of the employees of the Commission 
for Ethical Standards in Public Life in Scotland shall be absolutely 
privileged; 

(b) to that Commissioner or any of the employees of the Commission for 30 
Ethical Standards in Public Life in Scotland shall have qualified 
privilege.” 

 
Application of paragraphs 5 to 16 

4 Paragraphs 5 to 16 relate to schedule 1 to the Ethical Standards Act.  

 
Land, charges, location of office and sharing of resources 35 

5 In paragraph 2–– 
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(a) at the end of sub-paragraph (2) (Commission’s general powers to include 

acquisition and disposal of land) there is inserted “, or other property”, and 

(b) after that sub-paragraph there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation. 5 

(4) The Commission may determine and charge reasonable sums for anything 
done or provided by it or on its behalf in the exercise of, or in connection with, 
its functions. 

(5) The Commission shall retain any sums received by it by virtue of sub-
paragraph (4) and apply them to meet expenditure incurred in doing or 10 
providing whatever is charged for.” 

6 After paragraph 2 there is inserted–– 

“Location of office 

2A The Commission shall comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 15 

Sharing of premises, staff, services and other resources 

2B The Commission shall comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other public body or any officeholder.” 

 
Procedure for appointment of convener 20 

7 In paragraph 4 (appointment of convener) for “Ministers” there is substituted “The 
Parliamentary corporation”. 

 
Members’ terms of office, subsequent appointments etc. 

8 For paragraphs 5 (tenure of office of members) and 6 (remuneration etc.) there is 
substituted–– 25 

“Tenure of office, remuneration etc. 

 5 (1) Each member of the Commission shall hold office for such period, not 
exceeding eight years, as the Parliamentary corporation determines at the time 
of appointment. 

(2) A person who has ceased to be a member is ineligible for reappointment at any 30 
time. 

(3) A member may resign office at any time by notice in writing given to the 
Parliamentary corporation. 

(4) A member may be removed from office by the Parliamentary corporation if 
sub-paragraph (5) applies. 35 

(5) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the member has breached 
the member’s terms and conditions of office and the Parliament resolves 
that the member should be removed from office for that breach; or 
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(b) the Parliament resolves that it has lost confidence in the member’s 
willingness, suitability or ability to exercise that member’s functions, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament. 5 

(6) The Parliamentary corporation may, in the terms and conditions of office of a 
member, specify the minimum period of notice for the purposes of sub-
paragraph (3). 

(7) Each member is entitled to–– 

(a) such remuneration; and 10 

(b) such allowances, 

as the Parliamentary corporation determines. 

(8) In other respects, each member holds office on such terms and conditions as 
the Parliamentary corporation determines. 

(9) Those terms and conditions may, without prejudice to paragraph 3–– 15 

(a) prohibit the member from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation; 

(b) provide that the member’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the 20 
approval of the Parliamentary corporation; 

(c) for the purposes of this sub-paragraph, provide differently for the 
member appointed as convener and the other members. 

(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 25 

9 After paragraph 5 (as inserted by paragraph 8 above) there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased to be a member may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission; 30 

(b) be a member or an employee or appointee of the Commission for Ethical 
Standards in Public Life in Scotland or be, or be an employee or 
appointee of, the Scottish Public Services Ombudsman; 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 35 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member; and 

(b) ends on the expiry of the financial year following the one in which it 40 
started.” 
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Employees, remuneration and pensions, advisers etc.  

10 In paragraph 7 (employees)–– 

(a) in sub-paragraphs (2) and (4) for “Ministers” in each place where it occurs, there 
is substituted “it”, and 

(b) after sub-paragraph (4) there is inserted–– 5 

“(4A) The exercise of a power in this paragraph requires the approval of the 
Parliamentary corporation.” 

11 Paragraph 8 (remuneration, pensions etc. of Chief Investigating Officer and staff) is 
repealed. 

12 Before paragraph 9 there is inserted–– 10 

“Advisers and other services 

 8A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 

(2) The Commission may pay to that person such fees and allowances as the 
Commission determines. 15 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 

 
Strategic plans  

13 After paragraph 10 there is inserted–– 

“Strategic plans 20 

 10A(1) The Commission shall, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commission proposes to exercise the Commission’s functions during 
the 4 year period. 

(2) A strategic plan shall, in particular, set out–– 25 

(a) the Commission’s objectives and priorities during the 4 year period; 

(b) how the Commission proposes to achieve them;  

(c) a timetable for doing so; and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commission shall 30 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation; and 

(c) such other persons as the Commission thinks appropriate. 

(4) The reference in sub-paragraph (3)(c) to other persons includes a committee of 35 
the Parliament. 

(5) The Commission shall lay each strategic plan before the Parliament not later 
than the beginning of the 4 year period to which the plan relates. 
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(6) The Commission shall arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic 
plan for the period and lay a revised strategic plan before the Parliament. 

(8) Sub-paragraphs (2) to (7) apply to a revised strategic plan as they apply to a 5 
strategic plan. 

(9) In that application, the reference in sub-paragraph (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this paragraph and each 10 
subsequent period of 4 years.” 

 
Finance  

14 After paragraph 10A (as inserted by paragraph 13 above) there is inserted–– 

“Accountable officer 

 10B(1) The Parliamentary corporation shall designate a member or employee of the 15 
Commission as the accountable officer for the purposes of this paragraph. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission; 

(b) ensuring the propriety and regularity of the finances of the Commission; 

(c) ensuring that the resources of the Commission are used economically, 20 
efficiently and effectively; and 

(d) the duty set out in sub-paragraph (3). 

(3) Where the accountable officer is required to act in some way but considers that 
to do so would be inconsistent with the proper exercise of the functions 
specified in sub-paragraph 2(a) to (c), the accountable officer shall–– 25 

(a) obtain written authority from the Commission before taking the action; 
and 

(b) send a copy of the authority as soon as possible to the Auditor General 
for Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of 30 
the functions in sub-paragraph (2).  

Budget 

 10C(1) The Commission shall, before the start of each financial year, prepare 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 35 
to the Parliamentary corporation for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 
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(3) In preparing a budget or a revised budget, the Commission shall ensure that the 

resources of the Commission will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget shall contain a statement that the Commission has 
complied with the duty under sub-paragraph (3).  5 

Commission’s expenses and liabilities 

 10D(1) The Parliamentary corporation shall pay any expenses properly incurred by the 
Commission in the exercise of its functions so far as not met out of sums 
received and applied by it under paragraph 2(5). 

(2) Sub-paragraph (1) does not require the Parliamentary corporation to pay any 10 
expenses incurred by the Commission which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 10C. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation shall indemnify the Commission in respect of 15 
any liability incurred by it in the exercise of its functions. 

Accounts and audit 

10E(1) The Commission shall, in accordance with such directions in that regard as the 
Scottish Ministers may give–– 

(a) keep proper accounts and accounting records; 20 

(b) prepare annual accounts in respect of each financial year; and 

(c) send a copy of the annual accounts to the Auditor General for Scotland 
for auditing. 

(2) If requested by any person, the Commission shall make the audited accounts 
available, at any reasonable time, without charge and in printed or electronic 25 
form, so that they may be inspected by that person.” 

15 Paragraph 11 (expenses) is repealed. 

 
Annual reports 

16 After paragraph 10E (as inserted by paragraph 14 above) there is inserted–– 

“Annual reports 30 

 10F(1) The Commission shall lay before the Parliament annually a general report on 
the exercise of its functions during the reporting year. 

(2) The report shall, in particular, include–– 

(a) a summary of any hearings held by the Commission during the reporting 
year; and 35 

(b) a summary of any other activities undertaken by it during that year in 
pursuance of its functions. 

(3) The report shall be laid before the Parliament within seven months after the 
end of the reporting year. 

(4) The Commission shall arrange for the publication of each report laid before the 40 
Parliament under this paragraph. 
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(5) In preparing a report under this paragraph, the Commission shall comply with 
any direction given by the Parliamentary corporation as to the form and content 
of the report. 

(6) In this section “reporting year” means the year beginning on 1 April.” 

 
Terms and conditions of office, staff and status of Chief Investigating Officer 5 

17 Schedule 2 (terms and conditions of office, staff and status of Chief Investigating 
Officer) is repealed.  

 

SCHEDULE 3 
(introduced by section 29(3)) 

AMENDMENTS OF THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 10 

Investigations and reports 

1 In section 5(1)(a) (matters which may be investigated) after “or”, where it second 
occurs, there is inserted “on”. 

2 In section 11 (decisions not to investigate)–– 

(a) in subsection (1) the passage from “after” to “complaint”, where it second occurs, 15 
becomes paragraph (a) of the subsection and after it there is inserted “, or 

(b) decides to discontinue an investigation following a complaint,”, 

(b) after subsection (3) there is inserted–– 

“(3A) Where the Ombudsman decides to discontinue an investigation following a 
complaint, any reference in paragraphs (b), (f) and (g) of subsection (2) to the 20 
listed authority in question or to the listed authority is to be construed as 
including a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.”, 25 

(c) after subsection (4) there is inserted–– 

“(5) Subsection (4) applies where the Ombudsman decides to discontinue an 
investigation following a request as it applies where the Ombudsman decides 
not to conduct such an investigation.”, 

(d) accordingly, the title to the section becomes “Decisions not to investigate or to 30 
discontinue investigations”. 

3 After subsection (6) of section 12 (investigation procedure) there is inserted–– 

“(7) Any reference in subsections (2)(a) and (6)(a) and (b) to the listed authority in 
question or to the listed authority includes, in relation to an investigation 
following a complaint, references to a listed authority–– 35 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 
investigation.” 

4 In section 13 (evidence) after subsection (9) there is inserted–– 
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“(10) Any reference in subsections (1) to (3) to the listed authority in question or to 

the listed authority includes, in relation to an investigation following a 
complaint, a reference to a listed authority–– 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 5 
investigation.” 

5  In section 15 (reports on investigations)–– 

(a) at the beginning of subsection (1) there is inserted “Subject to subsection (1A),”, 

(b) after that subsection there is inserted–– 

“(1A) Where the Ombudsman decides to discontinue an investigation, the 10 
Ombudsman may–– 

(a) send a report of the investigation to the Scottish Ministers, and 

(b) lay a copy of the report before the Parliament.”, 

(c) in subsection (4)(a)(i) after “report” there is inserted “sent to it by virtue of 
subsection (1)”, 15 

(d) after subsection (7) there is inserted–– 

“(8) Any reference in subsections (3) to (5) to the listed authority in question or to 
the listed authority includes, in relation to a complaint following which the 
investigation was conducted, a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 20 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.” 

 
Annual reports  

6 In section 17–– 

(a) at the end of subsection (1) (duty to lay annual reports) there is inserted “during 25 
the reporting year”, 

(b) in subsection (2) (Ombudsman’s recommendations) for “period in question” there 
is substituted “reporting year”, 

(c) after subsection (2) there is inserted–– 

“(2A) A report under subsection (1) must be laid before the Parliament within seven 30 
months after the end of the reporting year”, 

(d) in subsection (3) (directions as to form and content of reports) for “Parliament” 
there is substituted “Parliamentary corporation”, 

(e) after that subsection there is inserted–– 

“(3A) The Ombudsman must arrange for the publication of each report under 35 
subsection (1).”, 

(f) after subsection (4) there is inserted–– 

“(5) In this section, “reporting year” means the year beginning on 1 April.” 
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Strategic plans  

7 After section 17 there is inserted–– 

“17A Strategic plans  

(1) The Ombudsman must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 5 
how the Ombudsman proposes to perform the Ombudsman’s functions during 
the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Ombudsman’s objectives and priorities during the 4 year period, 

(b) how the Ombudsman proposes to achieve them, 10 

(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Ombudsman must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 15 

(a) the Parliamentary corporation, and 

(b) such other persons as the Ombudsman thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a reference to a 
committee of the Parliament. 

(5) The Ombudsman must lay each strategic plan before the Parliament not later 20 
than the beginning of the 4 year period to which the plan relates. 

(6) The Ombudsman must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Ombudsman may, at any time during a 4 year period, review the strategic 
plan for the period and lay a revised strategic plan before the Parliament. 25 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 30 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Confidentiality of information  

8 In section 19 (confidentiality of information)–– 

(a) in subsection (3)–– 35 

(i) for “patients”, where it first occurs, there is substituted “individuals (in 
particular or in general)”, 

(ii) for “and” there is substituted “or”, 

(iii) for “patients”, where it second occurs, there is substituted “the particular 
individuals or, as the case may be, individuals in general”, 40 
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(b) after subsection (4) there is inserted–– 

“(4A) The duty under subsection (4)(a) to inform a person about the identity of a 
person to whom information has been disclosed does not apply where 
informing the former person is likely to constitute a threat to the health or 
safety of the latter person.” 5 

9 In section 23(1) (interpretation) the definition of “patient” is repealed. 

 
Application of paragraphs 11 to 19  

10 Paragraphs 11 to 19 relate to schedule 1 to the Scottish Public Services Ombudsman Act 
2002 (asp 11). 

 
Disqualification, terms of office, status, removal etc.  10 

11 For paragraph 1(3) (disqualification of former Ombudsman from certain posts) there is 
substituted–– 

“(3) A person who has ceased to hold office as Ombudsman or deputy Ombudsman 
may not, without the approval of the Parliamentary corporation–– 

(a) be appointed or, as the case may be, elected as–– 15 

(i) the holder of any office which is a listed authority, or 

(ii) a member, officer or member of staff of a listed authority, 

(b) be appointed to any paid office by a listed authority, or 

(c) hold any other office, employment, or appointment or engage in any 
other occupation, being an office, employment, appointment or 20 
occupation which, by virtue of paragraph 4(2E)(a), that person could not 
have held or, as the case may be, engaged in when Ombudsman or, as 
the case may be, Deputy Ombudsman. 

(3A) The restriction in sub-paragraph (3)–– 

(a) starts when the person ceases to hold office as Ombudsman or, as the 25 
case may be, deputy Ombudsman, and 

(b) ends on the expiry of the financial year following the one in which it 
started. 

(3B) In sub-paragraph (3), a “paid office” is one where the holder is entitled to 
remuneration or expenses or any combination of them.”  30 

12 In paragraph 2 (status of Ombudsman)–– 

(a) after sub-paragraph (2) there is inserted–– 

“(2A) The Ombudsman is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.”, 

(b) in sub-paragraph (3) (respects in which Ombudsman is subject to direction or 35 
control) for “paragraph” there is substituted “paragraphs 9(4), 10(3), 12(3), 12A, 
12B, 12D and”.  

13 In paragraph 4 (period of office, tenure etc.)–– 

(a) in sub-paragraph (1)–– 
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(i) in paragraph (a) for “five” there is substituted “eight”, and 

(ii) for paragraph (d) there is substituted–– 

“(d) may be removed from office by Her Majesty if sub-paragraph (2C) 
applies.”, 

(b) for sub-paragraphs (2) and (3) there is substituted–– 5 

“(2A) A person who has held office as Ombudsman or deputy Ombudsman is 
ineligible for reappointment at any time. 

(2B) Such a person is, however, eligible for appointment to the other office, but may 
not hold that office beyond the expiry of the period for which the person was 
first appointed.”, 10 

(c) after sub-paragraph (2B) (as inserted by this paragraph) there is inserted–– 

“(2C) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the Ombudsman has 
breached the terms and conditions of office and the Parliament resolves 
that the Ombudsman should be removed from office for that breach, or 15 

(b) the Parliament resolves that it has lost confidence in the Ombudsman’s 
willingness, suitability or ability to perform the functions of the 
Ombudsman, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 20 
Parliament. 

(2D) Sub-paragraph (2C) applies in respect of a deputy Ombudsman as it applies in 
respect of the Ombudsman. 

(2E) The terms and conditions of office referred to in sub-paragraph (1)(e) may, 
without prejudice to paragraph 1–– 25 

(a) prohibit the Ombudsman or deputy Ombudsman from holding any other 
specified office, employment or appointment or engaging in any other 
specified occupation, 

(b) provide that the Ombudsman’s or deputy Ombudman’s holding of any 
such office, employment or appointment or engagement in any such 30 
occupation is subject to the approval of the Parliamentary corporation. 

(2F) In sub-paragraph (2E), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 

 
Advisers and other services  

14 For paragraph 10 there is substituted–– 35 

“Advisers and other services 

 10 (1) The Ombudsman may obtain advice, assistance or any other service from any 
person who, in the opinion of the Ombudsman, is qualified to give it. 

(2) The Ombudsman may pay to that person such fees and allowances as the 
Ombudsman determines. 40 
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(3) Any payment under sub-paragraph (2) is subject to the approval of the 

Parliamentary corporation.” 

 
Land, location of office, sharing of resources and charges 

15 At the end of paragraph 12 (Ombudsman’s general powers) there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 5 
approval of the Parliamentary corporation.” 

16 After paragraph 12 there is inserted–– 

“Location of office 

12A The Ombudsman must comply with any direction given by the Parliamentary 
corporation as to the location of the Ombudsman’s office. 10 

Sharing of premises, staff, services and other resources 

12B The Ombudsman must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 

Charges for services 15 

 12C(1) The Ombudsman may determine and charge reasonable sums for anything 
done or provided by the Ombudsman in the performance of, or in connection 
with, the Ombudsman’s functions. 

(2) Any sums received by the Ombudsman by virtue of sub-paragraph (1) are to be 
retained by the Ombudsman and applied to meet expenditure incurred in doing 20 
or providing whatever is charged for.” 

 
Budget 

17 After paragraph 12C (as inserted by paragraph 16 above) there is inserted–– 

“Budget 

 12D(1) The Ombudsman must, before the start of each financial year, prepare 25 
proposals for the Ombudsman’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Ombudsman may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 30 
corporation for approval. 

(3) In preparing a budget or revised budget, the Ombudsman must ensure that the 
resources of the Ombudsman will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget must contain a statement that the Ombudsman has 35 
complied with the duty under sub-paragraph (3).” 

 
Finance  

18 In paragraph 13(b) (Parliamentary corporation to pay Ombudsman’s expenses)–– 

(a) before “incurred” there is inserted “properly”, and 
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(b) at the end there is inserted “so far as those expenses are not met out of sums 
received and applied by the Ombudsman under paragraph 12C(2)”. 

19 Paragraph 13 (as amended by paragraph 18 above) is renumbered as sub-paragraph (1) 
of paragraph 13 and after it there is inserted–– 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 5 
expenses which exceed or are otherwise not covered by a budget or, as the case 
may be, a revised budget approved under paragraph 12D. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Ombudsman in respect of 
any liabilities incurred in the exercise of the functions of the Ombudsman.” 10 

 
Prison management etc. 

20 In Part 1 of schedule 2 (list of persons liable to investigation), after paragraph 17 there is 
inserted–– 

“Prisons 

17A Any person who is, or was at the time of the matter complained of–– 15 

(a) the governor of a prison appointed under section 3 of the Prisons 
(Scotland) Act 1989 (c. 45),  

(b) a medical officer of a prison appointed under section 3A or (if appointed 
before 1 January 1998) section 3(1) of that Act, or 

(c) in relation to a contracted out prison (within the meaning of section 20 
106(4) of the Criminal Justice and Public Order Act 1994 (c. 33)–– 

(i) the director appointed under section 107(1) of that Act, or 

(ii) a registered medical practitioner or other person providing 
appropriate medical services under section 107(6) of that Act, 

(but only to the extent that the action taken by or on behalf of that person is not 25 
a matter liable to investigation under this Act by virtue of paragraph 2 of this 
schedule).” 

 
Matters excluded from investigation 

21 In schedule 4–– 

(a) paragraph 2 (exclusion of civil, criminal and international proceedings from 30 
investigation) is renumbered as sub-paragraph (1) of that paragraph and after it 
there is inserted–– 

“(2) The reference in sub-paragraph (1) to civil proceedings includes a reference to 
inquiries under the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 
1976 (c. 14).”, and 35 

(b) in paragraph 7(1) (exclusion of certain contractual and commercial transactions) 
for “relating to” there is substituted “arising from concluded”. 
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SCHEDULE 4 

(introduced by section 29(4)) 

AMENDMENTS OF THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 (ASP 13) 

The Commissioner: terms and period of office, removal and independence 

1 In section 42 (the Scottish Information Commissioner)–– 5 

(a) after subsection (1) there is inserted–– 

“(1A) A person is disqualified from appointment as the Commissioner if the person 
is, or holds office in, or is an employee or appointee of, another Scottish public 
authority. 

(1B) The Commissioner may not, without the approval of the Parliamentary 10 
corporation, also be, or hold office in, or be an employee or appointee of, 
another Scottish public authority.”, 

(b) in subsection (3) (period of office of Commissioner) for “five” there is substituted 
“eight”, 

(c) after subsection (3) there is inserted–– 15 

“(3A) The Commissioner is to hold office otherwise on such terms and conditions as 
the Parliamentary corporation may determine. 

(3B) Those terms and conditions may, without prejudice to subsection (1A)–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 20 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(3C) In subsection (3B), “specified” means specified in the terms and conditions of 25 
office or within a description so specified.”, 

(d) in subsection (4)(c) for the passage from “in” onward there is substituted “if 
subsection (4A) applies”, 

(e) subsection (4)(d) and the word “and” immediately before it are repealed, 

(f) after subsection (4) there is inserted–– 30 

“(4A) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of office and the Parliament resolves 
that the Commissioner should be removed from office for that breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 35 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament.”, 40 

(g) for subsection (5) there is substituted–– 
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“(5) A person who has held office as Commissioner is ineligible for reappointment 
at any time.”, 

(h) in subsection (7) (independence of Commissioner: exceptions) for “paragraph 
3(4)” there is substituted “sections 42(9C) and 46(2A) and paragraphs 3(4), 4A, 
6(2), 7 and 8”. 5 

 
Advice and other services  

2 After subsection (9) of section 42 there is inserted–– 

“(9A) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 

(9B) The Commissioner may pay to that person such fees and allowances as the 10 
Commissioner determines. 

(9C) Any payment under subsection (9B) is subject to the approval of the 
Parliamentary corporation.” 

 
Expenses  

3 In subsection (11)(b) of section 42 (payment of Commissioner’s expenses)–– 15 

(a) before “incurred” there is inserted “properly”, and 

(b) after “Act” there is inserted “so far as those expenses are not met out of sums 
received and applied by that officer under section 43(6)”. 

4 After subsection (11) of that section there is inserted–– 

“(11A) Subsection (11)(b) does not require the Parliamentary corporation to pay any 20 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 4A of schedule 2. 

(11B) However, the Parliamentary corporation may pay those expenses. 

(11C) The Parliamentary corporation is to indemnify the Commissioner in respect of 25 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions under this Act.” 

 
Charges 

5 In section 43 (general functions)–– 

(a) in subsection (5) (charges for services provided by Commissioner) for “sums for 30 
services provided under this section” there is substituted “reasonable sums for 
anything done or provided by the Commissioner in the performance of, or in 
connection with, the Commissioner’s functions”, and 

(b) in subsection (6) (sums charged to be applied towards related expenditure) for 
“respect of the services so provided” there is substituted “doing or providing 35 
whatever is charged for”. 

 
Annual reports 

6 In section 46 (reports)–– 
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(a) in subsection (1) after “exercise” there is inserted “during the reporting year”, 

(b) after that subsection there is inserted–– 

“(1A) Each report must be so laid within 7 months after the end of the reporting year. 

(1B) In this section, “reporting year” means the year beginning on 1 April.”, 

(c) after subsection (2) there is inserted–– 5 

“(2A) In preparing a report under subsection (1), the Commissioner must comply 
with any direction given by the Parliamentary corporation as to the form and 
content of the report.”, 

(d) after subsection (3) there is inserted–– 

“(3A) The Commissioner must arrange for the publication of each report laid before 10 
the Parliament under this section.”; 

and the title of section 46 becomes “Laying and publication of reports”. 

 
Strategic plans  

7 After section 46 there is inserted–– 

“46A Strategic plans 15 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 20 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  

(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 25 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation, 

(b) the Keeper of the Records of Scotland, and 

(c)  such other persons as the Commissioner thinks appropriate. 30 

(4) The reference in subsection (3)(c) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 35 
before the Parliament. 

(7) The Commissioner may, at any time during a 4 year period, review the 
strategic plan for the period and lay a revised strategic plan before the 
Parliament. 

942



Scottish Parliamentary Commissions and Commissioners etc. Bill 35 
Schedule 4—Amendments of the Freedom of Information (Scotland) Act 2002 (asp 13) 
 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 5 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Application of paragraph 9 onward  

8 Paragraph 9 onward relates to schedule 2 to the Freedom of Information (Scotland) Act 
2002 (asp 13). 10 

 
Legal status 

9 Paragraph 1 is renumbered as sub-paragraph (1) of that paragraph and after it there is 
inserted–– 

“(2) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 15 

 
Staff  

10 For paragraph 3(4) (approval by Parliamentary corporation of appointments etc. of staff) 
there is substituted–– 

“(4) The exercise of a power in sub-paragraph (1) or (2) is subject to the approval of 
the Parliamentary corporation.” 20 

 
Budget 

11 After paragraph 4 there is inserted–– 

“Budget 

 4A (1) The Commissioner must, before the start of each financial year, prepare 
proposals for the Commissioner’s use of resources and expenditure during the 25 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 30 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 
has complied with the duty under sub-paragraph (3).” 35 
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Land, location of office, sharing of resources  

12 Paragraph 6 (Commissioner’s general powers, including acquisition and disposal of 
property) is renumbered as sub-paragraph (1) of that paragraph and after it there is 
inserted–– 

“(2) The exercise of the power to acquire or dispose of land is subject to the 5 
approval of the Parliamentary corporation.” 

13 After paragraph 6 there is inserted–– 

“Location of office 

7 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office. 10 

Sharing of premises, staff, services and other resources 

8 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body.” 

 
Subsequent appointments  15 

14 After paragraph 8 (as inserted by paragraph 13 above) there is inserted–– 

“Restrictions on subsequent appointments etc. 

 9 (1) A person who has ceased being the Commissioner may not, without the 
approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commissioner, 20 

(b) be a Scottish public authority or hold office in, or be an employee or 
appointee of, a Scottish public authority, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of section 42(3B)(a), that person could not have held or, 25 
as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 30 

 

SCHEDULE 5 
(introduced by section 29(10)) 

AMENDMENTS OF THE COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE (SCOTLAND) ACT 2003 
(ASP 17) 

The Commissioner: period of appointment, removal etc.  35 

1 In section 2 (appointment of Commissioner)–– 

(a) in subsection (3) (period of appointment) for “five” there is substituted “eight”, 
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(b) for subsection (4) (re-appointment) there is substituted–– 

“(4) A person who has been appointed Commissioner is ineligible for re-
appointment at any time.” 

2 In section 3 (removal of Commissioner) for subsections (1)(b) and (2) there is 
substituted–– 5 

“(b) subsection (2) applies. 

(2) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of appointment and the Parliament 
resolves that the Commissioner should be removed from office for that 10 
breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 15 
fewer than two thirds of the total number of seats for members of the 
Parliament.” 

 
Annual reports  

3 In section 10 (annual reports)–– 

(a) at the end of subsection (1) there is inserted “during the reporting year”, 20 

(b) in subsection (2) for “the period covered by the report”, in both places where 
those words occur, and for “that period” there is substituted, in each case, “the 
reporting year”, and 

(c) after subsection (2) there is inserted–– 

“(3) The report must be laid before the Parliament within 7 months after the end of 25 
the reporting year. 

(4) In preparing the report, the Commissioner must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(5) In this section “reporting year” means the year beginning on 1 April.” 

 
Strategic plans  30 

4 After section 14 there is inserted–– 

“14A Strategic plans 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 35 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  
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(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 5 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commissioner thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 10 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commissioner may, at any time during a 4 year period, review the 
strategic plan for the period and lay a revised strategic plan before the 15 
Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates.  20 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Application of paragraph 6 onward  

5 Paragraph 6 onward relates to schedule 1 to the Commissioner for Children and Young 25 
People (Scotland) Act 2003 (asp 17). 

 
Status and independence  

6 At the end of paragraph 1 (legal status of Commissioner) there is inserted–– 

“(3) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 30 

7 In paragraph 2(2) (respects in which the Commissioner is subject to direction or control) 
for the passage from “and 3(1)(b)” to “7” there is substituted “, 3(1)(b) and 10(4) and 
paragraphs 4, 6(2A) and (3), 6A, 7, 7A, 7B(3), 9A”. 

 
Disqualification  

8 In paragraph 4–– 35 

(a) after sub-paragraph (1) there is inserted–– 

“(1A) The Commissioner ceases to hold office as Commissioner on becoming–– 

(a) a member of the Parliament, 
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(b) a member of the House of Commons, or 

(c) a member of the European Parliament.”, 

(b) in sub-paragraph (2), after “terms” there is inserted “and conditions”, 

(c) for sub-paragraph (3) there is substituted–– 

“(3) The terms and conditions may, without prejudice to section 2(2) or sub-5 
paragraph (1A) of this paragraph–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 10 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(4) In sub-paragraph (3)(b), “specified” means specified in the terms and 
conditions or within a description so specified.” 

 
Subsequent appointments 15 

9 After paragraph 5 there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased being the Commissioner (“the former 
Commissioner”) may not, without the approval of the Parliamentary 
corporation–– 20 

(a) be employed or appointed in any other capacity by the Commissioner, 

(b) be an employee or appointee of–– 

(i) any person in relation to whom, or 

(ii) any body in relation to which, 

an investigation under this Act has been carried out or continued by the 25 
former Commissioner when Commissioner, or hold office in any such 
body, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of paragraph 4(3)(a), that former Commissioner could 30 
not have held or, as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 35 

 
Land, charges, location of office, sharing of resources, staff and advisers and other services 

10 In paragraph 6 (general powers)–– 
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(a) in sub-paragraph (2) (Commissioner’s general powers to include power to acquire 
and dispose of property) after “of” there is inserted “land and other”, 

(b) after that sub-paragraph there is inserted–– 

“(2A) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.”, 5 

(c) in sub-paragraph (3) (charges for certain services specified by order by Scottish 
Ministers), for the passage from “charge” to the end there is substituted 
“determine and charge reasonable sums for anything done or provided by the 
Commissioner in the performance of, or in connection with, the Commissioner’s 
functions.”, 10 

(d) after sub-paragraph (3) there is inserted–– 

“(3A) Any sums received by the Commissioner by virtue of sub-paragraph (3) are to 
be retained by the Commissioner and applied to meet expenditure incurred in 
doing or providing whatever is charged for.”, and 

(e) sub-paragraph (4) (which is about the statutory instrument containing an order 15 
under sub-paragraph (3)) is repealed. 

11 After paragraph 6 there is inserted–– 

“Location of office 

6A The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office.” 20 

12 In paragraph 7(2) (terms of appointment of staff) after “terms” there is inserted “and 
conditions”. 

13 After paragraph 7 there is inserted–– 

“Sharing of premises, staff, services and other resources 

7A The Commissioner must comply with any direction given by the Parliamentary 25 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 

Advisers and other services 

 7B (1) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 30 

(2) The Commissioner may pay to that person such fees and allowances as the 
Commissioner determines. 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 

 
Finance and budget  35 

14 Paragraph 9 (payment of Commissioner’s salary, expenses etc.) is renumbered as sub-
paragraph (1) of that paragraph and–– 

(a) at the end of that sub-paragraph (as so renumbered) there is inserted “so far as not 
met out of sums received and applied by the Commissioner under paragraph 
6(3A), and 40 
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(b) after that sub-paragraph there is inserted–– 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 9A. 5 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Commissioner in respect of 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions.” 

 
15 After paragraph 9 there is inserted–– 10 

“Budget 

 9A (1) The Commissioner must, before the start of each financial year, prepare 
proposals for the Commissioner’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 15 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 20 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 
has complied with the duty under sub-paragraph (3).” 

 

SCHEDULE 6 
(introduced by section 29(11)) 25 

AMENDMENTS OF THE SCOTTISH COMMISSION FOR HUMAN RIGHTS ACT 2006 (ASP 16) 

Strategic plans 

1 In section 7 (strategic plans)–– 

(a) in subsection (2)–– 

(i) the word “and” between paragraphs (c) and (d) is repealed, and 30 

(ii) after paragraph (d) there is inserted “, and 

(e) estimates of the costs of achieving those objectives and priorities and 
undertaking those reviews and activities.”, 

(b) after subsection (6) there is inserted–– 

“(6A) In that application, the reference in subsection (5) to the 4 year period is a 35 
reference to the period to which the revised strategic plan relates.” 

 
Annual report 

2 In section 15 (Commission’s annual report)–– 
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(a) in subsection (1) for “year to which the report relates (“the reporting year”)” there 

is substituted “reporting year”, 

(b) after subsection (2) there is inserted–– 

“(2A) The report must be laid before the Parliament within 7 months after the end of 
the reporting year.”, and 5 

(c) at the end there is inserted–– 

“(4) In this section “reporting year” means the year beginning on 1 April.” 

 
Application of paragraph 3 onward 

3 Paragraph 4 onward relates to schedule 1 to the Scottish Commission for Human Rights 
Act 2006 (asp 16). 10 

 
Independence: exceptions 

4 In paragraph 3(2) (exceptional matters in which Commission subject to direction or 
control)–– 

(a) for “8(2)(b)” there is substituted “8(3)”, and 

(b) after “11” there is inserted “, 11A(3), 12(3), 13A”. 15 

 
Members of the Commission: period of office, removal, and other and subsequent appointments 

5 In paragraph 5 (terms of office etc. of Commission members)–– 

(a) in sub-paragraph (1)(a) (period of office) for “five” there is substituted “eight”, 

(b) for sub-paragraph (1)(b) and “and” immediately preceding it there is substituted 
“but 20 

(b) is ineligible for reappointment at any time.”, 

(c) in sub-paragraph (5) (Parliamentary resolution for removal of members) for 
“member” there is substituted “member’s willingness, suitability or ability to 
perform that member’s functions”, 

(d) in sub-paragraph (6) (voting on a resolution) for the passage from “if” onward 25 
there is substituted “must be voted for by a number of members not fewer than 
two thirds of the total number of seats for members of the Parliament”, 

(e) after sub-paragraph (8) there is inserted–– 

“(9) Those terms and conditions may, without prejudice to paragraph 4–– 

(a) prohibit the member from holding any other specified office, 30 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that a member’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation, 35 

(c) for the purposes of this sub-paragraph, provide differently for the 
member appointed to chair the Commission and the other members. 
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(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
or within a description so specified.” 

6 After paragraph 6 there is inserted–– 

“Subsequent appointments etc. 

 6A (1) A person who has ceased to be a member of the Commission may not, without 5 
the approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission, 

(b) hold office in or be an employee or appointee of any Scottish public 
authority in relation to which the Commission conducted an inquiry 
under section 8(1)(a) while that person was a member of the 10 
Commission, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member of the Commission. 15 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member of the Commission, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 

 
Land, location of office, advisers and other services, sharing of resources and finance 20 

7 In paragraph 8–– 

(a) for sub-paragraph (2)(b) (Commission’s powers to include acquisition and 
disposal of land) there is substituted–– 

“(b) acquire and dispose of land and other property,”, and 

(b) after sub-paragraph (2) there is inserted–– 25 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.” 

8 For paragraph 10 (location of office) there is substituted–– 

“Location of office 

10 The Commission must comply with any direction given by the Parliamentary 30 
corporation as to the location of the Commission’s office.” 

9 After paragraph 11 there is inserted–– 

“Advisers and other services 

 11A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 35 

(2) The Commission may pay to that person such fees and allowances as it 
determines. 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 
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10 In paragraph 12 (sharing of premises, staff, services and other resources) after sub-

paragraph (2) there is inserted–– 

“(3) The exercise of the power in sub-paragraph (1) is subject to the approval of the 
Parliamentary corporation.” 

11 After paragraph 13 there is inserted–– 5 

“Budget 

 13A(1) The Commission must, before the start of each financial year, prepare 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 
to the Parliamentary corporation for approval. 10 

(2) The Commission may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and 15 
effectively. 

(4) A budget or revised budget must contain a statement that the Commission has 
complied with the duty under subsection (3).” 

12 For paragraph 14(1) (payment of Commissioners’ remuneration and Commission’s 
expenses) there is substituted–– 20 

“(1) The Parliamentary corporation is to–– 

(a) pay the remuneration and allowances of each member of the 
Commission, 

(b) pay any expenses properly incurred by the Commission in the exercise of 
its functions, so far as those expenses are not met out of sums retained 25 
and applied by it under section 3(3), and 

(c) indemnify the Commission in respect of any liabilities incurred by it in 
the exercise of its functions.” 

 

SCHEDULE 7 
(introduced by section 31(6)) 30 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES AND TRANSITIONAL AND SAVING PROVISIONS 

PART 1 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES TO COMMISSION FOR ETHICAL STANDARDS IN 
PUBLIC LIFE IN SCOTLAND 

Staff 35 

1 (1) On the coming into force of this schedule, each person who was, immediately before 
then, one of the–– 

(a) employees appointed by the Chief Investigating Officer under section 9(4) of the 
Ethical Standards Act, or 
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(b) staff appointed by–– 

(i) the Scottish Parliamentary Standards Commissioner under paragraph 2 of 
the schedule to the Parliamentary Standards Act, or 

(ii) the Commissioner for Public Appointments in Scotland under paragraph 8 
of schedule 1 to the Public Appointments Act, 5 

transfers to and becomes a member of the staff of the Commission for Ethical Standards 
in Public Life in Scotland (in this paragraph and paragraph 2, “the Commission”). 

(2) The contract of employment of a person who becomes a member of staff of the 
Commission by virtue of sub-paragraph (1)–– 

(a) is not terminated by the transfer, and 10 

(b) has effect from the coming into force of this schedule as if originally made 
between the person and the Commission. 

(3) Without prejudice to sub-paragraph (2)–– 

(a) all the previous employer’s rights, powers, duties and liabilities under or in 
connection with the person’s contract of employment are, on the coming into 15 
force of this schedule, transferred to the Commission, and 

(b) anything done by the previous employer before then in respect of that contract or 
that person is to be treated from then as having been done by the Commission. 

(4) In sub-paragraph (3), the “previous employer” is the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner or, as the case may be, the 20 
Commissioner for Public Appointments in Scotland. 

(5) This paragraph does not prejudice any right of any person to terminate that person’s 
contract of employment if the terms and conditions of employment are changed 
substantially to the detriment of that person; but a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 25 
this paragraph. 

 
Property and liabilities 

2 (1) On the coming into force of this schedule, all property (including rights) to which, 
immediately before then, a previous officeholder was entitled and liabilities to which, 
immediately before then, a previous officeholder was subject transfer to and vest in the 30 
Commission. 

(2) Sub-paragraph (1) has effect in relation to the property (including rights) and liabilities 
referred to in it despite any provision (of whatever nature) which would otherwise 
prevent, penalise or restrict their transfer. 

(3) In sub-paragraph (1), a “previous officeholder” is any of the officeholders referred to in 35 
paragraph 1(4). 
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PART 2 

TRANSITIONAL AND SAVING PROVISIONS 

Undetermined processes under Ethical Standards, Parliamentary Standards and Public 
Appointments Acts 

3 (1) Anything done or being done by or in relation to the Chief Investigating Officer under 5 
the Ethical Standards Act or the Scottish Parliamentary Standards Commissioner under 
the Parliamentary Standards Act when this schedule comes into force is to be regarded, 
for the purposes set out in sub-paragraph (2), as done or being done by or in relation to 
the Public Standards Commissioner for Scotland. 

(2) Those purposes are the continuation of any process under either of those Acts begun but 10 
not determined or completed when this schedule comes into force. 

(3) Anything done or being done by or in relation to the Commissioner for Public 
Appointments in Scotland under the Public Appointments Act when this schedule comes 
into force is to be regarded, for the purposes set out in sub-paragraph (4), as done or 
being done by or in relation to the Public Appointments Commissioner for Scotland. 15 

(4) Those purposes are the continuation of any process under that Act begun but not 
determined or completed when this schedule comes into force. 

 
New Commission’s first budget 

4 (1) Section 20(1) applies in respect of the financial year ending with 31 March 2012 with 
the modification set out in sub-paragraph (2). 20 

(2) For “before the start of each financial year” there is substituted “as soon as possible after 
the start of the financial year ending with 31 March 2012 and, in any event, before 30 
June 2011”. 

 
Scottish Parliamentary Standards Commissioner’s last annual report 

5 (1) Despite section 2 and the repeal of section 18 of the Parliamentary Standards Act 25 
(annual report), the Scottish Parliamentary Standards Commissioner remains under 
obligation on and after the coming into force of this schedule to lay the annual report for 
the year 2010 required by section 18 of that Act. 

(2) For the purposes of sub-paragraph (1), section 18 of that Act has effect in relation to the 
period beginning on 1 January 2011 and ending with 31 March 2011 as if it were part of 30 
the year 2010. 

 
Other annual reports 

6 (1) Nothing in any reporting provision requires a body or officeholder to lay before the 
Parliament an annual or general report in respect only of a transitional part of a reporting 
period. 35 

(2) In sub-paragraph (1)–– 

“reporting provision” means a provision–– 

(a) of an Act specified in section 29 (other than the Parliamentary Standards 
Act), and  
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(b) having effect before the coming into force of this schedule in relation to 
annual or general reports, 

“transitional part of a reporting period”, in relation to a reporting provision, is any 
part of any reporting period for the purposes of that provision which begins on or 
after 2 April 2010 and ends on or before 31 March 2011. 5 

(3) Instead, the information and other matters which would have been contained in such a 
report are to be included in the annual report by the body or officeholder for the 
reporting year beginning on 1 April 2011. 

 
The Scottish Parliamentary Standards Commissioner 

7 (1) The person who, immediately before this schedule comes into force, holds office as the 10 
Scottish Parliamentary Standards Commissioner is, by operation of this sub-paragraph 
(and not section 1), appointed as the Public Standards Commissioner for Scotland on the 
coming into force of this schedule. 

(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed, or (in the case of an appointment for a second period) last 15 
appointed, as the Scottish Parliamentary Standards Commissioner reduced by the time 
for which the person held that office (or in the case of a second appointment, the time 
for which that person held that office under that second appointment). 

(3) But–– 

(a)  sub-paragraph (1) does not operate so as to appoint a person as Public Standards 20 
Commissioner for Scotland if that person’s previous term of office exceeds eight 
years, and 

(b) where an appointment under that sub-paragraph would, but for this provision, be 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 25 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 
person held office as Scottish Parliamentary Standards Commissioner or, where the 
person was appointed for a second period, the aggregate of the periods for which the 
person held that office. 30 

(5) Despite section 2 and the repeal of section 1 of the Parliamentary Standards Act, a 
person may, after the coming into force of this schedule, be appointed under that section 
of that Act as the Parliamentary Standards Commissioner for Scotland for a further 
period. 

(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 35 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

 
Commissioner for Public Appointments in Scotland 

8 (1) The person who, immediately before this schedule comes into force, holds office as the 
Commissioner for Public Appointments in Scotland is, by operation of this sub-40 
paragraph (and not section 1), appointed as the Public Appointments Commissioner for 
Scotland on the coming into force of this schedule. 
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(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed or (in the case of an appointment for a second or third period) last 
appointed, as the Commissioner reduced by the time for which the person held that 
office or (in the case of a second or third appointment) the time for which that person 
held that office under that second or, as the case may be, third appointment. 5 

(3) But–– 

(a) sub-paragraph (1) does not operate so as to appoint a person as Public 
Appointments Commissioner for Scotland if that person’s previous term of office 
exceeds eight years, and 

(b) where an appointment under that sub-paragraph would, but for this provision, be 10 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 
person held office as Commissioner for Public Appointments in Scotland or, where the 15 
person was appointed for a second or third period, the aggregate of the periods for which 
the person held that office. 

(5) Despite section 2 and the repeal of paragraph 4 of schedule 1 to the Public 
Appointments Act, a person may, after the coming into force of this schedule, be 
appointed under that paragraph as the Public Appointments Commissioner for Scotland 20 
for a further period. 

(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

(7) Where the person referred to in sub-paragraph (1) also held office as Commissioner for 25 
Public Appointments in Scotland on 30 April 2010, the appointment of that person 
under that sub-paragraph is for the period ending with 30 April 2012. 

 
Members of the Standards Commission 

9 (1) A person who, on the coming into force of this schedule, holds office as a member of 
the Standards Commission for Scotland established by section 8 of the Ethical Standards 30 
Act is eligible for reappointment. 

(2) A reappointment by virtue of sub-paragraph (1) is to be for a period not longer than 
eight years reduced by the period for which the person has held that office. 

 
Commissioner for Children and Young People and the Public Services Ombudsman 

10 (1) The person who, on the coming into force of this schedule, holds office as the 35 
Commissioner for Children and Young People in Scotland is eligible for reappointment. 

(2) The person who then holds office as the Scottish Public Services Ombudsman is eligible 
for reappointment. 

(3) A reappointment under sub-paragraph (1) or (2) is to be for a period not longer than 
eight years reduced by the period for which the person has held office as Commissioner 40 
or, as the case may be, Ombudsman. 
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Members of the Scottish Commission for Human Rights 

11 (1) The person who, on the coming into force of this schedule, holds office as the member 
of the Scottish Commission for Human Rights appointed to chair it (the “chair”) is 
eligible for reappointment. 

(2) A person who then holds office as an other member of that Commission is eligible for 5 
reappointment. 

(3) A reappointment by virtue of sub-paragraph (1) or (2) is to be for a period not longer 
than eight years reduced by the period for which the member has held office as the chair 
or, as the case may be, an other member.  

 
General provisions about reappointment 10 

12 (1) A person is not eligible for reappointment to an office by virtue of this Part of this 
schedule if the person has held the office for eight years or longer. 

(2) Other references in this Part of this schedule to reappointment do not include references 
to second or subsequent reappointments. 
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[AS AMENDED AT STAGE 2] 
 

 
 
An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, 
the Scottish Parliamentary Standards Commissioner and the Commissioner for Public 
Appointments in Scotland; to make amendments of the Ethical Standards in Public Life etc. 
(Scotland) Act 2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of 
Information (Scotland) Act 2002, the Public Appointments and Public Bodies etc. (Scotland) 
Act 2003, the Commissioner for Children and Young People (Scotland) Act 2003 and the 
Scottish Commission for Human Rights Act 2006, including amendments standardising 
certain provisions of those Acts and extending and qualifying the functions of the Scottish 
Public Services Ombudsman; and for connected purposes. 
 
 
 
 
Introduced by: Trish Godman (on behalf of the Review of SPCB Supported Bodies 

Committee) 
On: 27 January 2010 
Bill type: Committee Bill 
 
 
 
 
 

SP Bill 39A Session 3 (2010) 
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Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 
Sections 1 to 31 Schedules 1 to 7 

Long Title  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Schedule 7 

Trish Godman 
 

1 In schedule 7, page 46, line 17, at end insert— 

<Current appointments of assessors by the Commissioner for Public Appointments in Scotland 

  An appointment of an assessor by the Commissioner for Public Appointments in 
Scotland under paragraph 9 of schedule 1 to the Public Appointments Act that is current 
immediately before this schedule comes into force is to be regarded as having been 
made under section 18 of the Act by the Commission for Ethical Standards in Public 
Life in Scotland on the same terms and conditions and with the approval referred to in 
subsection (3) of that section.> 

Trish Godman 
 

2 In schedule 7, page 48, line 27, leave out <30 April> and insert <31 May> 

SP Bill 39A-ML  Session 3 (2010) 
 

1
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SP Bill 39A-G  Session 3 (2010) 
 

Scottish Parliamentary Commissions and Commissioners etc. 
Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill. In this case, the information provided consists 
solely of the list of groupings (that is, the order in which amendments will be debated). The 
text of amendments set out in the order in which they will be debated is not attached on this 
occasion as the debating order is the same as the order in which the amendments appear in 
the Marshalled List  

 
 

Groupings of amendments 
 

Note: The time limit indicated is that set out in the timetabling motion to be considered by 
the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the 
groups above the line must (subject to Rule 9.8.4A of Standing Orders) be concluded by the 
time indicated.  

 

Group 1: Current appointments of assessors by the Commissioner for Public 
Appointments in Scotland 
1 

Group 2: Period of appointment of Commissioner for Public Appointments in Scotland 
2 

 
Debate to end no later than 10 minutes after proceedings begin 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 09   Session 3 
 

Meeting of the Parliament 
 

Wednesday, 9 June 2010 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-6517—That the Parliament agrees that, during Stage 3 of the Scottish 
Parliamentary Commissions and Commissioners etc. Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a conclusion by the time 
limit indicated, that time limit being calculated from when the Stage begins and 
excluding any periods when other business is under consideration or when a 
meeting of the Parliament is suspended (other than a suspension following the first 
division in the Stage being called) or otherwise not in progress:  
 

Groups 1 and 2: 10 minutes. 
 
The motion was agreed to. 
 
Scottish Parliamentary Commissions and Commissioners etc. Bill - Stage 3: 
The Bill was considered at Stage 3. 
 
The following amendments were agreed to without division: 1 and 2. 
 
Scottish Parliamentary Commissions and Commissioners etc. Bill - Stage 3: 
Trish Godman moved S3M-6256—That the Parliament agrees that the Scottish 
Parliamentary Commissions and Commissioners etc. Bill be passed. 
 
After debate, the motion was agreed to (DT). 
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Business Motion 

14:04 
The Presiding Officer (Alex Fergusson): Our 

next item of business is consideration of business 
motion S3M-6517, in the name of Bruce Crawford, 
on behalf of the Parliamentary Bureau, setting out 
a timetable for stage 3 consideration of the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Scottish Parliamentary Commissions and Commissioners 
etc. Bill, debate on groups of amendments shall, subject to 
Rule 9.8.4A, be brought to a conclusion by the time limit 
indicated, that time limit being calculated from when the 
Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the 
Parliament is suspended (other than a suspension following 
the first division in the Stage being called) or otherwise not 
in progress:  

Groups 1 and 2: 10 minutes.—[Bruce Crawford.] 

Motion agreed to. 
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Scottish Parliamentary 
Commissions and 

Commissioners etc Bill: Stage 3 

14:19 
The Presiding Officer (Alex Fergusson): The 

next item of business is stage 3 proceedings on 
the Scottish Parliamentary Commissions and 
Commissioners etc Bill. In dealing with 
amendments, members should have the bill as 
amended at stage 2, which is SP bill 39A, the 
marshalled list, which is SP bill 39A-ML, and the 
groupings, which I, as Presiding Officer, have 
agreed. 

Schedule 7—Transfer of staff, property and 
liabilities and transitional and saving 

provisions 

The Presiding Officer: We go straight to group 
1. Amendment 1, in the name of Trish Godman, is 
the only amendment in the group. 

Trish Godman (West Renfrewshire) (Lab): 
The purpose of amendment 1 is to make 
transitional arrangements for assessors who are 
currently appointed by the Commissioner for 
Public Appointments in Scotland at the time when 
the bill comes into force. Under the terms of the 
bill, the Office of the Commissioner for Public 
Appointments in Scotland will be abolished and its 
functions transferred to the new public 
appointments commissioner for Scotland, which 
will be one of the posts making up membership of 
the commission for ethical standards in public life 
in Scotland. The commission is given a power to 
appoint assessors under section 18. It is the 
intention that assessors who are currently 
appointed by the commissioner at the time when 
the bill comes into force should, in effect, be 
transferred to the new commission on the same 
terms and conditions. Amendment 1 gives effect to 
that intention and ensures that any work that they 
are undertaking will not be affected by changes of 
governance. 

I move amendment 1 

Amendment 1 agreed to. 

The Presiding Officer: We come to group 2. 
Amendment 2, in the name of Trish Godman, is 
the only amendment in the group. 

Trish Godman: Paragraph 8 of schedule 7 
makes transitional provisions for the appointment 
of the public appointments commissioner for 
Scotland. The paragraph enables the current 
Commissioner for Public Appointments in Scotland 
to become the new commissioner. In such a case, 
subparagraph 8(7) specifies an end date for the 
appointment of that individual. That date should 
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reflect the end date of the appointment of the 
current office-holder. The effect of amendment 2 is 
to correct a drafting error and to insert 31 May 
2012 as the end date for the appointment of the 
new commissioner should the existing public 
appointments commissioner continue into that 
office. 

I move amendment 2. 

Amendment 2 agreed to. 

The Presiding Officer: That concludes 
consideration of stage 3 amendments. 

Scottish Parliamentary 
Commissions and 

Commissioners etc Bill 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
6256, in the name of Trish Godman, on the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill. We do not have a lot of 
time to spare in the debate. 

14:22 
Trish Godman (West Renfrewshire) (Lab): It 

is with great pleasure that I return to the front 
bench to ask the Parliament to pass the Scottish 
Parliamentary Commissions and Commissioners 
etc Bill later today. That will, I hope, see the 
conclusion of an 18-month journey from the 
Review of SPCB Supported Bodies Committee’s 
first meeting in mid-November 2008, after which 
we received numerous submissions providing 
many helpful and interesting suggestions. 

That we have reached today is down to the hard 
work and assistance of a number of people, not 
least the original committee and the clerks from 
the non-Executive bills unit, ably assisted by the 
lawyers. Particular mention should be given to one 
of the legal team, Rachael McLean, who somehow 
found time during the process of assisting us not 
only to get married but, recently, to welcome baby 
Emily into the world. But then, Rachael is a 
woman and multitasking is no problem for her. 
Thanks are also due to the Finance Committee 
and its clerks for assistance with consideration of 
the bill at stage 2. 

This is the third debate on the committee’s 
proposals in less than a year. I will later briefly 
cover what the bill does, but I start with a history 
lesson covering how we arrived here today. We 
have developed a habit of approving new 
commissioners and commissions to protect and 
enhance services and to keep them independent 
of Government by putting them under the 
Parliament’s control. That started in 2000, when 
the Standards Commission for Scotland and the 
chief investigating officer arrived under the Ethical 
Standards in Public Life etc (Scotland) Act 2000, 
although those two organisations were under 
Government control. 

In 2002, the Scottish Parliamentary Corporate 
Body was given a new, statutory role to support 
independent office-holders. The first to be 
established was the Scottish Public Services 
Ombudsman, closely followed by the Scottish 
Information Commissioner and our own Scottish 
Parliamentary Standards Commissioner. In 2003, 
the corporate body’s portfolio of office-holders 
increased to include Scotland’s Commissioner for 
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Children and Young People and the Office of the 
Commissioner for Public Appointments in 
Scotland. Finally, in 2006, the Scottish Human 
Rights Commission came into being. When those 
bodies were created, much of the focus was on 
their functions; less and variable attention was 
paid to their governance arrangements, although 
their combined cost last year was more than £8.5 
million. That initial lack of focus quickly changed 
and, in particular, the Finance Committee showed 
great interest in budgetary and governance 
matters. 

Without statutory powers to approve budgets, 
the corporate body had a difficult role in trying to 
balance budgetary control with the office-holders’ 
functional independence. It is worth noting that the 
office-holders confirmed that the corporate body 
had achieved an effective balance. Over the 
years, Audit Scotland has inquired into and 
reported on the issues that are involved in this 
area, as did the Finance Committee in 2006. 
Further, the Crerar report examined public bodies 
in general, and one of its offshoots led to the 
Sinclair report. All those pieces of work had in 
common a desire to improve our public services 
for the benefit of the public who engage with them. 
They also recognised that we need to keep a 
close eye on costs and ensure that each public 
service delivers effectively and efficiently, 
providing value for money while adopting best 
practices. 

To complement the work of Crerar and focus 
specifically on the parliamentary bodies, the 
Review of SPCB Supported Bodies Committee 
was established in 2008 to examine terms and 
conditions, structures and support arrangements. 
Its work also included consideration of possible 
mergers, none of which was externally or internally 
unanimously agreed, straightforward or free from 
controversy. We were lobbied hard, as members 
can imagine, and had to consider a great deal of 
evidence for and against all ideas. In the end, we 
came to our own conclusions—which is how it 
should be—and they are reflected in the bill. 

One aspect that we did not consider, because it 
was not within our remit, was that of the functions 
of the bodies concerned. Those remain as they 
were originally agreed by the Parliament, and 
nothing in our bill impinges directly on the 
discharge of statutory functions, although that 
might not remain the position into the future. It is 
right and proper that functions are reviewed, but 
that is not what we are here for today. 

The bill creates a new commission by 
amalgamating three existing commissioners and 
the posts of the chief investigating officer and the 
parliamentary standards commissioner into a 
single post. The holder of that post, along with the 
Commissioner for Public Appointments, will form 

the commission for ethical standards in public life 
in Scotland. That body will do what its name 
suggests—monitor standards in public life in 
Scotland—in relation to appointments to public 
posts and the conduct of the holders of various 
public positions.  

We agreed that the functions of the prisons 
complaints commissioner for Scotland should be 
transferred to the Scottish Public Services 
Ombudsman. In addition to simplifying the 
complaints landscape, such a move will show a 
significant financial saving of an estimated 
£163,000 in a full year, in the context of 
continuous improvements to the service. 

No other structural changes are made in the bill. 
The remainder of the provisions concentrate on 
improving and tightening governance 
arrangements. We have striven to produce a 
consistent approach to governance, which entails 
significant change for some bodies, and not quite 
as much change for the newer bodies. The 
differences in approach were entirely historical, 
reflecting thinking when legislation was originally 
passed.  

The most significant changes are the move to a 
single term of office of no more than eight years; 
the placing of restrictions on other employment, to 
ensure that the office-holders’ main focus is on 
their posts; and the adoption of a consistent 
approach to future activities on demitting office, to 
avoid any perceptions of conflicts of interest. A 
requirement for strategic plans has been added, 
along with an enhancement of the role of the 
SPCB in relation to financial governance, including 
the power to approve budgets and the sharing of 
services. 

We took the opportunity to make some minor 
changes to assist the SPSO operationally, 
addressing issues that have arisen in practice. 

One other recommendation that I want to 
commend to the chamber, although it is not in the 
bill, is the suggestion that committees be much 
more proactive in working with the office-holders, 
and scrutinising their work. They would welcome 
such an approach, and the Standards, Procedures 
and Public Appointments Committee has been 
asked to consider whether changes to standing 
orders might support that. 

This bill is, in many ways, unique to Scotland, in 
that it is the product of a committee inquiry that the 
committee itself has brought to Parliament. We 
should be proud of our ability to do that and of the 
fact that our committees can operate 
independently of Government in a consensual, 
cross-party way. It has been a pleasure and a 
privilege to see at first hand that power in action, 
and I commend the procedure, as well as the bill, 
to the Parliament. 
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I ask members to support the motion in my 
name at 5 o’clock tonight. 

I move, 
That the Parliament agrees that the Scottish 

Parliamentary Commissions and Commissioners etc. Bill 
be passed. 

14:29 
The Minister for Parliamentary Business 

(Bruce Crawford): It was good and useful to hear 
a summary of the background to the bill from Trish 
Godman. I hope that baby Emily is doing well. I 
have no envious DNA when it comes to the deal 
that nature has handed out to us men, with no 
requirement to go through childbirth; in those 
circumstances, may women always be the best 
multitaskers. 

As members might expect, the Scottish 
Government continues to support the Scottish 
Parliamentary Commission and Commissioners 
etc Bill. The Government has consistently 
highlighted the close links between the bill and the 
Public Services Reform (Scotland) Act 2010. We 
are pleased with, and supportive of, the work on 
improving the landscape of parliamentary bodies 
and enhancing the Parliament’s relationship with 
those bodies. 

The Government has already taken a range of 
actions to simplify the public sector landscape and 
improve approaches to public services in 
Scotland. Our wider public services reform 
agenda, which the First Minister announced two 
years ago, has focused on simplifying and 
integrating public services. It is also focused on 
promoting the sharing of services through closer 
collaboration on matters such as procurement. 
The Government remains committed to reviewing 
and simplifying Scotland’s complex landscape of 
national public bodies. The provisions in the bill 
are therefore very much aligned with the 
Government’s aims. 

As members have noted in previous debates, 
there is to be no dilution or diminution of the 
services that the affected bodies provide. The 
operational independence of all parliamentary 
commissioners will remain unchanged among a 
series of provisions that actively enhance their 
status and effectiveness. In fact, the bill should 
significantly enhance the effectiveness of the 
parliamentary commissioners. Not only will it 
enable support services to be shared, but it will 
enable for the first time a consistent approach to 
be taken to accountability for all the Parliament’s 
commissions and commissioners. 

The changes to the handling of prisoner 
complaints that the bill introduces are part of a 
wider set of changes that are linked to provisions 
in the Public Services Reform (Scotland) Act 2010. 

In the debate on the original Review of SPCB 
Supported Bodies Committee report in June last 
year, the Scottish Government welcomed the 
proposal that the Scottish Public Services 
Ombudsman should take on the new role of 
designing and implementing a single set of 
principles for complaints procedures. The 2010 act 
delivers on the commitments that the Government 
and the Parliament gave to take forward 
recommendations that arose from the Sinclair 
report, which examined complaints handling 
across the public services. 

The 2010 act gives the Scottish Public Services 
Ombudsman the complaints standards authority 
role, which enables the SPSO to carry out the role 
that Sinclair suggested. The SPSO can now set 
out principles and good practice on complaints 
handling across all Scottish public services. 
Appropriately, those complaints handling 
principles must first be endorsed by the 
Parliament. 

The bill will transfer some responsibility from the 
Government to certain bodies. That will not 
represent a saving for the Government, as the 
Parliament will simply top-slice the necessary 
costs for those bodies from the consolidated 
Scottish block, which will have the effect of 
reducing the overall pot before it can be distributed 
to Scottish public services. 

As with all actions that we have undertaken that 
impact on public services—even before these 
straitened times—we will look for savings and 
efficiencies to be delivered, taking advantage of 
the changes that we make. The financial 
memorandum to the bill shows some of the 
transition costs in moving to the new structures as 
they are currently proposed. It is clear that the 
reduction in the number of bodies and the 
potential for greater sharing of resources between 
parliamentary commissioners that the bill 
introduces provide welcome scope for future 
savings. The bill gives the Parliament, through the 
SPCB, increased powers to scrutinise office-
holders’ budgets and their draft strategic plans. 

All of us in the chamber recognise the 
implications of the financial pressures that we now 
face. The need is now even greater than it was 
when the bill was first introduced for us all to work 
together to deliver effective and efficient public 
services that reflect our shared priorities and 
ambitions. 

I reiterate the Government’s support for the bill, 
which is a key milestone in a shared journey 
towards reforming Scotland’s public sector 
landscape that started in 2006 and has been taken 
forward by the current Government. Since the bill 
was first envisaged, the financial challenge facing 
Scotland’s public services has changed, and it is 
now even more essential that we continue to work 
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together not only to deliver for the people of 
Scotland positive outcomes with regard to their 
engagement with the public services on which we 
all depend, but to ensure that we who provide 
those services are as efficient and effective as we 
can be and can be held to account. 

Depending on the outcome of the 
comprehensive spending review, it might be 
necessary—indeed, unavoidable—for the 
Parliament to undertake a fresh review of the 
architecture of the commissioners and 
commissions to see whether any further 
efficiencies and savings can be gained to help us 
to deal with the stark financial challenges of the 
future. I look forward to hearing other members’ 
views in the debate. 

The Presiding Officer: From now on, speeches 
should be no more than four minutes. 

14:35 
Paul Martin (Glasgow Springburn) (Lab): On 

behalf of the Scottish Labour Party, I welcome the 
opportunity to speak in this debate and record that 
we will support the passing of the bill at decision 
time. During the stage 1 debate, we agreed that 
the public gallery would probably not be crammed 
full of members of the public to view the bill’s 
successful passage, but I assure the school party 
that has just arrived and taken the trouble to 
attend this afternoon that the bill will have some 
impact on their lives, albeit at some point in the 
future. 

The minister referred to the new mechanisms 
for parliamentary accountability, and the bill’s 
benefits come from the Parliament’s ability to 
ensure, for the first time, that consistent standards 
apply to all parliamentary bodies. This legislation 
is being developed for the right reasons and in our 
constituents’ best interests. Indeed, in this 
Parliament we do not revise legislation as often as 
we should, and we should take that fact into 
consideration. 

We have heard in recent days, and will no doubt 
hear more in future, about the economic 
challenges that face us. Given that the SPCB-
supported bodies are responsible for expenditure 
of more than £7.5 million, we should take every 
step to improve their governance arrangements, 
and the bill provides for that. 

Although, as Trish Godman said in the stage 1 
debate, the start-up costs for the new commission 
for ethical standards in public life in Scotland, for 
example, will be considerable, there will in future 
years be savings compared with the cost of 
running three separate bodies. Also, I noted that in 
that debate it was estimated that accommodation 
costs would fall by between £18,000 and £25,000, 
and that a further £10,000 in savings would be 

made by merging the chief investigating officer 
and the Scottish Parliamentary Standards 
Commissioner. I also believe that, in the first full 
year, other savings will amount to £163,000. Given 
the current economic climate, we should welcome 
that, and I welcome the minister’s commitment to 
ensure not only that we deliver effective services 
but that we are open to considering how best our 
Scottish commissions and commissioners might 
deliver those services. However, we must ensure 
that at every step along the way the Parliament is 
involved in discussing and interrogating the whole 
process. 

Finally, I pay tribute to the hard work of Trish 
Godman and the other members of the Review of 
SPCB Supported Bodies Committee. Members of 
such committees realise that their work is not 
always the subject of headlines or mentioned in 
the Press Association cuttings that we all receive, 
but I am sure that I speak for every member in 
paying tribute to Trish Godman and the members 
of such committees. Their work is important in the 
Parliament and it should continue. 

On behalf of the Labour Party, I call on the 
Parliament to support the passage of the Scottish 
Parliamentary Commissions and Commissioners 
etc Bill. 

14:39 
Jackson Carlaw (West of Scotland) (Con): 

Presiding Officer, you rarely take me aback, but 
you astonished me when you said that we would 
be pressed for time in this debate. I was tempted 
to offer to surrender my opportunities, such as 
they are, to the army of colleagues who are 
bursting to speak. 

To members who are familiar—I think that they 
are, by necessity of being a certain age—with the 
“Blue Peter” expression, I say, “Here’s one I baked 
earlier,” or, as is sometimes said in Parliaments 
elsewhere, “I refer my honourable friend to the 
answer that I gave some moments ago.” At this 
stage in proceedings, much of what we might want 
to say has been said comprehensively in the 
parliamentary proceedings that we have already 
enjoyed. For my colleague Alex Johnstone and I, 
only the prospect of the forthcoming one-and-a-
half-hour debate on cycling marks out today as an 
event in the Parliament’s history and in our lifetime 
on which we will look back with enormous 
affection and enthusiasm. 

I, too, pay tribute to Trish Godman. Normally, 
such occasions are something of a reunion for all 
the colleagues who were members of committees. 
I see Jamie Hepburn, the Review of SPCB 
Supported Bodies Committee’s deputy convener, 
but—sadly—some of our other colleagues appear 
to have been detained elsewhere and to be unable 
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to join us. Collectively, we all pay tribute to Trish 
Godman’s work as our convener in steering us 
through what Paul Martin described accurately as 
proceedings that would not necessarily generate 
headlines, although controversies were attached 
to them, particularly in relation to the various 
commissioners whose responsibilities and future 
designations we discussed. 

We have said before, and I am happy to repeat, 
that the Conservative party supports the bill—we 
are happy to support it tonight. Many sensible 
suggestions have been made. Although they are 
dry, minor and mechanical, as I have said, they 
will improve how Scotland is governed. We 
support the merger of various functions and the 
wider access and changes to the SPSO. 

The issue that I have tended to dwell upon was 
also raised by Des McNulty in a prescient speech 
in the debate on the committee’s bill proposal last 
June. Subsequent events mean that the issue that 
he raised—whether further consolidation will have 
to take place, in view of the financial position in 
which we find ourselves—is even more important 
today. 

I see in the chamber Mr McCabe, who 
expressed to the committee trenchant views on 
commissioneritis. I very much enjoyed his 
contributions. He knows that I was slightly 
surprised that the saliva of enthusiasm had hardly 
had time to drip off the end of his tie when I 
noticed that his name was attached to a 
colleague’s motion calling for another 
commissioner to be appointed. That was an 
extraordinary volte-face in just 48 hours. He 
explained to me that such are the conflicts of 
loyalty between one’s conscience and one’s 
colleagues, so I forgive him that indiscretion. 

I will avoid making any partisan political point, 
but we all recognise that financial pressures exist 
and that we as a Parliament and the Government 
or any future Government could be asked to 
consider all manner of questions that members of 
the public who look at the structure of 
commissions after our reforms might feel need 
further examination. I end by leaving that thought 
with members. 

14:43 
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): Jackson Carlaw said that 
everything had been said, but not everyone has 
yet said it—several more speeches have to be 
made. 

I was nominated to speak in the debate as the 
Liberal Democrats’ finance spokesman, because 
the Finance Committee considered the bill in part. 
I reread our committee report as I thought that it 
would give me ample material to make a speech 

this afternoon. However, one conclusion in the 
report’s summary of evidence is: 

“No issues of real substance were raised”. 

That did not give me much material. 

I will reflect on one aspect to which the minister 
referred. The bill is the result of one consequence 
of devolution—the establishment of 
commissioners. It is worth noting the significance 
of those commissioners not only to public debate 
in Scotland but to citizens’ rights in Scotland. 

In 2002, the Parliament had a busy year 
legislating on reforms. We set up the Scottish 
Parliamentary Standards Commissioner, who is 
concerned with the probity and transparency of the 
operations of members of the Scottish Parliament. 
We also had the introduction of the Scottish Public 
Services Ombudsman—I am sure that all MSPs 
have interacted with the SPSO either directly or on 
behalf of constituents. Perhaps of greatest 
significance was the setting up of the Scottish 
Information Commissioner under the Freedom of 
Information (Scotland) Act 2002. All that legislation 
affected in some way community groups or 
individual citizens, so it is right that we consider 
how to reform the bodies and ensure that they are 
fit for purpose. 

The essence of all the bodies is that they 
respond to and are funded by and accountable to 
the Parliament, through its corporate body, and 
not the Government. The bodies are wholly and 
absolutely independent of the Government and 
rightly so. In fact, the delivery of their functions is, 
critically, reliant on their being independent of the 
Government and being seen to be so. 

I want to refer to the Public Services Reform 
(Scotland) Act 2010 and the concerns that I and 
my Liberal Democrat colleagues raised during its 
passage, as they should give us slight moment to 
pause in considering the bill. The bill should have 
been unnecessary, because under part 2 of the 
2010 act the Parliament created new 
procedures—unsatisfactory ones, I believe—that 
in effect give the corporate body a new role to ask 
the Government to introduce legislative proposals 
on its behalf. 

Trish Godman mentioned the value of the 
current process of legislation being introduced by 
parliamentary committees, which are answerable 
to the Parliament. That could be sidestepped by 
the corporate body asking the Government to 
produce a statutory instrument to reform all the 
commissioners and, critically, their functions. 
Although such an instrument could come into force 
only with the agreement of the Parliament, the 
Parliament would not have the ability to amend it. 
The fact that we had about a dozen amendments 
during the bill process, many of which were lodged 
by the member in charge of the bill, highlights the 
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benefits of having a three-stage scrutiny process 
for considering important issues such as the 
functions of the Scottish Information 
Commissioner. That process will not be gone 
through for a statutory instrument, which gives us 
concern. 

Although we absolutely support the bill and the 
commonsense approach of the committee that has 
been in charge of it, we have concerns about the 
operation of the Public Services Reform (Scotland) 
Act 2010. Interestingly, the minister gave over the 
vast majority of his speech to that act, rather than 
to the bill that we are debating. 

14:48 
Jamie Hepburn (Central Scotland) (SNP): I 

remind colleagues that, in the debate on the 
committee’s report, and in the stage 1 debate on 
the bill, I suggested that fresh faces would be 
required for further consideration of the issues. It 
is clear that my purchase with my party hierarchy 
is no greater than it was previously. Gratifyingly, it 
is obviously no greater than Jackson Carlaw’s 
purchase with his party hierarchy, given his similar 
return to the subject matter. Against that backdrop, 
I say that I speak with considerable relish. 

I echo Trish Godman’s comments and thank 
committee colleagues, the clerks and the 
witnesses who contributed to the committee’s 
work. I echo Jackson Carlaw’s tribute to the 
convener. She kept us in order and we were all 
glad that she bore the burden of dealing with the 
bill, although I was slightly concerned when she 
informed me that, if she fell under a bus, it would 
fall to me as deputy convener to deal with the bill. I 
am glad that she has taken care of herself. 

The proposals that are before us were 
considered in microscopic detail. I cannot quite 
say that it will be a lifetime achievement if the bill 
is passed today, although the committee 
deliberations often felt as though they took a 
lifetime. [Interruption.] 

The Presiding Officer: Mr Hepburn, I would be 
grateful if you would turn off whatever it is that is 
switched on. 

Jamie Hepburn: I do not think that it is my 
BlackBerry. I believe that it is off—I thought that it 
was off, anyway. 

It is important to emphasise that the suggested 
changes in the bill do not threaten the quality of 
service that is delivered by the bodies that we 
considered and they do not compromise the 
bodies’ independence. The various office-holders 
to whom we spoke were content with the current 
arrangements and confirmed to the committee that 
the SPCB’s measures protect office-holders’ 
functional independence and ensure that proper 

accountability does not encroach on their 
operational independence or cause any problems. 
The committee was content with that approach. 
However, we ensured that the bill provided for 
adequate parliamentary scrutiny and 
recommended that SPCB-supported bodies 
should be subject to monitoring by committees, to 
increase their transparency. The creation of the 
new commission for ethical standards in public life 
in Scotland will ensure the on-going accountability 
of elected representatives, that is, MSPs and 
councillors. 

Given the limited time available, I will focus 
briefly on the proposals to secure better value for 
money, which is imperative, as the Minister for 
Parliamentary Business said. The committee’s 
remit was not particularly to achieve financial 
savings, but we managed to do so through, for 
example, the early transfer of prisoner complaints 
to the SPSO, with anticipated savings in the region 
of £37,000 this year and considerably more 
thereafter. We will also see expected initial 
savings of around £10,000 a year through the 
creation of the commission for ethical standards in 
public life in Scotland and, in due course, there 
might be further savings for the Scottish 
Government. 

Like Trish Godman, I commend the bill to the 
Parliament. It simplifies the public bodies 
landscape, making it more readily understandable 
by the public. A key point is that it protects the 
functions and independence of the affected bodies 
while improving this elected Parliament’s scrutiny 
of their work. It will also lead to public moneys 
being saved. I am sure that those objectives are 
shared by all members. 

The Presiding Officer: I have just been 
informed of the withdrawal of a speaker, so I do 
not have to be quite so draconian on time, as Mr 
Whitton will be pleased to know. 

14:52 
David Whitton (Strathkelvin and Bearsden) 

(Lab): I am delighted to take part in this debate, 
not least because it allows me the opportunity to 
welcome the school party from Lenzie academy in 
my constituency who are here today as students 
of modern studies. What on earth they will make of 
this debate I am not sure, but I believe that they 
should regard it as an important part of the 
democratic process. 

As we have heard, the driving force behind the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill is the desire to create one 
new body out of two and to transfer the functions 
of the Scottish Prisons Complaints Commission to 
the Scottish Public Services Ombudsman. There 
are two compelling reasons for Parliament to 
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agree to the measures. First, there will be one 
fewer office, and secondly, rationalisation should 
eventually save money, although not initially, as 
the financial memorandum observes bleakly. 

I have to confess that when we debated the 
Public Services Reform (Scotland) Bill, which is 
now an act, we opposed the idea that ministers 
should have the right to dispose of public bodies at 
will, and that is still the case. It is the Parliament’s 
role to consider such action, because that which it 
creates it should be able to unmake. I was 
disappointed that there were no proposals in the 
bill to cut further the number of commissioners, but 
we heard what Trish Godman had to say about 
that. 

Brian Adam (Aberdeen North) (SNP): Would 
the member care to share with the Parliament 
which other commissioners he thinks could be 
disposed of effectively? 

David Whitton: I will be more than happy to do 
so if Mr Adam can contain himself for a minute or 
two until I get to that point. 

I pose the simple question: do we really need a 
separate Scottish Information Commissioner, 
based in St Andrews, when functions of that office 
and office-holder could be placed under the 
authority of the SPSO? For that matter, do we 
need a separate Scottish Human Rights 
Commission ? I stress that those are my personal 
views and not those of my party. That is probably 
a debate for another day. However, if the 
predictions of slash and burn from the 
Conservative chancellor at Westminster are 
anything to go by, we will be facing up to 
questions such as those sooner rather than later. 

As we have heard, the bill proposes that the 
posts of the Scottish Parliamentary Standards 
Commissioner and the chief investigating officer 
be combined into one new post and given an even 
longer title than the previous two, of public 
standards commissioner for Scotland. Benefits 
and potentially savings will come from the merger 
of those posts plus the merging of administrative 
support. 

Before I go into detail on the level of savings 
that could be made through the bill, I want to pose 
another question, which Mr Adam might be willing 
to listen to. Why does each of our parliamentary 
commissioners have someone dealing with human 
resources and someone else dealing with the 
finance function? Surely both services could be 
centralised with consequent cost savings without 
needing primary legislation, perhaps under the 
office of the SPSO. 

The explanatory notes to the bill state that 
savings of around £37,000 will be made in 2010-
11 when Scottish Prisons Complaints Commission 
functions move to the SPSO. Mr Martin has 

already mentioned that. The figure will rise to 
£163,000 in 2011-12 and £174,000 in future years. 
Those savings are welcome. The explanatory 
notes go on to say: 

“It is possible that other savings could arise should the 
Parliamentary corporation determine to utilise the power in 
the Bill to rationalise the number of premises occupied by 
the various officeholders and bodies covered by the Bill. In 
that event other savings could accrue through the sharing 
of services or the central provision of services such as 
human resources, payroll, finance or procurement. Such 
actions and opportunities will require to be considered 
should rationalisation of premises occur.” 

As I have mentioned previously, the age of 
austerity is upon us, and we are waiting to see 
where the financial axe will fall. With that in mind, I 
was pleased to hear Mr Crawford mention the 
financial challenges that the Parliament will face. If 
I took down what he said correctly, he said that 
there might be a fresh review of the number of 
parliamentary commissioners. I am sure that he 
will confirm what he meant by that and perhaps 
even answer Mr Adam’s question. Which other 
commissioners would the Scottish National Party 
Government like to see got rid of in future years? I 
respectfully suggest to the corporate body that if it 
is not already doing so, it should re-examine the 
costs of all the parliamentary commissioners, 
consider shared services and even look to bring 
services together under one roof. 

However, those matters are not included in the 
bill that we are discussing. We are deciding on a 
merger and a transfer that should perhaps be 
regarded as just the start. I commend the bill to 
members. 

The Deputy Presiding Officer (Alasdair 
Morgan): We move to the wind-up speeches, 
such as they are. I call Jackson Carlaw, if he has 
anything to say. 

14:57 
Jackson Carlaw: This is unexpected, Presiding 

Officer, but I thank you for the further opportunity 
to speak. I am reminded of a question that I asked 
a lady who had invited me to speak at a lunch. I 
asked her how long I had. She said, “You can 
speak for as long as you like, Mr Carlaw. We’ll all 
be getting the bus at quarter past 2.” I suspect that 
the invitation to speak that I have just been given 
is not quite as open as that. 

Mr Whitton’s speech has been by far the biggest 
bull-in-a-china-shop speech in the debate so far. 
He tackled in detail an issue that Des McNulty, I 
think, raised back in June last year, and which I 
have also raised on previous occasions—that of 
the additional commissioners. I think that most 
members of the committee understood that issue 
in our deliberations. It will have to be considered 
further. I will directly answer the point that Mr 
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Whitton made. My party has canvassed the notion 
that it may be appropriate at some point to have a 
rights commissioner in whom all the potential 
responsibilities in question could be housed. The 
distinction for the committee was the relative youth 
of the Scottish Human Rights Commission. 
Proportionately, one would almost have expected 
it to be the father of the wider rights commission 
but, in budgetary terms, it has very much less 
money. I think that it has a couple of hundred 
thousand pounds, compared with more than £1 
million for Scotland’s Commissioner For Children 
and Young People. There was a belief that it made 
sense for that arrangement to be allowed to 
establish itself. It was also clear that the ways in 
which both commissions and their respective 
commissioners understood their responsibilities 
and the approach that they took to their functions 
were incompatible with a merger at this stage, but  
we will have to return to the issue. 

David Whitton: The debate needs to be had on 
the number and function of commissioners, albeit 
that the bigger debate is on shared services. 
Every commissioner has a role to play, but do they 
need all the backroom staff that each of them has? 

Jackson Carlaw: The committee considered 
the point. I am sure that the convener will return to 
it in her summing up. 

Exercising judgment on such matters was hard. 
We acknowledge that, if the Parliament were to 
decide in future to establish additional 
commissioners, each with a separate 
infrastructure, huge costs would result. The issue 
is not one of cost alone, however. We took the 
view that, if a victims’ commissioner or older 
person’s rights commissioner were to be 
established, the correct thing to do may be not to 
establish an additional commissioner but have a 
rights commission per se, that monitors all the 
areas. That said, in considering the merger of two 
commissions, we were, at times, looking to make 
only marginal savings. I think that we will return to 
the matter. In any event, having responded to the 
point that was raised in the debate, I am happy to 
confirm once more that the Conservatives will 
support the bill at decision time. Again, I thank 
Trish Godman and the clerks and colleagues who 
made the experience of progressing the bill 
painless. 

15:01 
Paul Martin: This short debate has provoked 

very little disagreement. Many members may say 
that that is a new form of coalition in the debating 
chamber, although I am not sure why Mr Purvis 
did not want to contribute in that spirit, given his 
party’s history in coalitions. 

One thing on which we have agreed is our aim 
of increased efficiency. As I said in the previous 
debate, we need to be cautious in our approach to 
that. Efficiency should not be sought at the cost of 
the service that we wish to deliver. That is the 
challenge that faces many of us as we try to 
ensure that the services that our commissioners 
deliver are accessible and transparent. There is 
absolutely no point in having the sort of one-stop 
shop that we have debated today when no one 
understands what it is or even realises its 
existence. How then can it help them in their 
everyday lives? It would be a problem for us all if 
the bodies that deal with complaints responded 
only to those who shouted the loudest or 
articulated their complaint most efficiently. We 
cannot empower only some people. Doing that 
would result in those who lack confidence failing to 
make their views known to commissioners. 

As Jamie Hepburn said, there are issues for 
commissioners to consider in looking at how to 
communicate with our local communities. For 
example, I am not convinced that the constituents 
in the Blackhill area of my constituency know 
exactly what the commissioner for children and 
young people or the Scottish Human Rights 
Commission can do for them. Members of the 
Scottish Parliament have a role to play in ensuring 
that the commissioners are supported to do their 
job properly in our local communities and that their 
roles are understood beyond the debating 
chamber. As members have said during the three 
stages of the bill, it is important that the Parliament 
has the opportunity to scrutinise the 
commissioners, but also to look at how we can 
work closely with the commissioners on behalf of 
our constituents.  

I have to be fair to the commissioners. In my 
experience, they have shown a genuine 
willingness to work with the committees of the 
Parliament. Indeed, their input has been 
invaluable to the committees over the years. At 
times, I have disagreed with their contribution, but 
their relationship with the Parliament during the 
passage of the bill has ensured clarity; there is 
goodwill on the part of commissioners in that 
relationship. The passing of the bill will draw a line 
in the sand. It will ensure that we provide absolute 
clarity on the process.  

The debate has been reasonable, albeit that it 
has lacked the sort of turbulence that we see in 
chamber debates at times, although that is to be 
welcomed. On behalf of the Scottish Labour party, 
I commend the passage of the Scottish 
Parliamentary Commissions and Commissioners 
etc Bill. 
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15:04 
Bruce Crawford: It is customary for Jackson 

Carlaw to provide the chamber with some of the 
more light-hearted moments in debate. That said, 
he also made some important comments on the 
process that is before us today. I was reminded of 
his opening speech when we debated the bill at 
stage 1, in which he said: 

“I hope that you will permit me to begin by saying that 
Trish Godman’s opening speech and the contribution from 
Labour’s front bench are without exception the finest that I 
have yet witnessed in my time in this Parliament”.—[Official 
Report, 24 March 2010; c 24859.] 

What an accolade, and what a thing to say about 
the fantastic Labour front bench. I wish Trish 
Godman well with Jackson Carlaw’s 
recommendation of her for debater of the year. It 
is obvious where that will go. 

Jeremy Purvis took a slightly more 
curmudgeonly approach. I point out to him that the 
Parliament supported the arrangements that we 
proposed in the Public Services Reform (Scotland) 
Bill, which put a double lock into the system. Not 
only do suggestions for reform need to come from 
the Scottish Parliamentary Corporate Body, but 
the Parliament must have a chance to debate any 
instrument that is laid before it. It is erroneous to 
say that the Parliament will have no role, as David 
Whitton suggested, and that ministers have 
unfettered powers. Sometimes I wish that that 
were the case. 

Jeremy Purvis: I am grateful to the minister for 
taking another curmudgeonly intervention. 
Although the Parliament passed the Public 
Services Reform (Scotland) Bill—Mr Whitton 
reminded us that it did so by one vote, but one 
vote is important in this place, as in other places—
does the minister accept that statutory instruments 
cannot be amended by members and that, 
consequently, any Government will have to give 
proper care and attention to statutory instruments 
that reform the functions of commissioners that the 
Parliament has established? 

Bruce Crawford: The Government always tries 
to ensure that it lays instruments that the 
Parliament can support. Any proposals to reform 
the functions of commissioners will need to be 
initiated by the Scottish Parliamentary Corporate 
Body. If the Parliament does not support those 
proposals, it will have the power to say no to any 
instrument that the Government lays before it. As 
David Whitton indicated in his speech, the current 
environment is completely different from that in 
which consideration of the bill started. If we began 
the debate today, the end result might be different 
from what it has turned out to be, given the reality 
that we face. As I said in my opening speech, it is 
inevitable that in the next couple of years we will 
need to re-examine not just this area but many 

parts of the architecture of the Scottish public 
sector. 

I hope that Jeremy Purvis will forgive me for 
referring to the Public Services Reform (Scotland) 
Act 2010 on so many occasions in my opening 
speech, because there are substantial and 
material links between the 2010 act and the bill, 
not least with regard to prisoner complaints, 
Waterwatch Scotland and the Scottish Public 
Services Ombudsman. 

As all members know, it is ultimately for the 
Parliament to take a view on its various 
commissioner roles and their performance. 
However, work on the bill so far and today’s 
debate have shown that consideration of the topic 
is not a matter for the Parliament and the 
Government alone. All parliamentarians have a 
contribution to make; I was interested to hear 
David Whitton’s comments on that point. The 
process includes not only the commissioners but 
the vulnerable groups that can and, sometimes, do 
look to the commissioners for help and guidance. 
The bill harmonises the way in which 
commissioners will work, which can only help to 
improve the service that they offer. It also helps 
MSPs to ensure, via the SPCB, that continuous 
improvement takes place in all the bodies that the 
Parliament supports and for which it is 
responsible. 

As I said in my opening speech, we are acutely 
aware of the challenging financial times and the 
hard decisions that must be made collectively. The 
financial memorandum to the bill contains a key 
message for these difficult and challenging times. 
It states: 

“This Bill will not initially deliver substantial financial 
savings ... However in due course, through in particular the 
new powers given to the Parliamentary corporation to direct 
in relation to office accommodation and the sharing of 
services, it is anticipated savings could emerge.” 

David Whitton made a good point about the 
number of services that could come together. The 
Scottish Parliament information centre briefing that 
accompanies the bill suggests savings of around 
£66,000 between 2009-10 and 2012-13. As we all 
know, we might ultimately be required to consider 
savings beyond that. However, it is vital that the 
Parliament ensures that the opportunities that are 
presented in the bill—and any further opportunities 
that might be required to be taken—are for the 
sake of those whom the commissioners ultimately 
serve: the people of Scotland. I am happy, on 
behalf of the Government, to support the bill. 

15:10 
Trish Godman: I thank members for their 

contributions to the debate. I will start with a 
couple of comments in response to Jackson 
Carlaw and David Whitton. The Scottish 
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Parliamentary Commissions and Commissioners 
etc Bill gives the corporate body the power to 
issue a direction to any of the office holders as to 
the location of their office, or to make them share 
one with another office holder or public body. That 
applies in the combining of the chief investigating 
officer with other posts, and there will be a sharing 
of staff in that case. 

David Whitton has asked me to point out that 
pupils from Lenzie academy are now sitting behind 
him—now I know why he volunteered to speak in 
the debate. 

I say to Jeremy Purvis that I cannot comment 
about what corporate bodies might do in the 
future, but I expect that, should a corporate body 
make any proposals that would have a material 
impact on the bodies that are supported, those 
proposals would first be raised with the 
Parliament, before any request was made of the 
Government. 

Bruce Crawford said that we are in difficult 
financial straits and that things will not get any 
easier, but there has been continuing dialogue 
between the corporate body and office-holders 
over future provisions. A working group has been 
established, with representatives of each of the 
office-holders, including the Standards 
Commission for Scotland. The corporate body will 
consider the potential sharing of services and co-
location, and will identify areas of potential savings 
as well as other approaches to collaborative 
working. The working group is meeting as I speak. 

What will the bill mean to the people of 
Scotland? There will be no change in the functions 
that will be delivered to them. Although the 
number of bodies that are supported by the 
corporate body remains unchanged, at six, the 
functions that are delivered will be increased. 
There will be a reduction in costs, which we have 
discussed. An ethical standards in public life 
commission will be created, resulting in a 
centralisation of expertise on standards issues 
relating to elected members. There will be 
enhanced and improved governance 
arrangements, leading to potential future savings. 
There will be a maximum term of eight years for 
office-holders. There will be restrictions on outside 
employment and on employment after leaving a 
post. 

Since coming into the Parliament in 1999, I have 
always been a convener. I was the convener of 
the Local Government Committee. Then I went 
into the Deputy Presiding Officer’s job, and I am 
the convener of the Conveners Group. Convening 
the Review of SPCB Supported Bodies Committee 
was an interesting experience. It has been a 
technical committee, in some ways, but the 
support of my colleagues helped me through it and 

allowed me to carry out the task in a way that I 
would not have been able to envisage otherwise. 

The experience underlined the fact that the 
Scottish Parliamentary Commissions and 
Commissioners etc Bill is a committee bill. Part of 
my job as a Deputy Presiding Officer is to show 
elected members from other countries round this 
place. If there is one thing that they are very 
interested in, it is the fact that committees can 
instigate legislation. I will say again what I said in 
my opening speech: we do not use that facility 
enough. The bill before us might not be the best 
example, but there have been other good 
examples: the Protection from Abuse (Scotland) 
Act 2001, the Commissioner for Children and 
Young People (Scotland) Act 2003, the Scottish 
Parliamentary Standards Commissioner Act 2002, 
the Interests of Members of the Scottish 
Parliament Act 2006 and the Scottish 
Parliamentary Pensions Act 2009. We could use 
the committee system more in that way. Bruce 
Crawford is smiling—obviously, that would mean 
more legislation. 

I thank my committee colleagues sincerely, as 
they helped me to get through things that, at some 
moments, I found difficult. What can we say about 
the clerks from the non-Executive bills unit, and 
the lawyers? What could we do without clerks? 
Nothing. If we did not have clerks supporting and 
helping us here, the legislation would not get 
through the Parliament. 

I am not feeling very lucky this week. The first 
ball of the world cup is about to be kicked, and I 
have just lifted my team out of the Labour 
sweepstake. It is Paraguay. I do not think that I am 
going anywhere fast with that. 

I commend the bill to the Parliament, and I ask 
members to support it. 
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Scottish Parliamentary Commissions and 
Commissioners etc. Bill 

[AS PASSED] 
 
 
 
 
An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner and the Commissioner for Public Appointments 
in Scotland; to make amendments of the Ethical Standards in Public Life etc. (Scotland) Act 
2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of Information (Scotland) 5 
Act 2002, the Public Appointments and Public Bodies etc. (Scotland) Act 2003, the 
Commissioner for Children and Young People (Scotland) Act 2003 and the Scottish Commission 
for Human Rights Act 2006, including amendments standardising certain provisions of those Acts 
and extending and qualifying the functions of the Scottish Public Services Ombudsman; and for 
connected purposes. 10 
 
 

PART 1 

THE COMMISSION FOR ETHICAL STANDARDS IN PUBLIC LIFE IN SCOTLAND: THE PUBLIC STANDARDS 
COMMISSIONER FOR SCOTLAND AND THE PUBLIC APPOINTMENTS COMMISSIONER FOR SCOTLAND 

The Commission and the Commissioners 

1 Establishment, members and functions of the Commission for Ethical Standards in 15 
Public Life in Scotland 

(1) There is established a corporate body to be known as the Commission for Ethical 
Standards in Public Life in Scotland (in this Part, the “Commission”). 

(2) It has two members; they are to be appointed by the Parliamentary corporation with the 
agreement of the Parliament. 20 

(3) One of them is to be so appointed as the Public Standards Commissioner for Scotland; 
and is to be known as such. 

(4) The other is to be so appointed as the Public Appointments Commissioner for Scotland; 
and is to be known as such. 

(5) They have, respectively, the functions transferred to them by section 2(1) and (2). 25 
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Commissioner for Scotland and the Public Appointments Commissioner for Scotland 
 

(6) Each of them is referred to in this Part as a “Commissioner”.  

(7) The functions of the Commission are–– 

(a) to provide the Commissioners with the property, staff and services they need in 
order to perform their respective functions, and 

(b) to make such arrangements as are appropriate and practicable for the 5 
co-ordination of the performance of those respective functions. 

 
2 Functions of the Commissioners 

(1) There are transferred to the Public Standards Commissioner for Scotland––  

(a) the Chief Investigating Officer’s functions under the Ethical Standards in Public 
Life etc. (Scotland) Act 2000 (asp 7), and 10 

(b) the Scottish Parliamentary Standards Commissioner’s functions under the Scottish 
Parliamentary Standards Commissioner Act 2002 (asp 16).  

(2) There are transferred to the Public Appointments Commissioner for Scotland the 
functions of the Commissioner for Public Appointments in Scotland under the Public 
Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4). 15 

(3) Accordingly, the offices of–– 

(a) the Chief Investigating Officer, 

(b) the Scottish Parliamentary Standards Commissioner, and 

(c) the Commissioner for Public Appointments in Scotland, 

are abolished. 20 

(4) The enactments mentioned in subsections (1) and (2) are referred to in this Act as, 
respectively–– 

(a) the “Ethical Standards Act”, 

(b) the “Parliamentary Standards Act”, and 

(c) the “Public Appointments Act”. 25 

(5) Those enactments, the Scottish Public Services Ombudsman Act 2002 (asp 11) and the 
Public Services Reform (Scotland) Act 2010 (asp 8) are consequentially amended in 
schedule 1. 

 
3 Status of Commission and Commissioners  

(1) The Commission–– 30 

(a) is not a servant or agent of the Crown, 

(b) has no status, immunity or privilege of the Crown. 

(2) The Commissioners–– 

(a) are not servants or agents of the Crown, 

(b) have no status, immunity or privilege of the Crown. 35 
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4 Independence of Commissioners 

In the performance of their respective functions, the Commissioners are not subject to 
the direction or control of–– 

(a) any member of the Parliament,  

(b) any member of the Scottish Executive, or 5 

(c) the Parliamentary corporation. 

 
5 Protection of Commission from actions for defamation 

(1) For the purposes of the law of defamation, any statement made by the Commission in 
pursuance of its functions has qualified privilege. 

(2) In subsection (1), “statement” has the same meaning as in the Defamation Act 1996 10 
(c.31).  

 
6 Designation of Chief Commissioner 

(1) The Parliamentary corporation must keep the effectiveness of the working arrangements 
of the Commission under review and may, at any time–– 

(a) designate a Commissioner as the Chief Commissioner, 15 

(b) revoke the designation, 

and give directions to the Commission accordingly.  

(2) A designation or revocation under this section does not affect–– 

(a) the period of office of the Commissioner,  

(b) the validity of anything done by the Commission or either Commissioner, or  20 

(c) the performance of the functions that a Commissioner has by virtue of sections 
1(5) and 2(1) or (2). 

 
7 Appointment of acting Commissioner 

(1) If the office of a Commissioner is vacant or a Commissioner is, for any reason and to 
any extent, unable to act, the Parliamentary corporation may appoint a person (an 25 
“acting Commissioner”) to perform the functions of the Commissioner, either generally 
or in relation to such matters or class of matter as is specified in the terms and 
conditions of the appointment.  

(2) An appointment of an acting Commissioner is for, or until, such time as is specified in 
the terms and conditions of appointment. 30 

(3) A Commissioner and an acting Commissioner may each perform the same functions at 
the same time but in relation to different matters. 

(4) Subject to subsection (5), a person who is not eligible for appointment as a 
Commissioner is not eligible for appointment as an acting Commissioner. 

(5) Members of the Commission’s staff are eligible for appointment as an acting 35 
Commissioner. 

(6) The other Commissioner is eligible for appointment as an acting Commissioner. 
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(7) An acting Commissioner–– 

(a) may at any time resign by notice given to the Parliamentary corporation, 

(b) may at any time be removed from office by the Parliamentary corporation, 

(c) subject to this section, holds office on such terms and conditions as the 
Parliamentary corporation determines, and 5 

(d) is to be regarded for all purposes, except those of sections 9(1) to (4) and 10, as 
having the same status, functions and rights and being subject to the same 
restrictions as the Commissioner in respect of whom the acting Commissioner was 
appointed.  

(8) The Parliamentary corporation may, in the terms and conditions of appointment of an 10 
acting Commissioner, specify the minimum period of notice for the purposes of 
subsection (7)(a). 

 
Office of Commissioner 

8 Disqualification 

(1) A person is disqualified from appointment and from holding office as a Commissioner if 15 
the person–– 

(a) is a member of the Parliament or its staff, 

(b) was a member of the Parliament at any time within two years before the date 
when the appointment might otherwise have been made,  

(c) is disqualified from being a member of the Parliament, 20 

(d) is a member of the House of Commons, 

(e) is a member of the House of Lords entitled to vote there, 

(f) is employed, or appointed in any other capacity, by the Commission,  

(g) is a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 25 

(ii) a specified authority, or 

(iii) a devolved public body, 

(h) is a specified authority (where the authority is an individual), 

(i) is, or is an employee or appointee of, the Scottish Public Services Ombudsman,  

(j) is a member of a council or any committee of a council, 30 

(k) is disqualified from being a member of a council, or 

(l) is a member of a joint board or joint committee. 

(2) In this section–– 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 35 
section 2(1) of the Public Appointments Act, 

“council” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c. 39), 
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“joint board” and “joint committee” have, respectively, the meanings given 
by section 235(1) of the Local Government (Scotland) Act 1973 (c. 65), 

“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 

(b) the reference to a member of a specified authority includes a reference to–– 5 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 

(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
9 Terms of office and remuneration  10 

(1) Each Commissioner–– 

(a) holds office for such period, not exceeding eight years, as the Parliamentary 
corporation, at the time of appointment, determines, but 

(b) is ineligible for reappointment at any time. 

(2) A Commissioner may, at any time, resign by notice given to the Parliamentary 15 
corporation.  

(3) A Commissioner may be removed from office by the Parliamentary corporation if 
subsection (4) applies. 

(4) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has breached the 20 
Commissioner’s terms and conditions of office and the Parliament resolves that 
the Commissioner should be removed from office for that breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform that Commissioner’s functions, 

and, in either case, the resolution is voted for by a number of members not fewer than 25 
two thirds of the total number of seats for members of the Parliament. 

(5) Each Commissioner is entitled to such remuneration and allowances as the 
Parliamentary corporation determines. 

(6) In other respects, each Commissioner holds office on such terms and conditions as the 
Parliamentary corporation determines. 30 

(7) Those terms and conditions may, without prejudice to section 8–– 

(a) prohibit the Commissioner from holding any other specified office, employment 
or appointment or engaging in any other specified occupation, 

(b) provide that the Commissioner’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the approval of 35 
the Parliamentary corporation. 

(8) In subsection (7), “specified” means specified in the terms and conditions of office or 
within a description so specified. 

(9) The Parliamentary corporation may, in the terms and conditions of office of a 
Commissioner, specify the minimum period of notice for the purposes of subsection (2). 40 
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10 Pensions etc. 

(1) The Commission may, with the approval of the Parliamentary corporation, make 
arrangements for the payment of pensions, allowances or gratuities to, or in respect of, 
any person who has ceased to be a Commissioner. 

(2) Those arrangements may include–– 5 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, 

(b) the establishment and administration of one or more pension schemes. 

(3) References in subsections (1) and (2) to pensions, allowances and gratuities include, 
respectively, references to pensions, allowances and gratuities by way of compensation 10 
for loss of office. 

 
11 Subsequent appointments etc. of former Commissioner 

(1) A person who has ceased to be a Commissioner may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed, or appointed in any other capacity, by the Commission, 15 

(b) be a member, employee or appointee of–– 

(i) the Standards Commission for Scotland, 

(ii) a specified authority, or 

(iii) a devolved public body, 

(c) be a specified authority (where the authority is an individual),  20 

(d) be, or be an employee or appointee of, the Scottish Public Services Ombudsman, 
or 

(e) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation which, by 
virtue of section 9(7)(a), that person could not have held or, as the case may be, 25 
engaged in when a Commissioner. 

(2) The restriction in subsection (1)–– 

(a) starts when the person ceases to be a Commissioner, and 

(b) ends on the expiry of the financial year following the one in which it started. 

(3) In this section–– 30 

(a) the following expressions have the following meanings–– 

“specified authority” means any of the specified authorities referred to in 
section 2(1) of the Public Appointments Act, 

“devolved public body” has the meaning given by section 28(1) of the 
Ethical Standards Act, 35 

(b) the reference to a member of a specified authority includes a reference to–– 

(i) a member, by co-option, of any committee of a specified authority, 

(ii) a holder of a paid office appointed by a specified authority, and 
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(c) a paid office is one where the holder is entitled to remuneration, allowances or 
expenses or any combination of them. 

 
General functions, procedures etc. of Commission  

12 General powers 

(1) The Commission may do anything which appears–– 5 

(a) necessary or expedient for the purpose of or in connection with, or 

(b) conducive to, 

the performance of its functions or the efficiency of its administration. 

(2) In particular, the Commission may–– 

(a) enter into contracts, 10 

(b) acquire and dispose of land and other property. 

(3) The exercise of the power to acquire or dispose of land is subject to the approval of the 
Parliamentary corporation. 

(4) The Commission may determine and charge reasonable sums for anything done or 
provided by it or on its behalf in the performance of, or in connection with, its functions. 15 

(5) The Commission must retain any sums received by it by virtue of subsection (4) and 
apply them to meet expenditure incurred in doing or providing whatever is charged for.  

 
13 Payment of witnesses’ expenses 

The Commission may pay to persons giving evidence, producing documents or 
providing information under section 13 of the Ethical Standards Act or section 13 of the 20 
Parliamentary Standards Act such allowances or expenses as it may, with the approval 
of the Parliamentary corporation, determine.  

 
14 Strategic plans 

(1) The Commission must, in respect of each 4 year period, lay before the Parliament a plan 
(referred to in this section as a “strategic plan”) setting out how the Commission and 25 
each Commissioner propose to perform their respective functions during the 4 year 
period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commission’s and each Commissioner’s objectives and priorities during the 4 
year period, 30 

(b) how the Commission and each Commissioner propose to achieve them, 

(c) timetables for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commission must provide a 
draft of it to and invite, and (if any are given) consider, comments on it from–– 35 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commission think appropriate. 
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(4) The reference in subsection (3)(b) to other persons includes a reference to a committee 
of the Parliament. 

(5) The Commission must lay each strategic plan before the Parliament not later than the 
beginning of the 4 year period to which the plan relates. 

(6) The Commission must arrange for the publication of each strategic plan laid before the 5 
Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic plan for 
the period and lay a revised strategic plan before the Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a reference to 10 
the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of four years beginning on 1 April next 
following the coming into force of this section and each subsequent period of four years. 

 
15 Procedure and validity of acts 

(1) The Commission may regulate its own procedure. 15 

(2) The validity of its acts is not affected by–– 

(a) any defect in the appointment of a Commissioner, 

(b) any disqualification from appointment as a Commissioner of any person bearing 
to be a Commissioner, or 

(c) any vacancy in the office of a Commissioner. 20 

(3) The validity of acts of a Commissioner is not affected by–– 

(a) any defect in the appointment of the Commissioner, or 

(b) any disqualification from appointment as a Commissioner of the person bearing to 
be the Commissioner.  

(4) Subsection (1) is subject to–– 25 

(a) any direction in that regard given by the Parliamentary corporation, and 

(b) the other provisions of this Part. 

 
16 Delegation  

(1) Any function of the Commission may be performed on its behalf by any person 
(whether or not a Commissioner or a member of its staff) authorised by it to do so, and 30 
to the extent so authorised. 

(2) Subsection (1) does not affect the Commission’s responsibility for the performance of 
its functions. 

(3) Any function of a Commissioner may be performed on the Commissioner’s behalf by 
any person (whether or not the other Commissioner or a member of the Commission’s 35 
staff) authorised by the Commissioner to do so, and to the extent so authorised. 

(4) Subsection (3) does not affect the responsibility of either of the Commissioners for the 
performance of that Commissioner’s functions. 
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Staff, advisers etc.  

17 Staff 

(1) The Commission may, for the purposes of section 1(7), appoint staff on such terms and 
conditions as it determines. 

(2) The Commission may make arrangements for the payment of pensions, allowances or 5 
gratuities to, or in respect of, any person who has ceased to be a member of its staff. 

(3) Those arrangements may include–– 

(a) the making of contributions or payments towards provision for such pensions, 
allowances or gratuities, and 

(b) the establishment and administration of one or more pension schemes. 10 

(4) References in subsections (2) and (3) to pensions, allowances or gratuities include, 
respectively, references to pensions, allowances or gratuities by way of compensation 
for loss of employment. 

(5) The exercise of a power in this section is subject to the approval of the Parliamentary 
corporation. 15 

 
18 Advisers, assessors and other services 

(1) The Commission may obtain for itself or for a Commissioner advice, assistance or any 
other service from any person who, in the opinion of the Commission, is qualified to 
give it. 

(2) The Commission may pay to that person such fees and allowances as it determines. 20 

(3) Any payment under subsection (2) is subject to the approval of the Parliamentary 
corporation. 

 
Finance 

19 Accountable officer 

(1) The Parliamentary corporation must designate a Commissioner or a member of the 25 
Commission’s staff as the accountable officer for the purposes of this section. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission, 

(b) ensuring the propriety and regularity of the finances of the Commission, 

(c) ensuring that the resources of the Commission are used economically, efficiently 30 
and effectively, and 

(d) the duty in subsection (3). 

(3) Where the accountable officer is required to act in some way but considers that to do so 
would be inconsistent with the proper performance of a function set out in subsection 
(2)(a) to (c), the accountable officer must–– 35 

(a) obtain written authority from the Commission before taking the action, and 
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(b) as soon as possible, send a copy of the authority to the Auditor General for 
Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of the 
functions in subsection (2).  

 
20 Budget 5 

(1) The Commission must, before the start of each financial year, prepare proposals for its 
use of resources and expenditure during the year (a “budget”) and, by such date as the 
Parliamentary corporation determines, send the budget to the Parliamentary corporation 
for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised budget for the 10 
remainder of the year and send it to the Parliamentary corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and effectively. 

(4) A budget or revised budget must contain a statement that the Commission has complied 
with the duty under subsection (3). 15 

 
21 Funding 

(1) The Parliamentary corporation is to–– 

(a) pay the remuneration and allowances of each Commissioner, 

(b) pay any expenses properly incurred by the Commission in the performance of its 
functions, so far as not met out of sums received and applied by it under section 20 
12(5), 

(c) indemnify the Commission and each Commissioner in respect of any liabilities 
incurred by it or, as the case may be, that Commissioner in the performance of its 
or, as the case may be, that Commissioner’s functions. 

(2) Subsection (1)(b) does not require the Parliamentary corporation to pay any expenses 25 
incurred by the Commission which exceed or are otherwise not covered by a budget or, 
as the case may be, a revised budget approved under section 20. 

(3) However, the Parliamentary corporation may pay those expenses. 

 
22 Accounts and audit 

(1) The Commission must, in accordance with any directions in that regard given by the 30 
Scottish Ministers–– 

(a) keep proper accounts and accounting records, 

(b) prepare annual accounts in respect of each financial year, and 

(c) send a copy of the annual accounts to the Auditor General for Scotland for 
auditing. 35 

(2) If requested by any person, the Commission must make the audited accounts available, 
at any reasonable time, without charge and in printed or electronic form, so that they 
may be inspected by that person. 
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Location of office and sharing of resources 

23 Location of office 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 

 
24 Sharing of premises, staff, services and other resources 5 

The Commission must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with any 
other public body or any officeholder. 

 
Annual reports 

25 Annual reports 10 

(1) The Commission must lay before the Parliament annually a general report on the 
performance by the Commission and each of the Commissioners of their respective 
functions during the reporting year. 

(2) The report must include, in relation to the performance of the functions of the Public 
Standards Commissioner for Scotland–– 15 

(a) the numbers of complaints made to that Commissioner during the reporting year 
about, respectively–– 

(i) members of the Parliament, 

(ii) councillors, and 

(iii) members of devolved public bodies, 20 

(b) the number of complaints made for the purposes of investigation under the Ethical 
Standards Act or the Parliamentary Standards Act which were withdrawn during 
the reporting year, broken down according to the stage of the investigation at 
which they were withdrawn, 

(c) the numbers of investigations under the Ethical Standards Act–– 25 

(i) begun, 

(ii) not proceeded with, 

(iii) completed, 

during the reporting year, 

(d) the number of outcome reports submitted to the Standards Commission for 30 
Scotland under section 14 of that Act during the reporting year, 

(e) the number of further investigations that the Commissioner has, during the 
reporting year, been directed under section 16 of that Act to carry out, 

(f) in relation to Stage 1 investigations–– 

(i) the number completed, 35 

(ii) the number of complaints dismissed, and 
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(iii) the number of complaints considered admissible or treated, under section 
7(7)(b) of the Parliamentary Standards Act, as meeting all the specified 
requirements, 

during the reporting year, 

(g) in relation to Stage 2 investigations–– 5 

(i) the number completed,  

(ii) the number of outcome reports made under section 9 of the Parliamentary 
Standards Act, 

during the reporting year, and 

(h) the number of further investigations that the Commissioner has been directed to 10 
carry out under section 10(2) of that Act during the reporting year. 

(3) The report must include, in relation to the performance of the functions of the Public 
Appointments Commissioner for Scotland–– 

(a) a summary of any revisals made under section 2(3)(b) of the Public Appointments 
Act to the code of practice, 15 

(b) a summary of any section 2(5)(b) complaints received by that Commissioner, 

(c) a summary of any guidance to the Scottish Ministers issued under section 2(6) of 
the Public Appointments Act, 

(d) the number of section 2(8)(a) reports made, and 

(e) the number of section 2(8)(b) directions made, 20 

during the reporting year. 

(4) The report must also include a summary of the Commission’s activities during the 
reporting year. 

(5) The report must be laid before the Parliament within seven months after the end of the 
reporting year. 25 

(6) The Commission must arrange for the publication of each report laid before the 
Parliament under this section. 

(7) In preparing a report under this section, the Commission must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(8) In this section–– 30 

“reporting year” means the year beginning on 1 April, 

“devolved public bodies” has the meaning given by section 28(1) of the Ethical 
Standards Act,  

“Stage 1” and “Stage 2” are to be construed in accordance with section 5(1) of the 
Parliamentary Standards Act, 35 

“section 2(5)(b) complaints” are complaints to which section 2(5)(b) of the Public 
Appointments Act applies (those arising from certain appointments, or 
recommendations for appointments, made by Scottish Ministers), 

“section 2(8)(a) reports” are reports made under section 2(8)(a) of that Act (about 
continued non-compliance with the code of practice on appointments),  40 
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“section 2(8)(b) directions” are directions to Scottish Ministers under section 
2(8)(b) of that Act (to delay appointment or recommendation pending 
consideration by the Parliament). 

 
Ombudsman’s investigations and freedom of information 

26 Commission and Commissioners to be subject to investigations by Scottish Public 5 
Services Ombudsman 

(1) Before paragraph 21A in Part 2 of schedule 2 to the Scottish Public Services 
Ombudsman Act 2002 (asp 11) (amendable list of authorities subject to investigation by 
Ombudsman) there is inserted–– 

“21ZA The Commission for Ethical Standards in Public Life in Scotland in the 10 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 32A in that Part of that schedule there is inserted–– 

“32B The Public Appointments Commissioner for Scotland. 

32C The Public Standards Commissioner for Scotland in the performance of 15 
functions under the Ethical Standards in Public Life etc. (Scotland) Act 2000 
(asp 7).” 

 
27 Commission and Public Appointments Commissioner for Scotland to be subject to 

Freedom of Information (Scotland) Act 

(1) After paragraph 62 in Part 7 of schedule 1 to the Freedom of Information (Scotland) Act 20 
2002 (asp 13) (Scottish public authorities subject to the Act) there is inserted–– 

“62ZZA The Commission for Ethical Standards in Public Life in Scotland in the 
performance of its functions under section 1(7) of the Scottish Parliamentary 
Commissions and Commissioners etc. Act 2010 (asp 00).” 

(2) After paragraph 75 in that Part of that schedule there is inserted–– 25 

“75ZA The Public Appointments Commissioner for Scotland.” 

 
Interpretation 

28 Interpretation of Part 1 

In this Part, except where the context otherwise requires–– 

“Commission” means the Commission for Ethical Standards in Public Life in 30 
Scotland, 

“Commissioner” means a Commissioner appointed under section 1(2), 

“the Parliament” means the Scottish Parliament, 

“Parliamentary corporation” means the Scottish Parliamentary Corporate Body. 
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PART 2 

AMENDMENTS OF PROVISIONS RELATING TO OTHER COMMISSIONS AND OFFICEHOLDERS 

29 Standardising and other amendments  

(1) The enactments referred to in subsections (2) to (11) have effect subject to the 
amendments there provided for, being amendments which–– 5 

(a) standardise certain provisions in those enactments,  

(b) extend and qualify the functions of the Scottish Public Services Ombudsman, but 

(c) are not limited to amendments for those purposes. 

(2) The Ethical Standards Act is amended in accordance with schedule 2. 

(3) The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended in accordance 10 
with schedule 3. 

(4) The Freedom of Information (Scotland) Act 2002 (asp 13) is amended in accordance 
with schedule 4. 

(5) The Parliamentary Standards Act is amended in accordance with subsections (6) and (7). 

(6) Sections 13(8) (payment of witnesses’ allowances and expenses) and 18 (annual report) 15 
are repealed. 

(7) In section 17(1) (protection from actions of defamation)–– 

(a) in paragraph (a), after “Commissioner” there is inserted “or any of the employees 
of the Commission for Ethical Standards in Public Life in Scotland”, and 

(b) in paragraph (b), after “Commissioner” there is inserted “or any of those 20 
employees”.  

(8) The Public Appointments Act is amended in accordance with subsection (9). 

(9) After section 3(2) (paragraph (b) of which gives Scottish Ministers power to confer 
functions on or remove them from the Public Appointments Commissioner for Scotland) 
there is inserted–– 25 

“(2A) Before making an order under subsection (2)(b), the Scottish Ministers must 
consult the Parliamentary corporation.” 

(10) The Commissioner for Children and Young People (Scotland) Act 2003 (asp 17) is 
amended in accordance with schedule 5. 

(11) The Scottish Commission for Human Rights Act 2006 (asp 16) is amended in 30 
accordance with schedule 6. 

 

PART 3 

GENERAL 

30 Interpretation 

In this Act, “Ethical Standards Act”, “Parliamentary Standards Act” and “Public 35 
Appointments Act” have the meanings given by section 2(4). 
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31 Short title, commencement, transfers and transitionals 

(1) This Act may be cited as the Scottish Parliamentary Commissions and Commissioners 
etc. Act 2010. 

(2) Section 30 and subsections (1) to (5) of this section come into force on Royal Assent. 

(3) Paragraph 14 of schedule 2, to the extent that it inserts paragraph 10C (budget) into 5 
schedule 1 to the Ethical Standards Act, comes into force on 1 August 2010. 

(4) Paragraph 20 of schedule 3 comes into force on 1 October 2010. 

(5) The rest of this Act comes into force on 1 April 2011. 

(6) The provisions relating to the transfer of staff, property and liabilities and transitional 
and saving provisions set out in schedule 7 have effect. 10 
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SCHEDULE 1 
(introduced by section 2(5)) 

CONSEQUENTIAL AMENDMENTS OF ENACTMENTS REFERRED TO IN SECTION 2(5) 

PART 1 

THE ETHICAL STANDARDS ACT 5 

1 For section 9 (appointment and functions of Chief Investigating Officer) there is 
substituted— 

“9 Public Standards Commissioner for Scotland to investigate breaches of 
codes 

It is the duty of the Public Standards Commissioner for Scotland (the 10 
“Commissioner”) to investigate and report to the Commission on cases in 
which a councillor or member of a devolved public body has, might have or is 
alleged to have contravened the councillors’ or, as the case may be, the 
members’ code.” 

2 In sections 10(1) and (2), 11, 12(1), (4) and (5), 13(1) and (3), 14(1) and (3), 16, 21(1), 15 
23(5) and 27(1) and paragraphs 2(1) and 7(1) of schedule 1 for “Chief Investigating 
Officer”, in each place where those words occur, there is substituted “Commissioner”. 

3 In section 10(1) for “functions of that office” there is substituted “Commissioner’s 
functions under this Act”. 

4 In sections 10(2), 12(4) and (5), 13(1), 14(3), 16(a) and 21(1) for “that Officer”, in each 20 
place where those words occur, there is substituted “the Commissioner”. 

5 In section 11 after “functions” there is inserted “under this Act”. 

6 In sections 11 and 13(3) for “that Officer’s” there is substituted “the Commissioner’s”. 

7 In section 28(1)— 

(a) for the definition of “Chief Investigating Officer” there is substituted–– 25 

““Commissioner” means the Public Standards Commissioner for 
Scotland;”, and 

(b) after the definition of “devolved public body” there is inserted–– 

““investigation” means an investigation under this Act;”. 

8 In paragraph 2(1)(b) of schedule 1 after “functions” there is inserted “under this Act”. 30 

9 In the titles to sections 10 to 14 “Chief Investigating Officer” and “Chief 
Investigating Officer’s”, wherever these expressions occur, become, respectively, 
“Public Standards Commissioner” and “Public Standards Commissioner’s”.  

 
PART 2 

THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 35 

10 Paragraph 21 in Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 
2002 (Chief Investigating Officer to be subject to investigation by Ombudsman) is 
repealed. 
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PART 3 

THE PARLIAMENTARY STANDARDS ACT 

11 Sections 1 and 2 and schedule 1 (appointment, terms of office etc. of Scottish 
Parliamentary Standards Commissioner and acting Commissioner) are repealed. 

12 In section 3(1) (functions of Scottish Parliamentary Standards Commissioner) for 5 
“Commissioner”, where it first occurs, there is substituted “Public Standards 
Commissioner for Scotland (the “Commissioner”)”. 

13 In section 16 (restriction on disclosure of information)–– 

(a) in subsection (1) for “Commissioner”, where it secondly occurs, there is 
substituted “Commission for Ethical Standards in Public Life in Scotland (the 10 
“Commission”)”, and 

(b) in subsection (2)–– 

(i) after “Commissioner”, where it first occurs, there is inserted “or 
Commission”, and 

(ii) after “Commissioner”, where it secondly occurs, there is inserted “or, as 15 
the case may be, Commission”.  

14 In section 20 (interpretation)–– 

(a) the definition of “acting Commissioner” is repealed, and 

(b) for the definition of “Commissioner” there is substituted–– 

““Commissioner” means the Public Standards Commissioner for 20 
Scotland;”. 

 
PART 4 

THE PUBLIC APPOINTMENTS ACT 

15 Section 1 and schedule 1 (establishment, appointment etc. of Commissioner for Public 
Appointments in Scotland) are repealed. 25 

16 In section 2(1) (that Commissioner’s duty to prepare code of practice) for 
“Commissioner” there is substituted “Public Appointments Commissioner for Scotland 
(the “Commissioner”)”. 

17 In section 20 (interpretation) for the definition of “the Commissioner” there is 
substituted–– 30 

““the Commissioner” means the Public Appointments Commissioner for 
Scotland;”. 

18 Paragraph 16(b) of schedule 4 (Commissioner for Public Appointments in Scotland to 
be subject to investigation by Ombudsman) and the word “and” immediately before it 
are repealed. 35 

19 Paragraph 17(c)(i) of that schedule (Commissioner for Public Appointments in Scotland 
to be subject to the Freedom of Information (Scotland) Act 2002) and the words “and 
(ii)” immediately following it are repealed. 
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PART  5 

THE PUBLIC SERVICES REFORM (SCOTLAND) ACT 2010 (ASP 8) 

20 In schedule 5 (improvement of public functions: listed persons, bodies and office 
holders)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 5 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)”, “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 10 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”. 15 

21 In schedule 6 (listed bodies and office-holders in respect of whom a request from and 
the consent of the Parliamentary corporation is required for orders under Part 2 of the 
Act)–– 

(a) at the beginning there is inserted the following entry–– 

 “Commission for Ethical Standards in Public Life in Scotland”, 20 

(b) for the entry “Commissioner for Public Appointments in Scotland” there are 
substituted the following entries–– 

“Public Appointments Commissioner for Scotland” 

“Public Standards Commissioner for Scotland”, 

(c) the entry “Scottish Parliamentary Standards Commissioner” is repealed, 25 

(d) at the end there is inserted the following entry–– 

 “Standards Commission for Scotland”. 

22 In schedule 8 (listed persons, bodies and office-holders obliged to publish certain 
information about public functions)–– 

(a) the entries “Chief Investigating Officer established by section 9(1) of the Ethical 30 
Standards in Public Life etc. (Scotland) Act 2000 (asp 7)”, “Commissioner for 
Public Appointments in Scotland” and “Scottish Parliamentary Standards 
Commissioner” are repealed, 

(b) after the entry “any Children’s Panel Advisory Committee” there is inserted the 
following entry–– 35 

 “Commission for Ethical Standards in Public Life in Scotland”, 

(c) after the entry “Private Rented Housing Panel” there are inserted the following 
entries–– 

 “Public Appointments Commissioner for Scotland” 

 “Public Standards Commissioner for Scotland”. 40 
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SCHEDULE 2 
(introduced by section 29(2)) 

AMENDMENTS OF THE ETHICAL STANDARDS ACT 

Procedure for appointments and orders conferring functions 

1 In section 8 (establishment, functions and membership of the Standards Commission for 5 
Scotland)–– 

(a) in subsection (3) (appointment of members) for the passage from “Ministers”, 
where first occurring, to the end there is substituted “the Parliamentary 
corporation–– 

(a) after consulting such association of councils and such other persons as 10 
the Parliamentary corporation thinks appropriate; and 

(b) with the agreement of the Parliament.”, 

(b) after subsection (4) there is inserted–– 

“(4A) Ministers shall consult the Parliamentary corporation and the Commission 
before making an order under subsection (2)(b).”, 15 

(c) for subsection (6) (order conferring functions to be subject to negative procedure) 
there is substituted–– 

“(6) No statutory instrument may be made under this section unless a draft of it has 
been laid before and approved by the Parliament.”  

 
Witnesses’ expenses  20 

2 In section 17(8) (payment by Commission of witnesses’ expenses etc.) for “thinks fit” 
there is substituted “, with the approval of the Parliamentary corporation, determines”. 

 
Protection from actions of defamation 

3 In section 27(1) (protection from actions of defamation) for the passage from “by”, 
where it first occurs, to the end there is substituted–– 25 

“(a) by the Commission or any of its employees, the Public Standards 
Commissioner for Scotland or any of the employees of the Commission 
for Ethical Standards in Public Life in Scotland shall be absolutely 
privileged; 

(b) to that Commissioner or any of the employees of the Commission for 30 
Ethical Standards in Public Life in Scotland shall have qualified 
privilege.” 

 
Application of paragraphs 5 to 16 

4 Paragraphs 5 to 16 relate to schedule 1 to the Ethical Standards Act.  

 
Land, charges, location of office and sharing of resources 35 

5 In paragraph 2–– 
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(a) at the end of sub-paragraph (2) (Commission’s general powers to include 

acquisition and disposal of land) there is inserted “, or other property”, and 

(b) after that sub-paragraph there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation. 5 

(4) The Commission may determine and charge reasonable sums for anything 
done or provided by it or on its behalf in the exercise of, or in connection with, 
its functions. 

(5) The Commission shall retain any sums received by it by virtue of sub-
paragraph (4) and apply them to meet expenditure incurred in doing or 10 
providing whatever is charged for.” 

6 After paragraph 2 there is inserted–– 

“Location of office 

2A The Commission shall comply with any direction given by the Parliamentary 
corporation as to the location of the Commission’s office. 15 

Sharing of premises, staff, services and other resources 

2B The Commission shall comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other public body or any officeholder.” 

 
Procedure for appointment of convener 20 

7 In paragraph 4 (appointment of convener) for “Ministers” there is substituted “The 
Parliamentary corporation”. 

 
Members’ terms of office, subsequent appointments etc. 

8 For paragraphs 5 (tenure of office of members) and 6 (remuneration etc.) there is 
substituted–– 25 

“Tenure of office, remuneration etc. 

 5 (1) Each member of the Commission shall hold office for such period, not 
exceeding eight years, as the Parliamentary corporation determines at the time 
of appointment. 

(2) A person who has ceased to be a member is ineligible for reappointment at any 30 
time. 

(3) A member may resign office at any time by notice in writing given to the 
Parliamentary corporation. 

(4) A member may be removed from office by the Parliamentary corporation if 
sub-paragraph (5) applies. 35 

(5) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the member has breached 
the member’s terms and conditions of office and the Parliament resolves 
that the member should be removed from office for that breach; or 
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(b) the Parliament resolves that it has lost confidence in the member’s 
willingness, suitability or ability to exercise that member’s functions, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament. 5 

(6) The Parliamentary corporation may, in the terms and conditions of office of a 
member, specify the minimum period of notice for the purposes of sub-
paragraph (3). 

(7) Each member is entitled to–– 

(a) such remuneration; and 10 

(b) such allowances, 

as the Parliamentary corporation determines. 

(8) In other respects, each member holds office on such terms and conditions as 
the Parliamentary corporation determines. 

(9) Those terms and conditions may, without prejudice to paragraph 3–– 15 

(a) prohibit the member from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation; 

(b) provide that the member’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the 20 
approval of the Parliamentary corporation; 

(c) for the purposes of this sub-paragraph, provide differently for the 
member appointed as convener and the other members. 

(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 25 

9 After paragraph 5 (as inserted by paragraph 8 above) there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased to be a member may not, without the approval of the 
Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission; 30 

(b) be a member or an employee or appointee of the Commission for Ethical 
Standards in Public Life in Scotland or be, or be an employee or 
appointee of, the Scottish Public Services Ombudsman; 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 35 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member; and 

(b) ends on the expiry of the financial year following the one in which it 40 
started.” 
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Employees, remuneration and pensions, advisers etc.  

10 In paragraph 7 (employees)–– 

(a) in sub-paragraphs (2) and (4) for “Ministers” in each place where it occurs, there 
is substituted “it”, and 

(b) after sub-paragraph (4) there is inserted–– 5 

“(4A) The exercise of a power in this paragraph requires the approval of the 
Parliamentary corporation.” 

11 Paragraph 8 (remuneration, pensions etc. of Chief Investigating Officer and staff) is 
repealed. 

12 Before paragraph 9 there is inserted–– 10 

“Advisers and other services 

 8A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 

(2) The Commission may pay to that person such fees and allowances as the 
Commission determines. 15 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 

 
Strategic plans  

13 After paragraph 10 there is inserted–– 

“Strategic plans 20 

 10A(1) The Commission shall, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commission proposes to exercise the Commission’s functions during 
the 4 year period. 

(2) A strategic plan shall, in particular, set out–– 25 

(a) the Commission’s objectives and priorities during the 4 year period; 

(b) how the Commission proposes to achieve them;  

(c) a timetable for doing so; and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commission shall 30 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation; and 

(c) such other persons as the Commission thinks appropriate. 

(4) The reference in sub-paragraph (3)(c) to other persons includes a committee of 35 
the Parliament. 

(5) The Commission shall lay each strategic plan before the Parliament not later 
than the beginning of the 4 year period to which the plan relates. 

998



Scottish Parliamentary Commissions and Commissioners etc. Bill 23 
Schedule 2—Amendments of the Ethical Standards Act 
 

(6) The Commission shall arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commission may, at any time during a 4 year period, review the strategic 
plan for the period and lay a revised strategic plan before the Parliament. 

(8) Sub-paragraphs (2) to (7) apply to a revised strategic plan as they apply to a 5 
strategic plan. 

(9) In that application, the reference in sub-paragraph (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this paragraph and each 10 
subsequent period of 4 years.” 

 
Finance  

14 After paragraph 10A (as inserted by paragraph 13 above) there is inserted–– 

“Accountable officer 

 10B(1) The Parliamentary corporation shall designate a member or employee of the 15 
Commission as the accountable officer for the purposes of this paragraph. 

(2) The functions of the accountable officer are–– 

(a) signing the accounts of the expenditure and receipts of the Commission; 

(b) ensuring the propriety and regularity of the finances of the Commission; 

(c) ensuring that the resources of the Commission are used economically, 20 
efficiently and effectively; and 

(d) the duty set out in sub-paragraph (3). 

(3) Where the accountable officer is required to act in some way but considers that 
to do so would be inconsistent with the proper exercise of the functions 
specified in sub-paragraph 2(a) to (c), the accountable officer shall–– 25 

(a) obtain written authority from the Commission before taking the action; 
and 

(b) send a copy of the authority as soon as possible to the Auditor General 
for Scotland. 

(4) The accountable officer is answerable to the Parliament for the performance of 30 
the functions in sub-paragraph (2).  

Budget 

 10C(1) The Commission shall, before the start of each financial year, prepare 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 35 
to the Parliamentary corporation for approval. 

(2) The Commission may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

999



24 Scottish Parliamentary Commissions and Commissioners etc. Bill 
Schedule 2—Amendments of the Ethical Standards Act 

 
(3) In preparing a budget or a revised budget, the Commission shall ensure that the 

resources of the Commission will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget shall contain a statement that the Commission has 
complied with the duty under sub-paragraph (3).  5 

Commission’s expenses and liabilities 

 10D(1) The Parliamentary corporation shall pay any expenses properly incurred by the 
Commission in the exercise of its functions so far as not met out of sums 
received and applied by it under paragraph 2(5). 

(2) Sub-paragraph (1) does not require the Parliamentary corporation to pay any 10 
expenses incurred by the Commission which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 10C. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation shall indemnify the Commission in respect of 15 
any liability incurred by it in the exercise of its functions. 

Accounts and audit 

10E(1) The Commission shall, in accordance with such directions in that regard as the 
Scottish Ministers may give–– 

(a) keep proper accounts and accounting records; 20 

(b) prepare annual accounts in respect of each financial year; and 

(c) send a copy of the annual accounts to the Auditor General for Scotland 
for auditing. 

(2) If requested by any person, the Commission shall make the audited accounts 
available, at any reasonable time, without charge and in printed or electronic 25 
form, so that they may be inspected by that person.” 

15 Paragraph 11 (expenses) is repealed. 

 
Annual reports 

16 After paragraph 10E (as inserted by paragraph 14 above) there is inserted–– 

“Annual reports 30 

 10F(1) The Commission shall lay before the Parliament annually a general report on 
the exercise of its functions during the reporting year. 

(2) The report shall, in particular, include–– 

(a) a summary of any hearings held by the Commission during the reporting 
year; and 35 

(b) a summary of any other activities undertaken by it during that year in 
pursuance of its functions. 

(3) The report shall be laid before the Parliament within seven months after the 
end of the reporting year. 

(4) The Commission shall arrange for the publication of each report laid before the 40 
Parliament under this paragraph. 
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(5) In preparing a report under this paragraph, the Commission shall comply with 
any direction given by the Parliamentary corporation as to the form and content 
of the report. 

(6) In this section “reporting year” means the year beginning on 1 April.” 

 
Terms and conditions of office, staff and status of Chief Investigating Officer 5 

17 Schedule 2 (terms and conditions of office, staff and status of Chief Investigating 
Officer) is repealed.  

 

SCHEDULE 3 
(introduced by section 29(3)) 

AMENDMENTS OF THE SCOTTISH PUBLIC SERVICES OMBUDSMAN ACT 2002 (ASP 11) 10 

Investigations and reports 

1 In section 5(1)(a) (matters which may be investigated) after “or”, where it second 
occurs, there is inserted “on”. 

2 In section 11 (decisions not to investigate)–– 

(a) in subsection (1) the passage from “after” to “complaint”, where it second occurs, 15 
becomes paragraph (a) of the subsection and after it there is inserted “, or 

(b) decides to discontinue an investigation following a complaint,”, 

(b) after subsection (3) there is inserted–– 

“(3A) Where the Ombudsman decides to discontinue an investigation following a 
complaint, any reference in paragraphs (b), (f) and (g) of subsection (2) to the 20 
listed authority in question or to the listed authority is to be construed as 
including a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.”, 25 

(c) after subsection (4) there is inserted–– 

“(5) Subsection (4) applies where the Ombudsman decides to discontinue an 
investigation following a request as it applies where the Ombudsman decides 
not to conduct such an investigation.”, 

(d) accordingly, the title to the section becomes “Decisions not to investigate or to 30 
discontinue investigations”. 

3 After subsection (6) of section 12 (investigation procedure) there is inserted–– 

“(7) Any reference in subsections (2)(a) and (6)(a) and (b) to the listed authority in 
question or to the listed authority includes, in relation to an investigation 
following a complaint, references to a listed authority–– 35 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 
investigation.” 

4 In section 13 (evidence) after subsection (9) there is inserted–– 
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“(10) Any reference in subsections (1) to (3) to the listed authority in question or to 

the listed authority includes, in relation to an investigation following a 
complaint, a reference to a listed authority–– 

(a) which is not mentioned in the complaint, but 

(b) whose action is investigated by the Ombudsman in connection with the 5 
investigation.” 

5  In section 15 (reports on investigations)–– 

(a) at the beginning of subsection (1) there is inserted “Subject to subsection (1A),”, 

(b) after that subsection there is inserted–– 

“(1A) Where the Ombudsman decides to discontinue an investigation, the 10 
Ombudsman may–– 

(a) send a report of the investigation to the Scottish Ministers, and 

(b) lay a copy of the report before the Parliament.”, 

(c) in subsection (4)(a)(i) after “report” there is inserted “sent to it by virtue of 
subsection (1)”, 15 

(d) after subsection (7) there is inserted–– 

“(8) Any reference in subsections (3) to (5) to the listed authority in question or to 
the listed authority includes, in relation to a complaint following which the 
investigation was conducted, a reference to a listed authority–– 

(a) which was not mentioned in the complaint, but 20 

(b) whose action was investigated by the Ombudsman in connection with the 
investigation.” 

 
Annual reports  

6 In section 17–– 

(a) at the end of subsection (1) (duty to lay annual reports) there is inserted “during 25 
the reporting year”, 

(b) in subsection (2) (Ombudsman’s recommendations) for “period in question” there 
is substituted “reporting year”, 

(c) after subsection (2) there is inserted–– 

“(2A) A report under subsection (1) must be laid before the Parliament within seven 30 
months after the end of the reporting year”, 

(d) in subsection (3) (directions as to form and content of reports) for “Parliament” 
there is substituted “Parliamentary corporation”, 

(e) after that subsection there is inserted–– 

“(3A) The Ombudsman must arrange for the publication of each report under 35 
subsection (1).”, 

(f) after subsection (4) there is inserted–– 

“(5) In this section, “reporting year” means the year beginning on 1 April.” 
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Strategic plans  

7 After section 17 there is inserted–– 

“17A Strategic plans  

(1) The Ombudsman must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 5 
how the Ombudsman proposes to perform the Ombudsman’s functions during 
the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Ombudsman’s objectives and priorities during the 4 year period, 

(b) how the Ombudsman proposes to achieve them, 10 

(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Ombudsman must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 15 

(a) the Parliamentary corporation, and 

(b) such other persons as the Ombudsman thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a reference to a 
committee of the Parliament. 

(5) The Ombudsman must lay each strategic plan before the Parliament not later 20 
than the beginning of the 4 year period to which the plan relates. 

(6) The Ombudsman must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Ombudsman may, at any time during a 4 year period, review the strategic 
plan for the period and lay a revised strategic plan before the Parliament. 25 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 30 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Confidentiality of information  

8 In section 19 (confidentiality of information)–– 

(a) in subsection (3)–– 35 

(i) for “patients”, where it first occurs, there is substituted “individuals (in 
particular or in general)”, 

(ii) for “and” there is substituted “or”, 

(iii) for “patients”, where it second occurs, there is substituted “the particular 
individuals or, as the case may be, individuals in general”, 40 
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(b) after subsection (4) there is inserted–– 

“(4A) The duty under subsection (4)(a) to inform a person about the identity of a 
person to whom information has been disclosed does not apply where 
informing the former person is likely to constitute a threat to the health or 
safety of the latter person.” 5 

9 In section 23(1) (interpretation) the definition of “patient” is repealed. 

 
Application of paragraphs 11 to 19  

10 Paragraphs 11 to 19 relate to schedule 1 to the Scottish Public Services Ombudsman Act 
2002 (asp 11). 

 
Disqualification, terms of office, status, removal etc.  10 

11 For paragraph 1(3) (disqualification of former Ombudsman from certain posts) there is 
substituted–– 

“(3) A person who has ceased to hold office as Ombudsman or deputy Ombudsman 
may not, without the approval of the Parliamentary corporation–– 

(a) be appointed or, as the case may be, elected as–– 15 

(i) the holder of any office which is a listed authority, or 

(ii) a member, officer or member of staff of a listed authority, 

(b) be appointed to any paid office by a listed authority, or 

(c) hold any other office, employment, or appointment or engage in any 
other occupation, being an office, employment, appointment or 20 
occupation which, by virtue of paragraph 4(2E)(a), that person could not 
have held or, as the case may be, engaged in when Ombudsman or, as 
the case may be, Deputy Ombudsman. 

(3A) The restriction in sub-paragraph (3)–– 

(a) starts when the person ceases to hold office as Ombudsman or, as the 25 
case may be, deputy Ombudsman, and 

(b) ends on the expiry of the financial year following the one in which it 
started. 

(3B) In sub-paragraph (3), a “paid office” is one where the holder is entitled to 
remuneration or expenses or any combination of them.”  30 

12 In paragraph 2 (status of Ombudsman)–– 

(a) after sub-paragraph (2) there is inserted–– 

“(2A) The Ombudsman is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.”, 

(b) in sub-paragraph (3) (respects in which Ombudsman is subject to direction or 35 
control) for “paragraph” there is substituted “paragraphs 9(4), 10(3), 12(3), 12A, 
12B, 12D and”.  

13 In paragraph 4 (period of office, tenure etc.)–– 

(a) in sub-paragraph (1)–– 
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(i) in paragraph (a) for “five” there is substituted “eight”, and 

(ii) for paragraph (d) there is substituted–– 

“(d) may be removed from office by Her Majesty if sub-paragraph (2C) 
applies.”, 

(b) for sub-paragraphs (2) and (3) there is substituted–– 5 

“(2A) A person who has held office as Ombudsman or deputy Ombudsman is 
ineligible for reappointment at any time. 

(2B) Such a person is, however, eligible for appointment to the other office, but may 
not hold that office beyond the expiry of the period for which the person was 
first appointed.”, 10 

(c) after sub-paragraph (2B) (as inserted by this paragraph) there is inserted–– 

“(2C) This sub-paragraph applies if–– 

(a) the Parliamentary corporation is satisfied that the Ombudsman has 
breached the terms and conditions of office and the Parliament resolves 
that the Ombudsman should be removed from office for that breach, or 15 

(b) the Parliament resolves that it has lost confidence in the Ombudsman’s 
willingness, suitability or ability to perform the functions of the 
Ombudsman, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 20 
Parliament. 

(2D) Sub-paragraph (2C) applies in respect of a deputy Ombudsman as it applies in 
respect of the Ombudsman. 

(2E) The terms and conditions of office referred to in sub-paragraph (1)(e) may, 
without prejudice to paragraph 1–– 25 

(a) prohibit the Ombudsman or deputy Ombudsman from holding any other 
specified office, employment or appointment or engaging in any other 
specified occupation, 

(b) provide that the Ombudsman’s or deputy Ombudman’s holding of any 
such office, employment or appointment or engagement in any such 30 
occupation is subject to the approval of the Parliamentary corporation. 

(2F) In sub-paragraph (2E), “specified” means specified in the terms and conditions 
of office or within a description so specified.” 

 
Advisers and other services  

14 For paragraph 10 there is substituted–– 35 

“Advisers and other services 

 10 (1) The Ombudsman may obtain advice, assistance or any other service from any 
person who, in the opinion of the Ombudsman, is qualified to give it. 

(2) The Ombudsman may pay to that person such fees and allowances as the 
Ombudsman determines. 40 
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(3) Any payment under sub-paragraph (2) is subject to the approval of the 

Parliamentary corporation.” 

 
Land, location of office, sharing of resources and charges 

15 At the end of paragraph 12 (Ombudsman’s general powers) there is inserted–– 

“(3) The exercise of the power to acquire or dispose of land is subject to the 5 
approval of the Parliamentary corporation.” 

16 After paragraph 12 there is inserted–– 

“Location of office 

12A The Ombudsman must comply with any direction given by the Parliamentary 
corporation as to the location of the Ombudsman’s office. 10 

Sharing of premises, staff, services and other resources 

12B The Ombudsman must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 

Charges for services 15 

 12C(1) The Ombudsman may determine and charge reasonable sums for anything 
done or provided by the Ombudsman in the performance of, or in connection 
with, the Ombudsman’s functions. 

(2) Any sums received by the Ombudsman by virtue of sub-paragraph (1) are to be 
retained by the Ombudsman and applied to meet expenditure incurred in doing 20 
or providing whatever is charged for.” 

 
Budget 

17 After paragraph 12C (as inserted by paragraph 16 above) there is inserted–– 

“Budget 

 12D(1) The Ombudsman must, before the start of each financial year, prepare 25 
proposals for the Ombudsman’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Ombudsman may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 30 
corporation for approval. 

(3) In preparing a budget or revised budget, the Ombudsman must ensure that the 
resources of the Ombudsman will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget must contain a statement that the Ombudsman has 35 
complied with the duty under sub-paragraph (3).” 

 
Finance  

18 In paragraph 13(b) (Parliamentary corporation to pay Ombudsman’s expenses)–– 

(a) before “incurred” there is inserted “properly”, and 
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(b) at the end there is inserted “so far as those expenses are not met out of sums 
received and applied by the Ombudsman under paragraph 12C(2)”. 

19 Paragraph 13 (as amended by paragraph 18 above) is renumbered as sub-paragraph (1) 
of paragraph 13 and after it there is inserted–– 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 5 
expenses which exceed or are otherwise not covered by a budget or, as the case 
may be, a revised budget approved under paragraph 12D. 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Ombudsman in respect of 
any liabilities incurred in the exercise of the functions of the Ombudsman.” 10 

 
Prison management etc. 

20 In Part 1 of schedule 2 (list of persons liable to investigation), after paragraph 17 there is 
inserted–– 

“Prisons 

17A Any person who is, or was at the time of the matter complained of–– 15 

(a) the governor of a prison appointed under section 3 of the Prisons 
(Scotland) Act 1989 (c. 45),  

(b) a medical officer of a prison appointed under section 3A or (if appointed 
before 1 January 1998) section 3(1) of that Act, or 

(c) in relation to a contracted out prison (within the meaning of section 20 
106(4) of the Criminal Justice and Public Order Act 1994 (c. 33)–– 

(i) the director appointed under section 107(1) of that Act, or 

(ii) a registered medical practitioner or other person providing 
appropriate medical services under section 107(6) of that Act, 

(but only to the extent that the action taken by or on behalf of that person is not 25 
a matter liable to investigation under this Act by virtue of paragraph 2 of this 
schedule).” 

 
Matters excluded from investigation 

21 In schedule 4–– 

(a) paragraph 2 (exclusion of civil, criminal and international proceedings from 30 
investigation) is renumbered as sub-paragraph (1) of that paragraph and after it 
there is inserted–– 

“(2) The reference in sub-paragraph (1) to civil proceedings includes a reference to 
inquiries under the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 
1976 (c. 14).”, and 35 

(b) in paragraph 7(1) (exclusion of certain contractual and commercial transactions) 
for “relating to” there is substituted “arising from concluded”. 
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SCHEDULE 4 

(introduced by section 29(4)) 

AMENDMENTS OF THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 (ASP 13) 

The Commissioner: terms and period of office, removal and independence 

1 In section 42 (the Scottish Information Commissioner)–– 5 

(a) after subsection (1) there is inserted–– 

“(1A) A person is disqualified from appointment as the Commissioner if the person 
is, or holds office in, or is an employee or appointee of, another Scottish public 
authority. 

(1B) The Commissioner may not, without the approval of the Parliamentary 10 
corporation, also be, or hold office in, or be an employee or appointee of, 
another Scottish public authority.”, 

(b) in subsection (3) (period of office of Commissioner) for “five” there is substituted 
“eight”, 

(c) after subsection (3) there is inserted–– 15 

“(3A) The Commissioner is to hold office otherwise on such terms and conditions as 
the Parliamentary corporation may determine. 

(3B) Those terms and conditions may, without prejudice to subsection (1A)–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 20 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(3C) In subsection (3B), “specified” means specified in the terms and conditions of 25 
office or within a description so specified.”, 

(d) in subsection (4)(c) for the passage from “in” onward there is substituted “if 
subsection (4A) applies”, 

(e) subsection (4)(d) and the word “and” immediately before it are repealed, 

(f) after subsection (4) there is inserted–– 30 

“(4A) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of office and the Parliament resolves 
that the Commissioner should be removed from office for that breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 35 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 
fewer than two thirds of the total number of seats for members of the 
Parliament.”, 40 

(g) for subsection (5) there is substituted–– 
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“(5) A person who has held office as Commissioner is ineligible for reappointment 
at any time.”, 

(h) in subsection (7) (independence of Commissioner: exceptions) for “paragraph 
3(4)” there is substituted “sections 42(9C) and 46(2A) and paragraphs 3(4), 4A, 
6(2), 7 and 8”. 5 

 
Advice and other services  

2 After subsection (9) of section 42 there is inserted–– 

“(9A) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 

(9B) The Commissioner may pay to that person such fees and allowances as the 10 
Commissioner determines. 

(9C) Any payment under subsection (9B) is subject to the approval of the 
Parliamentary corporation.” 

 
Expenses  

3 In subsection (11)(b) of section 42 (payment of Commissioner’s expenses)–– 15 

(a) before “incurred” there is inserted “properly”, and 

(b) after “Act” there is inserted “so far as those expenses are not met out of sums 
received and applied by that officer under section 43(6)”. 

4 After subsection (11) of that section there is inserted–– 

“(11A) Subsection (11)(b) does not require the Parliamentary corporation to pay any 20 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 4A of schedule 2. 

(11B) However, the Parliamentary corporation may pay those expenses. 

(11C) The Parliamentary corporation is to indemnify the Commissioner in respect of 25 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions under this Act.” 

 
Charges 

5 In section 43 (general functions)–– 

(a) in subsection (5) (charges for services provided by Commissioner) for “sums for 30 
services provided under this section” there is substituted “reasonable sums for 
anything done or provided by the Commissioner in the performance of, or in 
connection with, the Commissioner’s functions”, and 

(b) in subsection (6) (sums charged to be applied towards related expenditure) for 
“respect of the services so provided” there is substituted “doing or providing 35 
whatever is charged for”. 

 
Annual reports 

6 In section 46 (reports)–– 
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(a) in subsection (1) after “exercise” there is inserted “during the reporting year”, 

(b) after that subsection there is inserted–– 

“(1A) Each report must be so laid within 7 months after the end of the reporting year. 

(1B) In this section, “reporting year” means the year beginning on 1 April.”, 

(c) after subsection (2) there is inserted–– 5 

“(2A) In preparing a report under subsection (1), the Commissioner must comply 
with any direction given by the Parliamentary corporation as to the form and 
content of the report.”, 

(d) after subsection (3) there is inserted–– 

“(3A) The Commissioner must arrange for the publication of each report laid before 10 
the Parliament under this section.”; 

and the title of section 46 becomes “Laying and publication of reports”. 

 
Strategic plans  

7 After section 46 there is inserted–– 

“46A Strategic plans 15 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 20 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  

(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 25 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 

(a) the Parliamentary corporation, 

(b) the Keeper of the Records of Scotland, and 

(c)  such other persons as the Commissioner thinks appropriate. 30 

(4) The reference in subsection (3)(c) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 35 
before the Parliament. 

(7) The Commissioner may, at any time during a 4 year period, review the 
strategic plan for the period and lay a revised strategic plan before the 
Parliament. 
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(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates. 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 5 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Application of paragraph 9 onward  

8 Paragraph 9 onward relates to schedule 2 to the Freedom of Information (Scotland) Act 
2002 (asp 13). 10 

 
Legal status 

9 Paragraph 1 is renumbered as sub-paragraph (1) of that paragraph and after it there is 
inserted–– 

“(2) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 15 

 
Staff  

10 For paragraph 3(4) (approval by Parliamentary corporation of appointments etc. of staff) 
there is substituted–– 

“(4) The exercise of a power in sub-paragraph (1) or (2) is subject to the approval of 
the Parliamentary corporation.” 20 

 
Budget 

11 After paragraph 4 there is inserted–– 

“Budget 

 4A (1) The Commissioner must, before the start of each financial year, prepare 
proposals for the Commissioner’s use of resources and expenditure during the 25 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 30 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 
has complied with the duty under sub-paragraph (3).” 35 
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Land, location of office, sharing of resources  

12 Paragraph 6 (Commissioner’s general powers, including acquisition and disposal of 
property) is renumbered as sub-paragraph (1) of that paragraph and after it there is 
inserted–– 

“(2) The exercise of the power to acquire or dispose of land is subject to the 5 
approval of the Parliamentary corporation.” 

13 After paragraph 6 there is inserted–– 

“Location of office 

7 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office. 10 

Sharing of premises, staff, services and other resources 

8 The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body.” 

 
Subsequent appointments  15 

14 After paragraph 8 (as inserted by paragraph 13 above) there is inserted–– 

“Restrictions on subsequent appointments etc. 

 9 (1) A person who has ceased being the Commissioner may not, without the 
approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commissioner, 20 

(b) be a Scottish public authority or hold office in, or be an employee or 
appointee of, a Scottish public authority, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of section 42(3B)(a), that person could not have held or, 25 
as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 30 

 

SCHEDULE 5 
(introduced by section 29(10)) 

AMENDMENTS OF THE COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE (SCOTLAND) ACT 2003 
(ASP 17) 

The Commissioner: period of appointment, removal etc.  35 

1 In section 2 (appointment of Commissioner)–– 

(a) in subsection (3) (period of appointment) for “five” there is substituted “eight”, 
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(b) for subsection (4) (re-appointment) there is substituted–– 

“(4) A person who has been appointed Commissioner is ineligible for re-
appointment at any time.” 

2 In section 3 (removal of Commissioner) for subsections (1)(b) and (2) there is 
substituted–– 5 

“(b) subsection (2) applies. 

(2) This subsection applies if–– 

(a) the Parliamentary corporation is satisfied that the Commissioner has 
breached the terms and conditions of appointment and the Parliament 
resolves that the Commissioner should be removed from office for that 10 
breach, or 

(b) the Parliament resolves that it has lost confidence in the Commissioner’s 
willingness, suitability or ability to perform the functions of the 
Commissioner, 

and, in either case, the resolution is voted for by a number of members not 15 
fewer than two thirds of the total number of seats for members of the 
Parliament.” 

 
Annual reports  

3 In section 10 (annual reports)–– 

(a) at the end of subsection (1) there is inserted “during the reporting year”, 20 

(b) in subsection (2) for “the period covered by the report”, in both places where 
those words occur, and for “that period” there is substituted, in each case, “the 
reporting year”, and 

(c) after subsection (2) there is inserted–– 

“(3) The report must be laid before the Parliament within 7 months after the end of 25 
the reporting year. 

(4) In preparing the report, the Commissioner must comply with any direction 
given by the Parliamentary corporation as to the form and content of the report. 

(5) In this section “reporting year” means the year beginning on 1 April.” 

 
Strategic plans  30 

4 After section 14 there is inserted–– 

“14A Strategic plans 

(1) The Commissioner must, in respect of each 4 year period, lay before the 
Parliament a plan (referred to in this section as a “strategic plan”) setting out 
how the Commissioner proposes to perform the Commissioner’s functions 35 
during the 4 year period. 

(2) A strategic plan must, in particular, set out–– 

(a) the Commissioner’s objectives and priorities during the 4 year period, 

(b) how the Commissioner proposes to achieve them,  
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(c) a timetable for doing so, and 

(d) estimates of the costs of doing so. 

(3) Before laying a strategic plan before the Parliament, the Commissioner must 
provide a draft of it to and invite, and (if any are given) consider, comments on 
it from–– 5 

(a) the Parliamentary corporation, and 

(b) such other persons as the Commissioner thinks appropriate. 

(4) The reference in subsection (3)(b) to other persons includes a committee of the 
Parliament. 

(5) The Commissioner must lay each strategic plan before the Parliament not later 10 
than the beginning of the 4 year period to which the plan relates. 

(6) The Commissioner must arrange for the publication of each strategic plan laid 
before the Parliament. 

(7) The Commissioner may, at any time during a 4 year period, review the 
strategic plan for the period and lay a revised strategic plan before the 15 
Parliament. 

(8) Subsections (2) to (7) apply to a revised strategic plan as they apply to a 
strategic plan. 

(9) In that application, the reference in subsection (5) to the 4 year period is a 
reference to the period to which the revised strategic plan relates.  20 

(10) In this section, “4 year period” means the period of 4 years beginning on 1 
April next following the coming into force of this section and each subsequent 
period of 4 years.” 

 
Application of paragraph 6 onward  

5 Paragraph 6 onward relates to schedule 1 to the Commissioner for Children and Young 25 
People (Scotland) Act 2003 (asp 17). 

 
Status and independence  

6 At the end of paragraph 1 (legal status of Commissioner) there is inserted–– 

“(3) The Commissioner is, as such, to be regarded as a juristic person distinct from 
the natural person holding the office.” 30 

7 In paragraph 2(2) (respects in which the Commissioner is subject to direction or control) 
for the passage from “and 3(1)(b)” to “7” there is substituted “, 3(1)(b) and 10(4) and 
paragraphs 4, 6(2A) and (3), 6A, 7, 7A, 7B(3), 9A”. 

 
Disqualification  

8 In paragraph 4–– 35 

(a) after sub-paragraph (1) there is inserted–– 

“(1A) The Commissioner ceases to hold office as Commissioner on becoming–– 

(a) a member of the Parliament, 
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(b) a member of the House of Commons, or 

(c) a member of the European Parliament.”, 

(b) in sub-paragraph (2), after “terms” there is inserted “and conditions”, 

(c) for sub-paragraph (3) there is substituted–– 

“(3) The terms and conditions may, without prejudice to section 2(2) or sub-5 
paragraph (1A) of this paragraph–– 

(a) prohibit the Commissioner from holding any other specified office, 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that the Commissioner’s holding of any such office, employment 10 
or appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation. 

(4) In sub-paragraph (3)(b), “specified” means specified in the terms and 
conditions or within a description so specified.” 

 
Subsequent appointments 15 

9 After paragraph 5 there is inserted–– 

“Subsequent appointments etc. 

 5A (1) A person who has ceased being the Commissioner (“the former 
Commissioner”) may not, without the approval of the Parliamentary 
corporation–– 20 

(a) be employed or appointed in any other capacity by the Commissioner, 

(b) be an employee or appointee of–– 

(i) any person in relation to whom, or 

(ii) any body in relation to which, 

an investigation under this Act has been carried out or continued by the 25 
former Commissioner when Commissioner, or hold office in any such 
body, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of paragraph 4(3)(a), that former Commissioner could 30 
not have held or, as the case may be, engaged in when Commissioner. 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be the Commissioner, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 35 

 
Land, charges, location of office, sharing of resources, staff and advisers and other services 

10 In paragraph 6 (general powers)–– 
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(a) in sub-paragraph (2) (Commissioner’s general powers to include power to acquire 
and dispose of property) after “of” there is inserted “land and other”, 

(b) after that sub-paragraph there is inserted–– 

“(2A) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.”, 5 

(c) in sub-paragraph (3) (charges for certain services specified by order by Scottish 
Ministers), for the passage from “charge” to the end there is substituted 
“determine and charge reasonable sums for anything done or provided by the 
Commissioner in the performance of, or in connection with, the Commissioner’s 
functions.”, 10 

(d) after sub-paragraph (3) there is inserted–– 

“(3A) Any sums received by the Commissioner by virtue of sub-paragraph (3) are to 
be retained by the Commissioner and applied to meet expenditure incurred in 
doing or providing whatever is charged for.”, and 

(e) sub-paragraph (4) (which is about the statutory instrument containing an order 15 
under sub-paragraph (3)) is repealed. 

11 After paragraph 6 there is inserted–– 

“Location of office 

6A The Commissioner must comply with any direction given by the Parliamentary 
corporation as to the location of the Commissioner’s office.” 20 

12 In paragraph 7(2) (terms of appointment of staff) after “terms” there is inserted “and 
conditions”. 

13 After paragraph 7 there is inserted–– 

“Sharing of premises, staff, services and other resources 

7A The Commissioner must comply with any direction given by the Parliamentary 25 
corporation as to the sharing of premises, staff, services or other resources with 
any other officeholder or any public body. 

Advisers and other services 

 7B (1) The Commissioner may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commissioner, is qualified to give it. 30 

(2) The Commissioner may pay to that person such fees and allowances as the 
Commissioner determines. 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 

 
Finance and budget  35 

14 Paragraph 9 (payment of Commissioner’s salary, expenses etc.) is renumbered as sub-
paragraph (1) of that paragraph and–– 

(a) at the end of that sub-paragraph (as so renumbered) there is inserted “so far as not 
met out of sums received and applied by the Commissioner under paragraph 
6(3A), and 40 
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(b) after that sub-paragraph there is inserted–– 

“(2) Sub-paragraph (1)(b) does not require the Parliamentary corporation to pay any 
expenses incurred by the Commissioner which exceed or are otherwise not 
covered by a budget or, as the case may be, revised budget approved under 
paragraph 9A. 5 

(3) However, the Parliamentary corporation may pay those expenses. 

(4) The Parliamentary corporation is to indemnify the Commissioner in respect of 
any liabilities incurred by the Commissioner in the exercise of the 
Commissioner’s functions.” 

 
15 After paragraph 9 there is inserted–– 10 

“Budget 

 9A (1) The Commissioner must, before the start of each financial year, prepare 
proposals for the Commissioner’s use of resources and expenditure during the 
year (a “budget”) and, by such date as the Parliamentary corporation 
determines, send the budget to the Parliamentary corporation for approval. 15 

(2) The Commissioner may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or revised budget, the Commissioner must ensure that the 
resources of the Commissioner will be used economically, efficiently and 20 
effectively. 

(4) A budget or revised budget must contain a statement that the Commissioner 
has complied with the duty under sub-paragraph (3).” 

 

SCHEDULE 6 
(introduced by section 29(11)) 25 

AMENDMENTS OF THE SCOTTISH COMMISSION FOR HUMAN RIGHTS ACT 2006 (ASP 16) 

Strategic plans 

1 In section 7 (strategic plans)–– 

(a) in subsection (2)–– 

(i) the word “and” between paragraphs (c) and (d) is repealed, and 30 

(ii) after paragraph (d) there is inserted “, and 

(e) estimates of the costs of achieving those objectives and priorities and 
undertaking those reviews and activities.”, 

(b) after subsection (6) there is inserted–– 

“(6A) In that application, the reference in subsection (5) to the 4 year period is a 35 
reference to the period to which the revised strategic plan relates.” 

 
Annual report 

2 In section 15 (Commission’s annual report)–– 
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(a) in subsection (1) for “year to which the report relates (“the reporting year”)” there 

is substituted “reporting year”, 

(b) after subsection (2) there is inserted–– 

“(2A) The report must be laid before the Parliament within 7 months after the end of 
the reporting year.”, and 5 

(c) at the end there is inserted–– 

“(4) In this section “reporting year” means the year beginning on 1 April.” 

 
Application of paragraph 3 onward 

3 Paragraph 4 onward relates to schedule 1 to the Scottish Commission for Human Rights 
Act 2006 (asp 16). 10 

 
Independence: exceptions 

4 In paragraph 3(2) (exceptional matters in which Commission subject to direction or 
control)–– 

(a) for “8(2)(b)” there is substituted “8(3)”, and 

(b) after “11” there is inserted “, 11A(3), 12(3), 13A”. 15 

 
Members of the Commission: period of office, removal, and other and subsequent appointments 

5 In paragraph 5 (terms of office etc. of Commission members)–– 

(a) in sub-paragraph (1)(a) (period of office) for “five” there is substituted “eight”, 

(b) for sub-paragraph (1)(b) and “and” immediately preceding it there is substituted 
“but 20 

(b) is ineligible for reappointment at any time.”, 

(c) in sub-paragraph (5) (Parliamentary resolution for removal of members) for 
“member” there is substituted “member’s willingness, suitability or ability to 
perform that member’s functions”, 

(d) in sub-paragraph (6) (voting on a resolution) for the passage from “if” onward 25 
there is substituted “must be voted for by a number of members not fewer than 
two thirds of the total number of seats for members of the Parliament”, 

(e) after sub-paragraph (8) there is inserted–– 

“(9) Those terms and conditions may, without prejudice to paragraph 4–– 

(a) prohibit the member from holding any other specified office, 30 
employment or appointment or engaging in any other specified 
occupation, 

(b) provide that a member’s holding of any such office, employment or 
appointment or engagement in any such occupation is subject to the 
approval of the Parliamentary corporation, 35 

(c) for the purposes of this sub-paragraph, provide differently for the 
member appointed to chair the Commission and the other members. 

1018



Scottish Parliamentary Commissions and Commissioners etc. Bill 43 
Schedule 6—Amendments of the Scottish Commission for Human Rights Act 2006 (asp 16) 
 

(10) In sub-paragraph (9), “specified” means specified in the terms and conditions 
or within a description so specified.” 

6 After paragraph 6 there is inserted–– 

“Subsequent appointments etc. 

 6A (1) A person who has ceased to be a member of the Commission may not, without 5 
the approval of the Parliamentary corporation–– 

(a) be employed or appointed in any other capacity by the Commission, 

(b) hold office in or be an employee or appointee of any Scottish public 
authority in relation to which the Commission conducted an inquiry 
under section 8(1)(a) while that person was a member of the 10 
Commission, or 

(c) hold any other office, employment or appointment or engage in any other 
occupation, being an office, employment, appointment or occupation 
which, by virtue of paragraph 5(9)(a), that person could not have held or, 
as the case may be, engaged in when a member of the Commission. 15 

(2) The restriction in sub-paragraph (1)–– 

(a) starts when the person ceases to be a member of the Commission, and 

(b) ends on the expiry of the financial year next following the one in which 
it started.” 

 
Land, location of office, advisers and other services, sharing of resources and finance 20 

7 In paragraph 8–– 

(a) for sub-paragraph (2)(b) (Commission’s powers to include acquisition and 
disposal of land) there is substituted–– 

“(b) acquire and dispose of land and other property,”, and 

(b) after sub-paragraph (2) there is inserted–– 25 

“(3) The exercise of the power to acquire or dispose of land is subject to the 
approval of the Parliamentary corporation.” 

8 For paragraph 10 (location of office) there is substituted–– 

“Location of office 

10 The Commission must comply with any direction given by the Parliamentary 30 
corporation as to the location of the Commission’s office.” 

9 After paragraph 11 there is inserted–– 

“Advisers and other services 

 11A(1) The Commission may obtain advice, assistance or any other service from any 
person who, in the opinion of the Commission, is qualified to give it. 35 

(2) The Commission may pay to that person such fees and allowances as it 
determines. 

(3) Any payment under sub-paragraph (2) is subject to the approval of the 
Parliamentary corporation.” 
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10 In paragraph 12 (sharing of premises, staff, services and other resources) after sub-

paragraph (2) there is inserted–– 

“(3) The exercise of the power in sub-paragraph (1) is subject to the approval of the 
Parliamentary corporation.” 

11 After paragraph 13 there is inserted–– 5 

“Budget 

 13A(1) The Commission must, before the start of each financial year, prepare 
proposals for its use of resources and expenditure during the year (a “budget”) 
and, by such date as the Parliamentary corporation determines, send the budget 
to the Parliamentary corporation for approval. 10 

(2) The Commission may, in the course of a financial year, prepare a revised 
budget for the remainder of the year and send it to the Parliamentary 
corporation for approval. 

(3) In preparing a budget or a revised budget, the Commission must ensure that the 
resources of the Commission will be used economically, efficiently and 15 
effectively. 

(4) A budget or revised budget must contain a statement that the Commission has 
complied with the duty under subsection (3).” 

12 For paragraph 14(1) (payment of Commissioners’ remuneration and Commission’s 
expenses) there is substituted–– 20 

“(1) The Parliamentary corporation is to–– 

(a) pay the remuneration and allowances of each member of the 
Commission, 

(b) pay any expenses properly incurred by the Commission in the exercise of 
its functions, so far as those expenses are not met out of sums retained 25 
and applied by it under section 3(3), and 

(c) indemnify the Commission in respect of any liabilities incurred by it in 
the exercise of its functions.” 

 

SCHEDULE 7 
(introduced by section 31(6)) 30 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES AND TRANSITIONAL AND SAVING PROVISIONS 

PART 1 

TRANSFER OF STAFF, PROPERTY AND LIABILITIES TO COMMISSION FOR ETHICAL STANDARDS IN 
PUBLIC LIFE IN SCOTLAND 

Staff 35 

1 (1) On the coming into force of this schedule, each person who was, immediately before 
then, one of the–– 

(a) employees appointed by the Chief Investigating Officer under section 9(4) of the 
Ethical Standards Act, or 
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(b) staff appointed by–– 

(i) the Scottish Parliamentary Standards Commissioner under paragraph 2 of 
the schedule to the Parliamentary Standards Act, or 

(ii) the Commissioner for Public Appointments in Scotland under paragraph 8 
of schedule 1 to the Public Appointments Act, 5 

transfers to and becomes a member of the staff of the Commission for Ethical Standards 
in Public Life in Scotland (in this paragraph and paragraph 2, “the Commission”). 

(2) The contract of employment of a person who becomes a member of staff of the 
Commission by virtue of sub-paragraph (1)–– 

(a) is not terminated by the transfer, and 10 

(b) has effect from the coming into force of this schedule as if originally made 
between the person and the Commission. 

(3) Without prejudice to sub-paragraph (2)–– 

(a) all the previous employer’s rights, powers, duties and liabilities under or in 
connection with the person’s contract of employment are, on the coming into 15 
force of this schedule, transferred to the Commission, and 

(b) anything done by the previous employer before then in respect of that contract or 
that person is to be treated from then as having been done by the Commission. 

(4) In sub-paragraph (3), the “previous employer” is the Chief Investigating Officer, the 
Scottish Parliamentary Standards Commissioner or, as the case may be, the 20 
Commissioner for Public Appointments in Scotland. 

(5) This paragraph does not prejudice any right of any person to terminate that person’s 
contract of employment if the terms and conditions of employment are changed 
substantially to the detriment of that person; but a change is not to be taken to have 
occurred by reason only that the identity of the person’s employer changes by virtue of 25 
this paragraph. 

 
Property and liabilities 

2 (1) On the coming into force of this schedule, all property (including rights) to which, 
immediately before then, a previous officeholder was entitled and liabilities to which, 
immediately before then, a previous officeholder was subject transfer to and vest in the 30 
Commission. 

(2) Sub-paragraph (1) has effect in relation to the property (including rights) and liabilities 
referred to in it despite any provision (of whatever nature) which would otherwise 
prevent, penalise or restrict their transfer. 

(3) In sub-paragraph (1), a “previous officeholder” is any of the officeholders referred to in 35 
paragraph 1(4). 
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PART 2 

TRANSITIONAL AND SAVING PROVISIONS 

Undetermined processes under Ethical Standards, Parliamentary Standards and Public 
Appointments Acts 

3 (1) Anything done or being done by or in relation to the Chief Investigating Officer under 5 
the Ethical Standards Act or the Scottish Parliamentary Standards Commissioner under 
the Parliamentary Standards Act when this schedule comes into force is to be regarded, 
for the purposes set out in sub-paragraph (2), as done or being done by or in relation to 
the Public Standards Commissioner for Scotland. 

(2) Those purposes are the continuation of any process under either of those Acts begun but 10 
not determined or completed when this schedule comes into force. 

(3) Anything done or being done by or in relation to the Commissioner for Public 
Appointments in Scotland under the Public Appointments Act when this schedule comes 
into force is to be regarded, for the purposes set out in sub-paragraph (4), as done or 
being done by or in relation to the Public Appointments Commissioner for Scotland. 15 

(4) Those purposes are the continuation of any process under that Act begun but not 
determined or completed when this schedule comes into force. 

 
Current appointments of assessors by the Commissioner for Public Appointments in Scotland 

3A  An appointment of an assessor by the Commissioner for Public Appointments in 
Scotland under paragraph 9 of schedule 1 to the Public Appointments Act that is current 20 
immediately before this schedule comes into force is to be regarded as having been 
made under section 18 of the Act by the Commission for Ethical Standards in Public 
Life in Scotland on the same terms and conditions and with the approval referred to in 
subsection (3) of that section. 

 
New Commission’s first budget 25 

4 (1) Section 20(1) applies in respect of the financial year ending with 31 March 2012 with 
the modification set out in sub-paragraph (2). 

(2) For “before the start of each financial year” there is substituted “as soon as possible after 
the start of the financial year ending with 31 March 2012 and, in any event, before 30 
June 2011”. 30 

 
Scottish Parliamentary Standards Commissioner’s last annual report 

5 (1) Despite section 2 and the repeal of section 18 of the Parliamentary Standards Act 
(annual report), the Scottish Parliamentary Standards Commissioner remains under 
obligation on and after the coming into force of this schedule to lay the annual report for 
the year 2010 required by section 18 of that Act. 35 

(2) For the purposes of sub-paragraph (1), section 18 of that Act has effect in relation to the 
period beginning on 1 January 2011 and ending with 31 March 2011 as if it were part of 
the year 2010. 
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Other annual reports 

6 (1) Nothing in any reporting provision requires a body or officeholder to lay before the 
Parliament an annual or general report in respect only of a transitional part of a reporting 
period. 

(2) In sub-paragraph (1)–– 5 

“reporting provision” means a provision–– 

(a) of an Act specified in section 29 (other than the Parliamentary Standards 
Act), and  

(b) having effect before the coming into force of this schedule in relation to 
annual or general reports, 10 

“transitional part of a reporting period”, in relation to a reporting provision, is any 
part of any reporting period for the purposes of that provision which begins on or 
after 2 April 2010 and ends on or before 31 March 2011. 

(3) Instead, the information and other matters which would have been contained in such a 
report are to be included in the annual report by the body or officeholder for the 15 
reporting year beginning on 1 April 2011. 

 
The Scottish Parliamentary Standards Commissioner 

7 (1) The person who, immediately before this schedule comes into force, holds office as the 
Scottish Parliamentary Standards Commissioner is, by operation of this sub-paragraph 
(and not section 1), appointed as the Public Standards Commissioner for Scotland on the 20 
coming into force of this schedule. 

(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed, or (in the case of an appointment for a second period) last 
appointed, as the Scottish Parliamentary Standards Commissioner reduced by the time 
for which the person held that office (or in the case of a second appointment, the time 25 
for which that person held that office under that second appointment). 

(3) But–– 

(a)  sub-paragraph (1) does not operate so as to appoint a person as Public Standards 
Commissioner for Scotland if that person’s previous term of office exceeds eight 
years, and 30 

(b) where an appointment under that sub-paragraph would, but for this provision, be 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 35 
person held office as Scottish Parliamentary Standards Commissioner or, where the 
person was appointed for a second period, the aggregate of the periods for which the 
person held that office. 

(5) Despite section 2 and the repeal of section 1 of the Parliamentary Standards Act, a 
person may, after the coming into force of this schedule, be appointed under that section 40 
of that Act as the Parliamentary Standards Commissioner for Scotland for a further 
period. 
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(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

 
Commissioner for Public Appointments in Scotland 

8 (1) The person who, immediately before this schedule comes into force, holds office as the 5 
Commissioner for Public Appointments in Scotland is, by operation of this sub-
paragraph (and not section 1), appointed as the Public Appointments Commissioner for 
Scotland on the coming into force of this schedule. 

(2) An appointment under sub-paragraph (1) is for a period equal to that for which the 
person was appointed or (in the case of an appointment for a second or third period) last 10 
appointed, as the Commissioner reduced by the time for which the person held that 
office or (in the case of a second or third appointment) the time for which that person 
held that office under that second or, as the case may be, third appointment. 

(3) But–– 

(a) sub-paragraph (1) does not operate so as to appoint a person as Public 15 
Appointments Commissioner for Scotland if that person’s previous term of office 
exceeds eight years, and 

(b) where an appointment under that sub-paragraph would, but for this provision, be 
for a period which, combined with that person’s previous term of office, would 
exceed eight years, that appointment is to be for a period which, when so 20 
combined, is eight years. 

(4) In sub-paragraph (3), a person’s “previous term of office” is the period for which the 
person held office as Commissioner for Public Appointments in Scotland or, where the 
person was appointed for a second or third period, the aggregate of the periods for which 
the person held that office. 25 

(5) Despite section 2 and the repeal of paragraph 4 of schedule 1 to the Public 
Appointments Act, a person may, after the coming into force of this schedule, be 
appointed under that paragraph as the Public Appointments Commissioner for Scotland 
for a further period. 

(6) An appointment by virtue of sub-paragraph (5) has effect as if made before the coming 30 
into force of this schedule; and the period for which the person is appointed, so far as 
extending beyond then, has effect only for the purposes of sub-paragraph (2). 

(7) Where the person referred to in sub-paragraph (1) also held office as Commissioner for 
Public Appointments in Scotland on 30 April 2010, the appointment of that person 
under that sub-paragraph is for the period ending with 31 May 2012. 35 

 
Members of the Standards Commission 

9 (1) A person who, on the coming into force of this schedule, holds office as a member of 
the Standards Commission for Scotland established by section 8 of the Ethical Standards 
Act is eligible for reappointment. 

(2) A reappointment by virtue of sub-paragraph (1) is to be for a period not longer than 40 
eight years reduced by the period for which the person has held that office. 
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Commissioner for Children and Young People and the Public Services Ombudsman 

10 (1) The person who, on the coming into force of this schedule, holds office as the 
Commissioner for Children and Young People in Scotland is eligible for reappointment. 

(2) The person who then holds office as the Scottish Public Services Ombudsman is eligible 
for reappointment. 5 

(3) A reappointment under sub-paragraph (1) or (2) is to be for a period not longer than 
eight years reduced by the period for which the person has held office as Commissioner 
or, as the case may be, Ombudsman. 

 
Members of the Scottish Commission for Human Rights 

11 (1) The person who, on the coming into force of this schedule, holds office as the member 10 
of the Scottish Commission for Human Rights appointed to chair it (the “chair”) is 
eligible for reappointment. 

(2) A person who then holds office as an other member of that Commission is eligible for 
reappointment. 

(3) A reappointment by virtue of sub-paragraph (1) or (2) is to be for a period not longer 15 
than eight years reduced by the period for which the member has held office as the chair 
or, as the case may be, an other member.  

 
General provisions about reappointment 

12 (1) A person is not eligible for reappointment to an office by virtue of this Part of this 
schedule if the person has held the office for eight years or longer. 20 

(2) Other references in this Part of this schedule to reappointment do not include references 
to second or subsequent reappointments. 
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SP Bill 39B Session 3 (2010)

Scottish Parliamentary Commissions and Commissioners 
etc. Bill

[AS PASSED]

An Act of the Scottish Parliament to establish the Commission for Ethical Standards in Public 
Life in Scotland; to transfer to its members the functions of the Chief Investigating Officer, 
the Scottish Parliamentary Standards Commissioner and the Commissioner for Public 
Appointments in Scotland; to make amendments of the Ethical Standards in Public Life etc. 
(Scotland) Act 2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of 
Information (Scotland) Act 2002, the Public Appointments and Public Bodies etc. (Scotland) 
Act 2003, the Commissioner for Children and Young People (Scotland) Act 2003 and the 
Scottish Commission for Human Rights Act 2006, including amendments standardising 
certain provisions of those Acts and extending and qualifying the functions of the Scottish 
Public Services Ombudsman; and for connected purposes.

Introduced by: Trish Godman (on behalf of the Review of SPCB Supported Bodies 
Committee)

On: 27 January 2010
Bill type: Committee Bill
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